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claim is in fact ence? to the ae of 1886. The claim does not have 
its substantive foundation in the treaty of 1886, and for the following 
reasons it is not subject to adjudication: 


a. the claim does not come within the scope of the treaty ; 

b. no violation of the treaty occurred ; 

c. local remedies were not exhausted; and 

d. the claim is at best based upon principles of -international law 
not incorporated in the treaty of 1886. 


ven if the claim is based upon the treaty of 1886, the Tud Kingdom is 
not obliged to submit to arbitration because of the non-exhaustion of local 
remedies, the undue delay in advancing the claim, and the abuse and 
delay of the process of the Court in that no reference was made to it 
until April 9, 1951. 

The Court held that the question now before it was whether the United 
Kingdom is under an obligation to accept. arbitration insofar as the 
claim is based on the treaty of 1886. . Both parties rested their case on 
the Declaration of 1926 and the judgment of July 1, 1952. The Declara- 
tion of 1926 was agreed upon for the purpose of safeguarding the interests 
of the parties with respect to claims on behalf of private persons, for 
which the termination of the treaty of 1886 and the protocol signed at the 
same time would have meant that there was no remedy to arrive at 
amicable settlement. The Agreement of 1926 applies to a category of 
differences which is limited in character, ie., it applies to differences 
on the validity of claims in behalf of private persons based on the treaty 
of 1886. | 

In pursuance of the final pronouncement of July 1, 1952, the Court 
should refrain. from dealing with any questions of fact or of law falling 
within ‘‘the merits of the difference” of ‘‘the validity of the claim.” By 
deciding such questions the Court would encroach upon the jurisdiction 
of the Commission of Arbitration. The object of inserting the words ‘‘ 
so far as this claim is based on the Treaty of 1886’’ was to indicate the 
. character which the claim must possess in order to be the subject of 
arbitration in accordance with the Declaration of 1926. 

The United Kingdom Government contended that before the Court - 
can decide upon arbitration, it must decide whether the claim is actually 
based on the treaty of 1886 in the sense that the facts alleged would 
constitute a violation of the treaty. The Court does not accept that con- 
tention, as it would entail the substitution of the Court for the Com- 
mission of Arbitration. The two parties must have intended that the 
genuineness of the treaty of 1886 would have been authoritatively decided 
by the Commission. In the absence of any manifestation of the common 
intention of the parties, the Commission of Arbitration would be deprived 
of a part of its competence. 
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The fact that the claim must be ‘‘based upon’’ the provisions of the 
treaty of. 1886 can only mean that the claim will eventually stand or fall 
according to the way the provisions of the treaty are construed. Even 
the British Government, in its contention to the Court, admits that if 
the Hellenic Government shows a construction which can be defended, 
then there are reasonable grounds for concluding that its claim is based 
upon the treaty. The Court’s power of appreciation will be exercised on 
the question of whether the problem presented is of such character as to 


fall under the Declaration of 1926; but it must not be carried to the . 
extent of deciding on the merits of the differences. It is not sufficient that - 


a claim prima facie be made to appear to be unconnected with the treaty 


that the Court would: be without jurisdiction; nor is it necessary that the — 


Court should determine as a substantive issue whether the claim was 
actually or genuinely based on the treaty. The first of these would be 
an insufficient reason for jurisdiction; the second would lead to the 
‘substitution of the Court for the Commission of Arbitration. It is suf- 
ficient if an interpretation is based on a tenable argument, whether or 
“not it ultimately prevails; there would be reasonable grounds for conclud- 
ing that the claim is based on the treaty in such case. Accordingly, the 
Court held that the United Kingdom is under an obligation to co-operate 
with Greece in constituting a Commission of Arbitration, in accordance 
with the protocol of 1886 as provided in the Declaration of 1926. 

The Court then dealt with the contentions put forward by Greece and 


contested by the United Kingdom—these were the arguments based on. 


most-favored-nation treaties and the argument based on free access to 


the Court. The Court concluded that, in a case of this kind, in which | 


the Hellenic Government was presenting a claim on behalf of a private 
person based on the treaty of 1886, the arguments did not matter. It 
was enough that apart from them there would be a basis for jurisdiction. 
The Court also dealt with the delay presented by the United Kingdom; 
but this was found to be entirely outside of the terms of the Declaration 
of 1926 which it was the Court’s task to interpret, and the Court did 
not consider that the Hellenic Government had done anything improper 


in instituting the proceedings against the United Kingdom on April 


9, 1951.. 

The Court therefore found that the United Kingdom is. under an 
obligation to submit to arbitration, in accordance with the Declaration of 
1926, the difference as to the validity, under the treaty of 1886, ue ‘the 
_Ambatielos claim. 

The four dissenting judges—Sir Arnold McNair, President, and Judges 
Basdevant, Klaestad, and Read—first emphasized the duty of the Court 
to hold whether there was an obligation in accordance with the Declaration 
of 1926, to arbitrate the difference as to the validity of the Ambatielos 
claim insofar as it is based-on the treaty of 1886. It was called on in 
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this case to say whether or not there exists an obligation to set up'a Com- 
mission of Arbitration, which would have the task of studying the 
validity of the Ambatielos claim. In the opinion of the dissenting. judges, 
the Court in the present case must make an investigation similar to that 
in the case of the Interpretation of Peace Treaties,* to ascertain whether 
the conditions necessary to establishing an obligation to arbitrate are 
present. The Court’s power to consider the reasons determining its 
decisions is not limited by the fact that the Commission of Arbitration 
may be constituted for the purpose of deciding as to the validity of the 


` Ambatielos case. The minority opinion proceeds on:the theory that the . 


Court has always considered it necessary to establish positively and not 
merely prima facie grounds that the state in question had in some form 
given its consent to the procedure. 

The claims referred to in the Declaration of 1926 were claims ‘‘based on 
the provisions of the Treaty’’ of 1886. The words of the treaty should 
be construed in the natural and ordinary meaning, and a reading of the 


Declaration as a whole confirms the view that the natural meaning > 


corresponds with the purpose which the parties had in mind. The line 
to be followed must therefore be whether the dispute of the validity of 
the claim should be decided by the application of the provisions of the 
treaty of 1886. 

The claim had its origin in a contract between Mr. Ambatielos and 
the British Ministry of Shipping. The claim was itself submitted to the 
British courts by the common accord of the parties, and the Admiralty 
court gave judgment against it, which called for some action in the Court 
of Appeal by Ambatielos; he had subsequently abandoned his appeal. 
Is the claim of the Hellenic Government against the United Kingdom, 
based upon the situation as it had developed, within the framework of 
the treaty of 18867 An article of the treaty of 1886 provides for free 
access to the courts, but it says nothing with regard to the production of 
evidence. Free access to the courts is one thing; proper administration 
of justice is another. This was a distinction which was properly drawn in 
1930 by a subcommittee. of a Committee of Experts for the Progressive 
Codification of International: Law. The clause does not do more than 
provide for free access and for national treatment, as regards conditions, 
restrictions, taxes, and the employment of counsel. It is not enough that 
the Hellenic Government points to the violation of general international 
law; and the minority do not consider it possible to base the obligation on 
an extensive interpretation of the most-favored-nation clause. 

For these reasons, it was considered by the minority opinion that the 
Ambatielos claim‘ did not fall within the category of claims in respect 
of which the United Kingdom had agreed to arbitration by the Declaration 


4 I.C.J. Reports, 1950, p. 65; this JOURNAL, Vol, 44 (1950), p. 742. > 
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of 1926, and that the United Kingdom was under no obligation to submit 
to a procedure provided for by the Declaration. 


. Tar Minquiers AnD EcrEHOs CASE 


This proceeding was instituted by a letter of December 5, 1951, by the 
British Ambassador at The Hague transmitting a certified copy of a 
Special Agreement between the Government of the French Republie and 
-he Government of the United Kingdom, signed on December 29, 1950.5 
The instruments of ratification of the es were exchanged at Paris 
cn September 24, 1951. 

The Agreement sets forth that the two governments have made conflicting 
claims to the sovereignty over the islands and rocks of the Minquiers and 
Eecrehos groups, and to this end, the two governments which are parties 
t> the Agreement request the Court to determine whether the sovereignty 
over the islands and rocks (insofar as they. are capable of appropriation) 


o? the Minguiers and Eerehos groups belongs to the United Kingdom or to 


the French Republic. Article 2 of the Agreement proceeds to lay down 
tke time limits for the filing of a British memorial, a French counter- 
memorial, a reply and a rejoinder by each side; the British Government 
requests that the original time limits for the filing of its reply be extended, 
ard the French Government asked for a similar extension for the-filing of 
its rejoinder. Accordingly, the case was ready for hearing as a con- 
sequence of the exchange of the last of these documents on March 28, 1953. _- 
The British Government appointed as its Agent in the case Mr. R. S. B. 
Best, and the French Government appointed Professor André Gros as its 
Agent. The Court was presided over by the Vice President, inasmuch as 
the President was a national of one of the parties. The British argument 
was made by Sir Lionel Heald, Mr. Fitzmaurice, Professor Wade, and 
Mr. Harrison, and the French argument was made by Professor Gros. 
Th2 proceedings were held between September 17 and October 8, 1953. 
The judgment of the twelve sitting judges was handed down on November 
17, 1953.° . 
£4 the end of the British argument on October 6, the British claimed 
a daclaration by the Court that the United Kingdom was entitled to full 
and undivided sovereignty over the islets and rocks of the two groups 
by reason of having established the existence of an ancient title, supported 
thrcughout by effective possession evidenced by acts which established 
effective sovereignty; and alternatively by reason of having established 
sovereignty by long effective possession alone. Two days later the French 
Government claimed a declaration that France possessed an original 
title to the islets and rocks of the two groups, but it was recognized that 
France had at all times confirmed this original title by an effective exercise 


5 British Treaty Series No. 103 (1951), British Parliamentary Papers, Cmd. 8422. 
8 I.0.J. Reports, 1953, p. 47. 
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of her sovereignty to the extent that conditions permitted. The follow- 
ing points were made in the French contention: 


(3) that the United Kingdom has been unable to establish that 
it had effective possession of these islets and rocks at the time of the 
conclusion of the Treaty of Paris of 1259, which made effective posses- 
sion the neccessary condition for English sovereignty over the various 
Channel Islands, or at any subsequent period; | 


(4) that by the convention of August 2nd, 1839, the United King- 
dom and France brought into being, between a line three miles from 
low water mark on the island of Jersey and an ad hoc line defined in 
Article I of the Convention, a zone in which fishery of every type 
should be common to the subjects of the two countries; 


(5) that the islets and rocks of the Minquiers and Eerehos groups, 
being within the common fishery zone as so defined, were, in 1839, 
subjected by the Parties to a régime of common user for fishery 
purposes, without the territorial sovereignty over these islets and 
rocks being otherwise affected by the said Convention; 


(6) that the acts performed by each Party on the islets and. rocks 
subsequently to August 2nd, 1839, are consequently not capable of 

- being set up against the other Party as manifestations of territorial 
sovereignty, with the result that such sovereignty. belongs to-day to 
that one of the Parties to whom it belonged before August 2nd, 1839; 


(7) that this ‘‘eritical date’’ would still apply even if the construc- 
tion put upon the Convention of August 2nd, 1839, by the French 
Government should be incorrect, since the Government of the United 
Kingdom. was not unaware of this interpretation or of the possibility 
it afforded to the Government of the United Kingdom and to British 
subjects to benefit from the institution of a common user of the islets 
and rocks of the two groups for fishery purposes, as this resulted, in 
the mind of the French Government, from Article 3 of the Convention 
of August 2nd, 1839; 


(8) that, even if the “eritical date’? should be fixed at a date 
subsequent to August 2nd, 1839; the acts of possession invoked by the 
Government of the United Kingdom do not satisfy the conditions re- 
quired by international law for the acquisition or preservation of 
territorial sovereignty ; 


(9) that, furthermore, France in the nineteenth and twentieth 
centuries has performed the acts of sovereignty required, having 
regard to the special character of these islets, and has assumed the 
essential responsibilities inherent in her sovereignty. 


The summations of the parties came to this end: The United Kingdom 
claimed title ‘‘under international law to full and undivided sovereignty 
over all the islets and rocks of the Minquiers and Eerehos groups.’’ The 
French Government made its claim slightly smaller by saying that France 
had ‘‘sovereignty over the islets and Rocks of the Minquiers and Ecrehos 
groups” insofar as these islets and rocks are capable of appropriation. 


j 
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By the formulation of Article 1, the parties excluded the status of res 


nullius as well as that of condominium. The Court had therefore to 


determine which party produced the most convincing proof of title to 


both or one of the groups, and having conflicting claims, each party had 
to prove its alleged title and the facts upon which it relied. 

The group of islands lies between the British channel of Jersey and 
the coast of France. They each consist of two or three inhabited islands, 
many smaller islets and a great number of rocks. The Ecrehos group 
lies northeast of Jersey 3.9 sea miles from that island, measured from 


the rock nearest thereto and apparently above water, and 6.6 sea miles’ 


from the coast of France measured in the same way. The Minquiers 
group lies 9.8 sea miles south of Jersey and 16.2 sea miles from the French 
mainland measured in the same way; but this group lies only 8 miles from 
the Chausey Islands which belong to France. 

The United Kingdom derives the title which it claims from the sontiest 
of England in 1066 by William, Duke of Normandy. The union of 


these islands lasted until 1204, when King Philip Augustus of France 


drove the Anglo-Norman forces out of continental Normandy ;- but the 
attempts made to occupy the islands were not successful except for brief 


periods when some of them were taken by French forces, though there is . 


some ground for saying that all of the islands remained as before, united 
with England. The French Government does not dispute that the 
islands of Jersey, Guernsey, Alderney, Sark, Herm, and Jethou continue 
to be held by the English; but it denies that the Ecrehos and Minquiers 
groups were held by them aiter the dismemberment of the Duchy of 
Normandy in 1204. 

The Court pays some attention to the Treaty of Paris of 1259, but it 
concludes that nothing can be deduced from the text of the treaty with 
regard to the status of the Minquiers and Ecrehos groups. The Treaty 
of Calais of 1863. provides that the King of England shall have and shall 
hold all islands which he ‘‘now holds’’; but as it is not said which of these 
islanés were held by the English King, it is not possible ta draw any 
conclusion as to the status of the islets in dispute. In general, the 
treaties do not specify which islands were held by which king; this question 
depends on the facts which cannot be deduced from the texts of these 
treaties. Certain references to the islands are contained in medieval 
charters. The Court relies upon a reference in a charter of 1200 and a 
reference in a charter of 1203; but it does not feel that it can draw from 
these considerations any definite conclusion as to the sovereignty over 
the Ecrehos and Minquiers groups. 

The French Government stated that the King of England after 1066, 
in his capacity as Duke of Normandy, held the Duchy in fee of French 
kings. Among other instruments, it relied on a judgment of the Court 
of France of April 28, 1202, and it said that it is, in the opinion of the 


i 
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Government, a presumption in favor of the French claim to sovereignty 
over the two groups. The existence of this judgment was denied by 
the British Government, and its consequences as a, valid judgment were 
impugned. The Court declared that, whatever the existence, validity, 
scope, and consequences of the judgment of 1202, it was nct executed in 
respect of the two groups, the French kings having refused to elaim 
possession even for brief periods; and certainly its legal force today 
cannot depend upon legal consequences which are asserted after an 
_ interval of more than seven centuries, nor would that result be demanded 
by historical events. It is true that some mutation was shown in the 
status of the Channel islands, but it was not a mutation which could 
show a direct presumption deduced from the events of the Middle Ages. 
. On August 2, 1839, the French and British governments concluded a 
fishery convention, but it is acknowledged between them that this con- 
vention did not settle the question of sovereignty over the Ecrehos and 
Minquiers groups. The Court did not consider it necessary to determine 
whether the waters of the Ecrehos and Minquiers groups are inside or 
- outside of the common fishery grounds established by Article 3. It could 
not admit that a common fishery zone should exclude a party from 
replying on acts intended to be a manifestation of sovereignty. The 
‘above-mentioned contention as to exclusion of acts subsequent to 1839 is 
not compatible with the attitude the French Government has taken since 
that time. The parties discussed at length the question as to the critical 
date; but inasmuch as sovereignty was not a question in 1839, since the 
` dispute over sovereignty arose in 1886 or 1888, there was no reason for 
excluding subsequent facts. There was a point, for instance, as to a 
fishery convention-of 1867, and as to a submarine telegraph convention of 
1859; but no evidence was produced showing that it was the intention 
of the contracting parties to include Ecrehos and Minquiers within the 
terms of ‘‘ dependencies. ’’ | å 

As to the Ecrehos group, the Court took first the evidence offered by 
the British which deals with various acts of France, particularly in the | 
fourteenth century, and which caused the Ecrehos group and Jersey to 
cease a close relationship maintained for many years. The United King- 
dom relied upon an examination of certain fishermen in 1706; but this 
cannot be said to have been a measure naturally taken against a fugitive 
other than a British subject. Certain evidence was admitted by the 
Court which grew out of the plague at Rouen in 1754; the Court did not 
find the texts offered clear as to their consequences. "With regard to the 
proceedings conducted in the courts of Jersey in 1826 and in years 
subsequent, the facts showed that Jersey courts exercised criminal jurisdic- 
tion in respect to the Eerehos group for nearly one hundred years. For 
a long period of time the Jersey authorities have been disposed to exercise 
ordinary local jurisdiction in respect to Ecrehos; for instance, in 1884, 
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a customs house was established in the Ecrehos by the Jersey customs . 
authority, and the islands have been regularly included in the census 
enumerations taken in Jersey. By a British treasury warrant of 1875, 
constituting Jersey as a port of the Channel islands, the ‘‘ Eerehos rocks”? 
were included within the limits of that port. In many ways, Jersey 
authorities have paid official periodical visits to the Ecrehos since 1885, 
and they have carried out various works and constructions there. 

On the French side, it would seem that early in the nineteenth century 
the French were disposed to treat Ecrehos as res nullius; this was as late 
as 1884, though in 1886 a claim was made to treat for the first time the _ 
sovereignty over the Eecrehos as falling within the confines of the Republic 
“á la lumière des nouvelles données historiques et géologiques.” The. 
Court found that British authorities during the greater part of the 
nineteenth century and in the twentieth century had exercised state 
functions in respect of the Ecrehos group; and that the French Govern- 
ment had not produced evidence showing that it has valid title to the 
group. In such circumstances, it was held that the sovereignty of such 
group belonged to the United Kingdom. 

The Court was then disposed to deal with the claim by both parties 
over the Minquiers group, and it began with the evidence offered by the 
United Kingdom. Dealing with earlier cases in 1615 and subsequent 
years, the Court found that a court of Jersey, which was held ‘‘on the 
fief’? and whose officers had taken charge of vessels by reasons of its 
orders, had naturally treated things found on the islands and brought 
into court as things found ‘‘on the fief’’; this would be in accordance 
with the ‘Grand Coutumier de Normandie” (de Gruchy edition, pp. 
48-50). It was difficult therefore, to imagine this disposition of these 
cases unless they were considered part of the fief of Noirmont. The 
United Kingdom Government relied upon the disposition of articles by 
a court in 1692, but these documents were not produced, and it could not 
be seen on what ground the judgment was based. The same was true 
of claims to prizes in 1779, 1811 and 1917; for it was not shown that the 
court of Jersey would have lacked jurisdiction if the salvage had taken 
place outside the territory of Jersey. Inquests on corporations were held 
at the Minguiers in 1850, 1938 and 1948, but they showed that jurisdiction 
was exercised in respect of these islands. Contracts of sale relating to 
real property in Minquiers have been registered in public deeds of the 
Island of Jersey since 1899, and over several years, customs house au- 
thorities have treated the census enumerations as within their registra- 
tion. These facts show that Jersey authorities have in several ways 
exercised ordinary local administration of the Minquiers during a long 
period of time. The evidence produced by the United Kingdom Govern- 
ment shows that the Minquiers group in the seventeenth century was 
treated as a part of the fief of Noirmont in Jersey, and that British au- 
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thorities exercised functions in respect of this group during a considerable 
part of the nineteenth and twentieth centuries. 

. The French Government on its side returned to legislation concerning 
the Chausey Islands; but no deduction could be made from this fact, 
for the French title to the Chausey Islands was admitted down to 1764. 
In 1784, the French application for a concession for the islands was 
not granted by a French national group, as ‘‘it reveals certain fears of 
creating difficulties with the English crown.’’ Such things as aids to 
navigation erected for seventy-five years were not opposed by the United 
Kingdom, for they protected shipping against the dangerous reefs of 
the Minquiers. 

The Court reviewed the travel of the French Prime Minister and the 
Air Minister in 1938 to Minquiers in order to inspect the buoying, and 
the erection in 1939 of a house on an islet with a subsidy from the Mayor 
of Granville; it also reviewed recent hydro-electric projects for the in- 

) stallation of tidal power in the region. Yet it did not find that these facts 
| were sufficient to show that France had a valid title to the Minquiers group. ' 

A perusal of the diplomatic exchanges between the two governments 
since the beginning of the nineteenth century confirmed this view, for 
it was not until 1888 that a note of August 27 from the French Govern- 
ment made claim to the group for the first time. In such circumstances, 
and having regard to the evidence produced by the United Kingdom, the 
Court coneluded that the Minquiers group belongs to the United Kingdom. 

On November 17, 1953, the unanimous finding of the Court was that 

f sovereignty over the islets and rocks of the Eerehos and Minquiers groups, — 
linsofar as these islets and rocks are capable of appropriation, belongs to 
‘the United Kingdom. 

Judge Alvarez declared that he concurred with the judgment for 
different reasons; he objected to the reliance on historical statutes in 
_the written proceedings and the oral arguments, and he proposed that 
account be taken of the state of international law, and its present tendencies 
in regard to territorial sovereignty. ; 

Judge Basdevant traced the title of the English kings to the Duke of 
Normandy’s conquest of England in 1066. He found that the judgment 
of 1202 did not apply in this case, as it was given against the Duke of 
Normandy. He held that in the earliest stages of the period, it was one 
of strife, and that conditions were not right for the settlement of this 
dispute. The result was that the uncertain situation continued for a long 
period during which beth sides were disinterested in the islands. The 
question of sovereignty was not really raised until the convention con- 
cerning fisheries in 1889. Im recent years, the interpretation of the 
medieval decisions in a sense giving the islets to the King of England 
had been made in a flexible manner so that British interests had acted in 
moderation, hesitating to exercise the full rights which the United King- 
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dom mow claims. It is to be hoped that this will be continued, but the 
judgment of the Court is to be approved in any case. 

Jucge Levi Carneiro gave an opinion of twenty pages under twenty- 
three headings, which is very loose indeed, and the arguments are not 
closely connected with the result of the opinion. He not only reviewed 
the pieces of evidence discussed in the opinion, but also assembled two 
further pieces of evidence to be studied. The last of these is super- 
erogatory, referring to a conclusion which hardly results from the opinion 
which he gave. 

Tur Norresonm Case 


The proceedings in this case were instituted by an application filed in 
the Registry on December 17, 1951, by the Government of the Principality 
of Liezhtenstein against the Government of the Republic of Guatemala. 

The application referred to the Declaration of January 27, 1947, by 
which the Government of Guatemala accepted the compulsory jurisdiction 
of the Court; it also referred to the Declaration of March 29, 1950 (done 
Marck 10, 1950), by which the Principality of Liechtenstein became a 
party to the Statute of the Court. 

The Guatemalan Declaration of January 27, 1947, was in the following 
terms 

[translation from the Spanish] 


The Government of Guatemala declares that, in accordance with 
Article 86 (ii) and (iii) of the Statute of the International Court of 
Jastice, it recognizes as compulsory, ipso facto and without special 
acreement, in relation to any other State accepting the same obliga- 
tion, and for a period of five years, the jurisdiction of the Court in 
al legal disputes. This declaration does not cover the dispute be- 
treen England and Guatemala concerning the restoration of the 
territory of Belize, which the Government of Guatemala would, as it 
has proposed, agree to submit to the judgment of the Court, if the 
cese were decided ex aequo et bono, in accordance with Article 38 (ii) 
of the said Statute. 


Guatemala, 27 January 1947. | 
(Signed) E. Silva Pefia. 


On March 29, 1950, the following Declaration was made by the Govern- 
ment cf Liechtenstein : 


The Government of the Principality of Liechtenstein, duly au- 
thorized by His Serene Highness, the reigning Prince François 
Joseph II, in accordance with the Order of the Diet of the Principality 
of Liechtenstein dated 9th March 1950, which came into force on 10th 
March 1950, 


declares by these presents that the Principality of Liechtenstein 
recognizes as compulsory ipso facto and without special agreement in 
relation to any other State accepting the same obligation, the juris- 
diction of the International Court of Justice in all disputes concerning: 
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(a) the interpretation of a treaty; 

(b) any question of international law; 

(c) the existence of any fact, which, if established, would constitute 
a breach of international obligation; 

(d) the nature and extent of the reparation to be made for a breach 
of international obligation. 


The present Declaration, which is made under Article 36 of the 
Statute of the International Court of Justice, shall take effect from 
the date on which the Principality becomes a Party to the Statute 
and shall take effect as long as the Declaration has not been revoked 
subject to one year’s notice. 


Done at Vaduz, 10th March 1950. 


On behalf of the Government of the 
Principality of Liechtenstein 


Head of Government 
(Signed) A. Frick. 


The application stated that Mr. Friedrich Nottebohm was a national 
of Liechtenstein ; and that the Government of Guatemala has acted toward 
his person in a manner contrary to international law. This was described 
in the claims submitted by Liechtenstein as follows: ; 


(a) that the Government of Guatemala has acted contrary to inter- 
national law and has incurred international responsibility by the 
unjustified detention, internment and expulsion of Mr. Nottebohm 
and by the sequestration and confiscation of his property; 


(b) that the Government of Guatemala is bound to restore to Mr. 
Nottebohm his movable and immovable assets as shown in the 
` list appended to the Note of 6 July 1951 (Annex No. I); 


(c) that the Government of Guatemala is bound to grant full compen- 
sation to Mr. Nottebohm in respect of such property as it is not, 
in a position to restore to him owing to physical destruction or 

_ for other reasons; 


(d) that the Government of Guatemala is bound to pay full compensa- 
tion for the use of and profits derived from the sequestrated and 
confiscated. assets and properties as well as for damage, deprecia- 
tion and other losses sustained in respect of the said assets and 
properties as the result of or in connection with their sequestra- 
tion or confiscation ; 


(e) that the Government of Guatemala is bound to pay full compensa- 
tion for the unlawful detention and internment of Mr. Nottebohm 
as well as for preventing him in a manner amounting to un- 
justified expulsion, from returning to Guatemala; 


(£) that the Court shall determine the amount of compensation due 
to the Government of the Principality of Liechtenstein under (c), 
(d), and (e) above. 
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Within the time-limits fixed by an order of January 26, 1952, and extended 
by an order of March 7, 1952, the Government of Liechtenstein filed its 
memorial. 

On September 15, 1952, before the expiry of the time limit fixed by 
the order of March 7, 1952, for the filing of the Guatemalan memorial, a 
communication was received from Guatemala dated September 9, 1952. 
In this was set out the following contentions on the part of Guatemala: 


[translation from the Spanish] 


(a) That the Republic of Guatemala recognized the compulsory 
jurisdiction of the Court, but not in an absolute and general form, 
since this would have implied an indefinite submission to the 
detriment of its sovereignty and not in accordance with its in- 
terest, if by reason of unforeseen circumstances the international 
situation changed; 


(b) That it accepted this recognition for a period sufficiently long to 
enable it, during this period, to elucidate and settle any legal 
disputes which had arisen or which. might arise, and sufficiently 
short to avoid the indefinite prolongation of a judgment or the 
submission of future questions, the genesis and circumstances of 
which could not be foreseen and would affect future governments 
and perhaps future generations of Guatemalans; 


fe) That during the period of five years which began on January 27th, 
1947, and expired on January 26th, 1952, as up to the present 
daże there has riot existed arid does not exist any legal dispute, 
since Guatemala has not entered into any lawsuit contesting any 
claim; 

(d) That the time-limit provided for in its Declaration of January 
27th, 1947, expired with the last hour of January 26th, 1952, and 
that from this moment the International Court of Justice has no 
jurisdiction to treat, elucidate or decide cases which would affect 
Guatemala, except if Guatemala prolongs the duration of its 
declaration, submits itself by depositing a new declaration with 
the Secretary-General of the United Nations, or signs a special 
protocol of submission with any other interested State ; 


(e) That in the absence of these last conditions, the Government of 
Guatemala is, much to its regret, unable for the moment to appear 
before the International Court of Justice in any given case. 


In support of the argument that this communication, determining 
disputes relating to the Court’s jurisdiction, was only applicable to 
questions whether a given dispute fell within the categories enumerated 
in Article 2, it proceeded in this connection to make the following 
statements: 

[translation from the Spanish] 


I. That the Government of the Republic of Guatemala has taken note 
of ihe claim presented by the Government of the Principality of 
Liechtenstein on supposed official acts to the alleged detriment of 
Mr. Federico Nottebohm. 
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II. That this Ministry is quite willing to begin negotiations with the 
Government of said Principality, with a view to arriving at an 
amicable solution, either in the sense of a direct settlement, an 
arbitration, or judicial settlement, with a preference for the last 
mentioned by means of the High Tribunal presided over by 
Your Excellency. 


II]. That im the present cireumstances, since the jurisdiction of the . 

International Court of Justice in relation to Guatemala has} 

terminated and because it would be contrary to the domestic: 

laws of that country, my Government is unable to appear and to’ 
contest the claim which has been made. 


IV. That as a consequence, it cannot, for the time being, appoint an 
Agent in the case in question. 


V. That the attitude of Guatemala is not one of default or of 
voluntary absence, but, on the contrary, is based on great respect 
for the domestic laws in force in our country and the need for 
enforcing them, and for the terms of the Statute of the Court 
and of the Guatemalan declaration of January 27th, 1947, 
formulated in accordance with the said Statute. 


VI. That in no ease should all or any part of this Note be considered 
as a reply, affirmative or negative, or a default or voluntary 
absence, but as a statement of its inability to appear before this 
High Tribunal. 


VII. That the competent organs of my Government are at present 
studying the desirability and the terms of a new declaration of 
submission in conformity with the said Article 35, paragraphs 
(ii) and (iii), of the Statute of the International Court of Justice. 


VIII. That in its case and as soon as this new declaration of submis- 
sion is definitely approved by the competent organs of State with 
a view to accepting the compulsory jurisdiction of the Court, it 
will immediately deposit this declaration with the Secretary, 
General of the United Nations in order that it shall serve as a 
- norm for jurisdiction in relation to Guatemala and other States, 
on a basis of reciprocity, so far as new disputes, as well as those, 
if any, which were waiting to be dealt with or decided on January 
27th, 1952, are concerned. 


IX. And, finally, that not withstanding the foregoing and while 
formulating the declaration referred to in the foregoing sub- 
paragraphs VII and VIII, this Ministry is perfectly willing to 
consider, in agreement with any other interested State, the terms 
of a special protocol submitting to the Court any matter in 
controversy which may fall within the cases set out in Article 36, 
paragraphs (ii) and Gil), of the Statute of the International 
Court of Justice. 


This position taken by Guatemala placed the Court in a very questionable 
situation. Thé Court seemed bound to wait for negotiations between the 
parties to proceed; but there was a limit to its time. By an order of 
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March 21, 1958,’ it fixed the time limit in which the Government of 
Liechtenstein might file its observations on the statement made by 
Guatemala; in other words, it fixed the fact that the statement of Guatemala. 
had advanced a preliminary objection to the jurisdiction of the Court.’ 
However, this conclusion had taken about six months. 

The statement which was filed by Liechtenstein on May 21, 1953, sub- 
mitted the following conclusions: 


(A) 


(B) 


(C) 


(D) 


(E) 


(F) 


It must be a matter for consideration by the Court whether the 
communication of the Government of Guatemala of the 9th 
September 1952 constitutes a Preliminary Objection within the 
meaning of Rule 62 of the Rules of the Court or a refusal, 
amounting to a default, to plead before the Court. 


The present observations of the Government of Liechtenstein 
are based on the assumption that the communication of the 9th 
September 1952 constitutes a Preliminary Objection to the 
jurisdiction of the Court. This assumption is adopted without 
prejudice to the right of the Government of Liechtenstein to 
invoke the provisions of Article 53 of the Statute of the Court. 


The terms of the Declaration made by Guatemala on the 27th 
January 1947, in accordance with Article 86 (ii) and (iii) of 
the Statute of the International Court of Justice and submitting 
to the jurisdiction of the Court for a period of five years, are 
sufficient to confer jurisdiction upon the Court to hear and, 
determine any case in which proceedings were instituted prior 
to midnight, the 26th January 1952. 


The International Court of Justice has the competence, in 
accordance both with Article 86 (vi) of the Statute and with 
general principles of international law, to determine questions 
relating to its own jurisdiction. 


The alleged incapacity (which is not admitted) of the Govern- 
ment of Guatemala under the laws of Guatemala to appear in 
the present case after the 27th January 1952, in no way affects 
either the obligations of that Government under international 
law or the jurisdiction of the Court. 


Accordingly, the Government of Liechtenstein request the Court 
to assume jurisdiction over the questions raised by the Govern- 
ment of Liechtenstein in their application of the 10th December 
1951, and to reject the contrary contentions of the Government of 
Guatemala. 


By an exceptional procedure, the Agent of Liechtenstein was later per- 
mitted to file with the Court an additional ground of decision which 
reads as follows: 


(G) 


The Government of Liechtenstein reserve their right to invoke, 
should the necessity arise, the provisions of Article 53 of the 
Statute of the Court in relation to the merits of the present 
dispute. 


7T I.C.J. Reports, 1953, p. 7. 
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The Court gave time to the parties to negotiate a settlement; not having 
been informed of any such negotiations, it fixed November 10, 1953, for 
the parties to submit their arguments. On November 9, 1953, the Court 
received a telephone message from the Guatemalan Goveramicnt requesting 
that the oral proceedings be postponed, and in the event of a postponement 
not being granted that the Court confine its discussion directly to the 
obligation assumed by Guatemala. 

The hearing was conducted on November 10, 1953. E ERN was . 
represented by its Agent and by counsel; the Republic of Guatemala 
was not represented. The Court ‘‘did not agua it proper to change’’ 
the date, and on November 18, 1953, its judgment was rendered rejecting 
the Guatemalan preliminary objection.® 

The Court took notice of the fact that for the present it had to examine 
only the preliminary objection and that its judgment should deal with 
that alone. The argument of Guatemala was contained chiefly in the 
communication of September 9, 1952. It stated that the: Government 
had noted that the acceptance of compulsory jurisdiction had ceased to 
‘be in force on January 26, 1952, and that after that date the Court did not 
have jurisdiction to deal with any case. Liechtenstein asked the Court 
‘to deal with this question, because of the last paragraph of Article 36 of 
the Statute, which reads as follows: 


In the event of a dispute as to whether the Court has jurisdiction, 
the matter shall be settled by the decision of the Court. 


Paragraph (vi) of Article 36 of the Statute of the Court is drafted in 
the broadest terms. There is nothing to indicate that it is limited to-a 
restriction upon the previous paragraphs of the article. Indeed, the rule 
of law has been consistently accepted by general international law; since 
the Alabama case it has been recognized that an international court has 

y power to interpret the instruments which govern its jurisdiction, and this | 

‘ principle is expressly recognized by Articles 48 and 73 of The Hague 
; Conventions of July 29, 1899, and October 18, 1907. Paragraph (vi) of 
Article 36 therefore suffices to invest the Court with the power to adjudicate 
on its jurisdiction. Even if this were not the case, however, the Court, 
‘‘whose function is to decide according to international law such disputes 
as are submitted to it,’’ should follow what is laid down by general inter- 
national law. 

Guatemala is really putting forward a new interpretation of the Statute 

t by contending that the compulsory jurisdiction is accepted for the limited 
‘period during which the jurisdiction is accepted. The interpretation is 
new because it appears never before to have been advanced. The question 
arose in the Permanent Court of International. Justice, in the Losinger 
Case and in the Phosphates in Morocco Case; but in both cases the parties 
vonfined themselves to „raising other objections to jurisdiction. It was 


81.0.3. Reports, 1953, p. 111. 
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first raised. in the Guatemalan communication addressed to the Council 
of the United Nations on August 27th, 1952, and in the communication to 
the Court on September 9, 1952. The Court was chiefly concerned with 
the scope and meaning of the Declaration made by Guatemala on the basis 
of Article 36, paragraph (ii), of the Statute. The purpose of that article 
is to regulate the seizing of the Court. It is dominated by the Declaration 
emanating from the party to the Statute when recourse is had to compulsory 
jurisdiction in accordance with the article. The seizing of the Court is 
one thing, while the administration of justice is another. Once the Court 
is regularly seized, it must exercise its powers. At the time the application 
was filed, the Declarations of Guatemala and Liechtenstein were both in 
fores. The Declaration of Guatemala ceased to be in force by the expiry 
of toe period for which it was set up; but this event does not determine 
the exercise of jurisdiction. That fact is extrinsic to the jurisdiction to 
be exercised by the Court; it cannot therefore deprive the Court of the 
jurisdiction which had been established. 

Tae Government of Guatemala referred in its communication of Sep- 
tember 9, 1952, to provisions in the laws of that country; and the Govern- 
ment of Liechtenstein used this on which to base a contention that national 
laws cannot take precedence over the rules of international law. The 
Court did not think that Liechtenstein’s view was correct. The point 
was made that the law of Guatemala did not authorize it to be represented 
before a court which had: no power to adjudicate: Once this point was 
settled by this adjudication, there should be nothing to prevent the govern- 
ment from appearing in accordance with the Statute and the Rules. 

The Court was thus unanimous in rejecting the preliminary objection 
presented by the Government of the Republic of Guatemala; and it 
resumed the proceedings on the merits by fixing the time limits for the 
` rest of the procedure: January 20, 1954, for the filing of the Guatemalan 
‘counter-memorial; February 25, 1954, for the filing of the Liechtenstein 
reply; and April 10, 1954, for the filing of the Guatemalan rejoinder. , 

Judge Klaestad seems to have felt it necessary to state his views. He 
stated that the jurisdiction of the Court existed when the application 
was filed, and that it could not be modified by the expiry of the Declara- 
tion. As to the provisions of the Guatemalan national law, he held that 
such national provisions cannot be invoked against the rules of inter- 
national law. 

One result of the ruling has been that in December, 1953, Guatemala 
appointed an Agent for the case. It may be expected, therefore, that 
Guatemala will contest the case in regular style. 


THE CASE oF THE Monetary Gotp REMOVED FROM RomE In 1948 


On May 19, 1953, proceedings in the Case of the Monetary Gold Re- 
‘ moved from Rome im 1948 (Italy v. France, the United Kingdom and the 
United States) were instituted by Italy. 
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On September 16, 1943, the Germans seized 2,338.7565 kilograms of 
monetary gold which was deposited at the Hotel de la Monnaie and the . 
Bank d’Italie in Rome. This gold was wrongfully transferred to the 
German Government. Part 3 of the Final Act of the Paris Conference on 
Reparations, signed by eighteen states on January 14, 1946, provides that 
monetary gold found in Germany should be pooled for distribution as 
restitution among the countries participating in the pool, in proportion 
to their respective losses of gold through looting or by wrongful removal 
to Germany. In pursuit of this provision, the governments of the United 
States of America, France, and the United Kingdom established a Com- 
mission for the Restitution of Monetary Gold, and invited the govern- 
ments to submit their claims to this Commission. The Italian Govern- 
ment claimed that 88.5 per cent of the share capital of the Bank of Albania 
was the property of the Italian state; it submitted a claim to participate 
in the distribution of the pool accordingly. The Tripartite Commission 
had been seized, with a similar claim from the Albanian Government. By 
a decision of November.17, 1950, communicated to Italy and Albania by 
letters of December 5, 1950, the Commission decided that it was in- 
competent to determine the question, which it submitted to the Govern- 
ments of the United States, France, and the United Kingdom for decision. 
These governments, being in disagreement on the law, by an Agreement of 
April 25, 1951, agreed to have an arbitrator appointed by the President. 
of the International Court to advise the three governments on the question 
whether this gold belonged to Albania, to Italy, or to neither of them. 
Professor Georges Sauser-Hall was named arbitrator by the President 
„of the Court, and on February 20, 1953, he advised that the gold be- 
‘longed. to Albania. The National Bank of Albania informed the three 
governments of its categorical opposition to the delivery of the gold to the 
United Kingdom. The Italian Government indicated its support of the 
démarche made by the National Bank of Albania; however, it decided 
to file with the Court an application for the determination of the question. 

On July 1, 1953, the Vice President of the International Court of 
Justice fixed the time limits for the receipt of the pleadings: November 2, 
1953, for the Italian memorial, and March 2, 1954, for the counter-memorial 

: by the governments of France, the United Kingdom, and the United States 
j of America, and the rest of the procedure was reserved for further action. 


TEE ‘ÉLECTRICITÉ DE BEYROUTH? Company Cass 


On August 14, 1953, the French Government filed at The Hague an 
application instituting proceedings against the Lebanese Government 
concerning certain concessions for exploitation of public services to 
Lebanon. In this document a letter was enclosed from the French chargé 
d’affaires notifying the appointment of M. André Gros as Agent of the 
French Government. The Lebanese Government will be represented: by 
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Professor Émile Tyan as Agent, according to a telegram dated September 
23, 1953. 

The case has to do with the execution of a concession for the supplying 
of electricity to Beyrouth. By an order of October 20, 1953, the Court 


fixed the time limits as follows: January 18, 1954, for the memorial, and : 
April 28, 1954, for the counter-memorial, and the rest of the procedure: 


. has been reserved, for further decision. 


CASE UNDER THE ASSEMBLY RESOLUTION oF DECEMBER 12, 1953 


On December 9, 1953, the General Assembly adopted a resolution which 
read as follows: ; 


The General Assembly, 


Considering the request for a supplementary appropriation of 
$179,420, made by the Secretary-General in his report (A/2534) for 
the purpose of covering the awards made by the United Nations 
Administrative Tribunal in eleven cases numbered 26, and 37 to 46 
inelusive, 


Considering the concurrence in that appropriation by the Advisory 
Committee on Administrative and Budgetary Questions contained in 
its twenty-fourth report to the eighth session of the General Assembly 
(A/2580), 


Considering, nevertheless, that important legal questions have been 
raised in the course of debate in the Fifth Committee with respect 
to that appropriation, 


Decides 


To submit the following legal questions to the International Court 
of Justice for an advisory opinion: 


‘‘(1) Having regard to the Statute of the United Nations Administra- . 


tive Tribunal and to any other relevant instruments and to the 
relevant records, has the General Assembly the right on any 
grounds to refuse to give effect to an award of compensation 
made by that Tribunal in favor of a staff member of the United 
Nations whose contract of service has been terminated without 
his assent? 

(2) If the answer given by the Court to question (1) is in the 
affirmative, what are the principal grounds upon which the 
General Assembly could lawfully exercise such a right?” 


The adoption of this resolution was due to the presentation of supple- 
mentary estimates for the financial year 1958. On December 3, 1953, the 
representative of the United States of America, Mr. James P. Richards, 
mad a speech objecting to the payment of the awards referred to; in the 
intervening days this speech was effectively answered. The position of 
the United States must be taken as the reason for the Assembly’s adoption 
of this resolution. 


— 
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APPLICATION BY STATES not MEMBERS oF THE UNITED NATIONS 


On October 23, 1958, Finland filed with.the Registry of the Court, in 
accordance with the Security Council resolution of October 15, 1946, a 
declaration accepting the jurisdiction of the Court with respect to disputes 
between Finland on the one hand and Sweden or Norway on the other 
hand, in accordance with the Provisions of the treaties of January 29 
and February 3, 1926. -According to the resolution, such declarations are 
communicated by the Registry to other states entitled to appear before 
the Court. At the present time, the following states which are not 
Members of the United Nations have signed such declarations with regard 
to various treaties: Cambodia, Ceylon, Japan, Laos, Viet Nam, in respect 
to disputes arising under the Treaty of San Francisco of September 8, 
1951; and Italy in respect of disputes arising out of the seizure of monetary 
‘gold removed from Rome in 1943. 

On October 26, 1953, Japan applied to the Secretary General of the 
United Nations to learn the conditions under which Japan’s application 
` to become a party to the Statute of the Court would be accepted; and 
on November. 6, 1953, the Secretary of State of the Republic of San 
Marino made a similar inquiry. The Security Council of the United 
Nations on December 3, 1953, and the Assembly on December 9, 1953, 
replied to the questions. Both replies state that the states will become . 
parties to the Statute on deposit of an instrument duly ratified after they 
have. accepted by their laws the provisions of the Statute, the obligations 
of Members of the United Nations under Article-94 of the Charter, and 
an. obligation to contribute to the expenses of the Court such equitable 
amounts ‘as the General Assembly shall assess from time to time after 
consultation with its government. Neither state has thus far deposited the 
instrument required. E 


Erection or Mr. FEODOR Ivanovica KOZHEVNIKOV 


By a Íetter dated July 18, 1953, addressed tọ the President of the Court, 
Mr. Sergei Alexandrovich Golunsky resigned from the Court for reasons 
of health. The election of a successor was held in November of 1953. 
Both the Security Council and the General Assembly having voted for 
the same man, on November 27 the President proclaimed that Mr. Feodor 
Ivanovich Kozhevnikov was a Judge of the Court. Mr. Kozhevnikov has 
been for some years a Professor of International Law at the University 
of Moscow, and he has published several articles which nava placed him 
in a position of leadership. 


~ 


APPOINTMENT OF Mr, JULIO LÓPEZ OLIVAN 


The resignation of Mr. Edvard Hambro from the post of Registrar of 
the Court took place in the summer of 1953, creating a vacancy which 


Q 
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the Court was bound to fill. In filling this vacancy, the Court did not 
proceed according to its action in 1946; it acted independently, and it - 
reversed a tendency which it had manifested in the earlier years. It was- 
then inevitable that the Permanent Court of International Justice should 
be taxen over lock, stock and barrel; this was accomplished by the Court, 
except that there was one great hiatus in the connection which was main- 
tained between the Permanent Court of International Justice and the 
Interazational Court of Justice. The Court did not altogether abide by 
the principle of the continuity of the two courts; instead, it sought to 
estabish a certain measure of freedom by drawing upon an independent 
sourc3 for the Court’s principal official. In the election of a successor, the 
General Assembly has now made a wide departure. It has entirely closed 
the dsor against the order of ideas which were behind the exclusion of Mr. 
López Olivan in 1946. This is a matter for great rejoicing among the 
friends of the two courts. 

On October 28, 1953, the Court proceeded to the election of Mr. López 
Olivam as its Registrar. He was born at Saragossa in 1891, and spent 
his early years of training in Morocco. He was appointed Spanish. 
Minister to Stockholm in 1932, Minister to Bern in 1934, and Ambassador 
to London in 1936. 

In additicn to his ministerial and ambassadorial experience, he has had 
wide experience in international affairs. Among his other assignments 
have been that of President of the Committee of the Council of the League 
of Netions for the Settlement of Assyrians in Iraq in 1934. In the same 
year ìe was appointed to a Preparatory Committee in view of the Plebiscite 
in th3 Saar Territory. He was appointed President of a Belgian-Nether- 
lands Committee to Resolve the Legal Problems flowing from the Status 
of Rrral Estates divided by the Frontier in 1949. As a resident of Geneva 
in recent years, he has been closely in touch with the work of the Registrar 
"of th2 Court. From various points of view his election as Registrar will . 
be widely acclaimed by those interested. 


THE DEATH of Sir BENEGAL Narsina RAU 


Th; death of Sir Benegal Narsing Rau, who was a judge of the Gonet 
since his election on December 6, 1951 (his term of office began February. 
6, 1952), represents a great loss to the Court. He participated in the 
Ambctielos Case, both in the decision of July 1, 1952, on the Court’s taking 
jurisdiction, and in the decision of May 19, 1953, on the judgment of the 
ease; and in the Case of the Rights of American Nationals in Morocco, 
decidad on August 27, 1952. This participation gave promise of effective 
service on the Court for many years, and it is unfortunate that it was 
cut snort by death. The Court took note of the death in its communiqué 
of Navember 30, 1953. 


BRICKER AMENDMENT—FALLACIES AND DANGERS 


By Josx B. WHITTON and J. EDWARD FOWLER 


Princeton University 


It would appear that the treaty-making procedure, long considered 
too cumbersome and too difficult, has suddenly become too easy. Almost 
from the beginning, the system whereby one-third plus one of the Senate 
membership can block any treaty, has been denounced as ‘‘undemocratie,’’ 
and as “‘government by minority.’’* In fact, as late as 1945 the House 
of Representatives approved a Constitutional Amendment to permit the 
approval of any treaty by a mere majority vote of the two Houses.? But 
now, in sharp contrast, recent amendment proposals would further restrict 
the treaty-making power, impose limits on the subject-matter of interna- 
tional agreements, stress the subordination of treaties and executive agree- 
ments to the Constitution and, finally, assert Congressional control over all 
agreements with foreign countries not approved by the Senate as treaties.® 

These proposals are a direct outgrowth from, and reaction to, American 
participation in the program of human rights by treaty undertaken by the 
United Nations since 1946. Though no past cases of abuse of the treaty- 


making power are proved, and the possibility of Senate approval of any | 


of the allegedly dangerous human rights treaties is admitted to be nil, 


1 Kenneth Colegrove, The American Senate and World Peace (New York: Vanguard 
Press, 1944), p. 13. 

2 H. J. Res. 60, 79th Cong., Ist Sess., 91 Cong. Rec. 4440 (May 9, 1945). 

8 Especially S. J. Res. 130, introduced by Senator John Bricker in 82d Cong., 2d 
Sess., 98 Cong. Rec. 907-914 (Feb. 7, 1952); S. J. Res. 1, introduced by Senator Bricker 
in 83d Cong., Ist Sess., 99 Cong. Rec. (Feb. 7, 1953); text proposed by the Committee 
on Peace and Law Througk United Nations of the American Bar Association and 
approved by the House of Delegates Feb. 26, 1952, and S. J. Res. 43, introduced by 


r 


Senator Watkins in 83d Cong., lst Sess. The text approved by the Senate Committee - 


on the Judiciary June 4, 1953, after extensive hearings before its subcommittee on 
S. J. Res. 1 and S. J. Res. 43, reads: 

‘¢(1) A provision of a treaty which conflicts with this Constitution shall not be of 
any foree or effect. 

‘°(2) A treaty shall become effective as internal law in the United States only 
through legislation which would be valid in the absence of treaty. 

**(3) Congress shall have power to regulate all executive and other agreements with 
any foreign power or international organization. All such agreements shall be subject 
to the limitations imposed on treaties by this article. 

‘¢(4) The Congress shall have power to enforce this article by appropriate legisla- 
tion.?’ 
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n~dirdwebility that a treaty violative of specific constitutional prohibitions against 
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the constitutional implications of those treaties are santana sufficient 
warning to justify an attempt to ‘‘close the barn door before the horse 
is stolen.’’ Provisions for Congressional control of executive agreements 
in the proposed amendments reflect an apprehension stemming from dif- 
ferent sources, albeit a so-called ‘‘new concept’’ is involved here too. 

The reaction to the human rights treaties culminating in a proposal for 
a Constitutional Amendment has been inspired and led principally by the 
American Bar Association, and nearly all the arguments for amendment 
have emanated from its Committee on Peace and Law Through United 
Nations. ‘Though the amendment text approved by the Senate Committee 
on the Judiciary June 4, 1953, is popularly termed the Bricker Amend- 
ment, it reflects more accurately the text approved by the House of Dele- 
gates of the American Bar Association February 1, 1952, than it. does the 
proposal of Senator John Bricker, introduced as 8. J. Res. 130 in the 82d 
Congress and as 8. J. Res. 1 in the 83d Congress. In addition, the report 
of the Majority of the Judiciary Committee sets forth most of the argu- 
ments for amendment originated and developed by the Committee on Peace 
and Law.* And so, though the present study refers often to the Majority 
Report of the Senate Judiciary Committee, it centers its attention on the 
arguments advanced by. the American Bar Association and its Committee 
on Peace and Law. 


TEE Assertep ‘‘LoopHoLe’’ (py Warcas Treaties Micar VIOLATE 
InpivipvaL RIGETS GUARANTEED BY THE CONSTITUTION) 


By a ‘‘loophole’’ in the Constitution the proponents mean the possi- 
: N GES Gama 
government power, such as the First Amendment, might go unchallenged 


by the Supreme Court. This apprehension relies in large part on the 
supposed existence of a second ‘‘loophole’’ through which the Federal 


‘Government, by means of the treaty-making power, might substantially 


expand its jurisdiction at the expense of the reserved powers of. the 
States. 
It is admitted by the aa of amendment that å considerable weight 


of judicial opinion has declared that the Çonstitution cannot be v iolated ve 


by treaty.” Though this developing judicial doctrine of the nineteenth, re 


4 U. S. Senate, Committee on the Judiciary, Majority Report on Constitutional Amend: 
ment Relative to Treaties and Executive Agreements, Sen. Report 412 to accompany 
S. J. Res. 1, 88d Cong., Ist Sess. (Washington: Government Printing Office, 1953), 
cited hareinaéter as Majority Report. 

5 Doe v. Braden (1853), 16 How. 686; Cherokee Tobacco Case (1871), 11 Wall. 616 
at 621; Hauenstein v. Lynham (1880), 100 U. S. 483; Geofroy v. Riggs (1890), 133 
U. S. 258; cited in Frank Holman, ‘‘ Treaty Law-Making: A Blank Check for Writing 


a New Constitution, ”? 36 American Bar Association Journal (1950), 708; Majority 


Report, p. 3; and Frank Qber, ‘‘The Treaty-Making and Amending Powers: Do They 


{Protect Our Fundamental een 36 American Bar Association Journal (1950), 718. 
a a 
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century is admitted to be one of ‘‘sanity and safety,’’ these assurances are 
considered inadequate. For, it is asserted, the Constitution contains no 
limitations directed specifically against the treaty-making power, and the 
Supreme Court pronouncements are mere dicta, ‘‘vague at best.’’ _No 
treaty has ever been declared unconstitutional by the Court. A more im- 
portant contention sees dangerous implications in the doctrine of political 
questions as emphasized by the principle of Presidential leadership in our 
foreign relations. Finally, the 1920 decision in Missouri v. Holland,® it 
is argued, has not only denied to the Tenth Amendment any effect as a 
restriction on the treaty-making power, but it has paved the way for 
treaty violation of direct Constitutional prohibitions against governmental 
olation OL direct VONSUtUtOnal Pronip ion 

power. ' 

It is true, as the proponents of the amendment point out,’ that the. 
Constitution nowhere specifically limits the treaty-making power. But the „` 





men who drafted the Constitution recognized that this power, created: by be k 


provisions which are a part of the Constitution, could not operate to the 
destruction of that instrument.. James Madison said: o 


I do not conceive that power is given to the President and Senate 
to dismember the empire or to alienate any great essential right. I 
do not think the whole legislative authority have this power. The 
exercise of the power must be consistent with the object of the dele- 
gation.® i 


This is in accord with a more recent opinion that ‘‘What_is prohibited to 

the whole ma d art, and the power to make treaties under - 
the Constitution does not include the power to amend or override that - 
instrument.’’® And, though the Court pronouncements reiterating the 
limited nature of the treaty-making power were not always essential to the 
decision, they are considered opinions and are not to be dismissed as aimless 
musings. This is borne out by their consistency in asserting constitutional 


limits on the treaty-making power, and the lack of any opinions, dicta or 
otherwi ontradictory nature. 


Great importance has been persistently attached by the proponents to 
the difference between the Constitutional language authorizing Congres- 
‘sional legislation and that providing for the making of treaties: 


` 6 (1920), 252 U. S. 416. 

7 Ober, loc, cit.; Report of Committee on Peace and Law, 75 American Bar Association 
Reports (1950), 294 and Eberhard Deutsch, ‘‘The Treaty-Making Clauge: A Decision 
for the People of America,’’ oe Bar Association Journal (1951), 662. 

‘8 Jonathan Elliot, Debates in the State Conventions (Washington: Jonathan Elliot, 
1836), Vol. ITI, p. 470. 

9 Chandler P. Anderson, ‘‘The Extent and Limitations of the-Treaty-Making Power 

Nae the Constitution,’’ this JOURNAL, Vol. 1 (1907), p. 636 at p. 655. See also 
Charles Henry Butlos, The Treaty-Making Power of the United States (New York: 
Banks Law Publishing Co., 1902), Vol: I, pp. 352-353. 


\ 
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+ The only express constitutional limitation on the treaty power is that 

l a treaty must be made ‘‘under the authority’ of the United States; 
it need not be made ‘‘in pursuance’’ of the Constitution as is the 
ease with statutes, if Article VI of the Constitution is to be interpreted 
literally.?° 


The F:rst Amendment is thought to be particularly erable because it 
specifies, “Congress shall make no law respecting an establishment of re- ~ 
ligion. . . .’’ 14 

The answer is twofold:The supremacy clause was atadi to render 


a supericr to State laws and constitutions not only those treaties_made 

a ee a those already ‘‘subsisting under the au- 

ee hority of the Union,” 1? that is, those made under the Articles of Con- 

i federation. Had treaties been limited to those made ‘‘in pursuance of” 
the new Constitution, the important treaties already made under the 
Articles of Confederation, including the 1788 Treaty of Peace with Great 
Britaix, would have been nullified.** There is no indication in the pro- 
ceedings of the Constitutional Convention that these words had any such 
meanirg as is now attributed to them. 

As for the First Amendment, the Supreme Court has never doubted 
that it applies to the whole of the Federal Government, despite any nice 
verbalstic arguments that Galy the Congress)is restricted by it. As re- 
cently as 1952 the Supreme Court said that the First and‘ Fifth Amend- 

- ments “‘concededly apply to and restrict . . . the Federal Gov nt,”’ 
and held that an order of the Public Utilities Commission of the District 
of Columbia ‘‘amounts to sufficient Federal Government action to make 
the First and Fifth Amendments applicable thereto. 7714 The he First Am Amend- 


ment Las been held to apply to judicial procee punishing for con- 


tempt of court, acts of a territorial legislature, orders of administrative 


- 10 Ma, ority Report, p. 16; Frank Holman, The Erroneous Arguments of the Opponents 
of a Constituticnal Amendment on Treaties and Executive Agreements (Washington: 
. American Bar Association, 1953), p. 22, cited hereinafter as Holman, Erroneous Argu:- 
` ments; and Report of Committee on Peace and Law, 76 American Bar Association 
Reports (1951), 244. 
11 Dectsch, loc. cit., p. 662, anid statement of Alfred Schweppe, Chairman of Com- 
mittee cn Peace and Law, in U. S. Senate, Committee on the Judiciary, Hearings on 
S. J. Res. 1 and 8. J. Res. 43 Proposing an Amendment to the Constitution of the 
United States Relative to the Making of Treaties and Executive Agreements, 83d 
Cong., £d Sess. (Washington: Government Printing Office, 1953), pp. 59, 125, cited 
hereinafter as. 1953 Hearings. 
12 Maz Farrand, The Records of the Federal Convention of 1787 re Haven: Yale 
University Press, 1911), Vol. I, pp. 47, 54 and 61. 
13 Farrand, op. cit, Vol. II, p. 417. 
: Pg 4 Public Utilities Commission v. Pollak (1952), 343 U. 5. 451 at 461—463. . 
is Toledo Novepaper Oo y_U-S- (1018) M7 U. B. 202 at 419-420 (overruled on 
o other grounds); and Nye v. U. S. (1941), 313 U. 8. 33 at 47-52. 
16 Daris.u.Beason-(1890), 133 U, S. 333. 
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agencies ** and Presidential action.!8 If such strict construction of the 
First Amendment as the proponents fear is imminent, then we should 
amend more than the treaty-making power, for such an interpretation 
would leave the President free, under his war powers, or Federal judges 
through injunctions, to deny guarantees of the First Amendment. 

In addition, the protections set out in the First Amendment have all 
been held to be included within the term ‘ ‘liberty ’’ in the ‘‘due process’’ 
clause of the Fourteenth Amendment." As stated by Judge Edgerton 
in Joint Antt-Pascist Refugee Committee v. Clark, all the rights of the 
First. Amendment are within the ‘‘due process’’ clause of the Fifth 
Amendment, which clearly limits the whole of the Federal Government. 
Professor Corwin thinks the Fifth Amendment ‘‘may be confidently 
claimed as establishing the limits, not merely of congressional power but 
of the treaty-making power as well, whenever it impinges on ‘private 
rights.’’ 4 | 

Treaties are of no greater dignity than statutes as ‘‘supreme law of the 
land,’’.as indicated by the mention of both instruments of action in the 
same clause in the Constitution.2* Furthermore, there is no better estab;; 
lished precedent than that any treaty can be repealed or modified, . So 


far as its effect on domestic Jaw is concerned, by a subsequent Federal - 
statute? T upreme Court must wonder at its position, then, if it be 


17 National Broadcasting Co. v. U. S. (1943), 319 U. S. 190 at 226-227. 

18 Anti-Fascist Committee v. McGrath (1951), 341 U. S. 123 ab 135-136, 199- 
200 (reversed on other grounds); Joint Anti-Fascist Refugee Committee v. Clark, 
177 F. (2d) 79 at 84, 87-88 (C.A.D.C., 1949); Bailey v. Richardson, 182 F. (2d) 46 
at 49-60 (C.A.D.C., 1950). 

19 Freedom of the press, Near v. Minnesota (1931), 283 U. S. 697; freedom of speech, 
Gitlow v. New York (1925), 268 U. 8. 652; freedom of the press as to motion pictures, 
Burstyn v. Wilson (1952), 343 U. S. 495; freedom of religion, Murdock v. Pennsy]l- 
vania (1943), 319 U. 8. 105 at 108, and McCollum v. Board of Education (1948), 333 
U. §. 203. : 

20177 F. (2d) 79 at 87 (C.A.D.C., 1949). See also: statement of Will Maslow at 
1953 Hearings, pp. 306, 314-317; Zechariah Chafee, Jr., ‘‘ Federal and State Powers * 
Under the UN Covenant on Human Rights,’’ Wisconsin Law Review ‘May, 1951), pp. 
389, 441, 453; Philip Perlman, ‘‘On Amending the Treaty Power,” &2 Columbia Law 
Review (1952) , 846-847, and statement of Atty. Gen. Herbert Brownell at 1953 Hear- 
ings, p. 909. é 

21 Edward S. Corwin, National Supremacy (New York: Henry Holt, 1913 . 15-17. 


For a detailed. history of the limitations on the treaty power exercised by the Fifth 


[taranan am see Willard B, Cowles, Treaties and Constitutional Law: Property Inter- / 


+ 


ferences and Due Process of Law (Wasnington-Aizorcan Comal o Public Affairs, 
1941). 

22 Art. VI, Sec. 2. 

23 Chae Chan Ping v. U. 8. (1889), 130 U. S. 581; The Cherokee Tobacco Case (187 1) ; 
11 Wall. 616; Head Money Cases (1884), 112 U. S. 580; Botiller v. Dominguez (1889), 
130 U. S. 238; Fong Yue Ting v. U. S. (1893), 149 v. S. 698; Whitney v. Robertson 
(1888), 124 U. S. 190; and Moser v. U. S. (1951), 341 U. S. 41. 


2 


28 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


incapable of declaring a treaty unconstitutional even though treaties are 
subject to abrogation by subsequent Congressional legislation over which 
the Supreme Court has many times asserted its authority. ` 

The pro-amendment arguments have been directed not so much at 
specific provisions of the Constitution which might be violated by ‘treaty, 
as at an alleged inability or unwillingness of the Supreme Court to de- 


clare a treaty invalid which violated any Constitutional provision. Cer- . 


tain Court pronouncements which set forth the doctrine of political ques- 
tions and emphasize the principle of Presidential leadership in our foreign 
relations are taken to infer that the Supreme Court might allow ‘‘bad’’ 


treaties to go unchallenged. Most often cited is the language of the (1918 | 
decision in Oetjen v. Central Leather Company: 
merece ttn PO aye tt ie TEIN 


The conduct of the foreign relations of our Government is committed 
by the Constitution to the executive and legislative—‘‘the political’’— 
departments of the Government, and the ropriety)\ of what may be 


done in the exercise of this political ower öt subject to judicial 
imquiry or enson 
In United States v. Curtiss-Wright _ Corporation the opinion cited the 
Statement that the President is ‘the sole organ of Government in the field 


< of foreign relations,’’ and said: 


He manages our concerns with foreign nations and must neces- 
sarily be most competent to determine when, how, and upon what 
subjects negotiation may be urged with the greatest prospects of 
success. For his conduct he is responsible to the Constitution.” 


Hence, the proponents argue, 


the subject matter of treaties is solely a political matter; and the 
judiciary has no jurisdiction except to determine whether the treaty 
was (1) made ‘‘under the authority of the United States,” and (2) 
what it means.?’ 


And “the Supreme Court may say they have no jurisdiction to hold a 
treaty uncorstitutional.’’ 27 

The development of the doctrine of polta questions is complex and 
is restricted neither to the few carefully chosen statements. cited by the 
proponents, nor to the subject of foreign affairs. The Supreme Court 
has accepted as-binding on itself the determination by the political depart- 
ments of such questions as the correct boundary of a certain country, what 
country is the sovereign of a particular region, whether a certain newly 





24 (1918), 246 U. S. 297 at 302. Cited in Majority Report, p. 15, and Committee on 
Peace and Law, Report, Feb. 1, 1953, p. 9. Emphasis supplied. 

25 (1936), 299.U. S. 304 at 319. Cited in Majority Report, p. 15. 

26 Committee on Peace and Law, Report, Feb. 1, 1953, p. 9. 

27 Statement of Frank Ober, member of Committee on Peace and Law, 1953 Hearings, 


p. 169, and Majority Report, p. 7. 
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“Fe-ealve 
constituted community is a quelified belligerent at international law and aren ; 
so on. While treaties ar of the land, they are 4 Yoo \o 


nevertheless to be viewed in two lights—that is, in the light of polities Af? lou 
and in the light of juridical law” Besides being supreme law of the land, laad wre 
treaties are compacts between sovereign states. Were the courts of the A ae 
participating nations to determine treaty violations, only chaos in inter- B® Ea 
national relations could result.” (e, Y, poih 
The opinion rendered in Qetjen v. Central Leather Company (cited qypadots 
- above), which the present alarmists cite with such apprehension, then, has ng 
no relevance to the ability of the Supreme Court to declare invalid a treaty bag Vis. 
a e E 
treaty. was_not even involved in ut Tather; the acceptance of the, s 
“political” decision as to who was the sovereign of Mezea at a particular 
time. 5 
This voluntary departure of the Supreme Court ‘‘at the expense of 
the strict logie of judicial review’’** does not mean that the Supreme 
Court will declare the question whether or not a treaty, as domestic law, 
can violate the First Amendment or other Constitutional prohibitions to 
be solely a matter of “palitical “deisenination, 827 For, though many mat- 
ters have been termed ‘‘political questions,’’ such cases might involve pri- 
vate parties as well, and ‘‘the courts will not hesitate to assume jurisdic- æ 
tion over a controversy where private justiciable rights are involved, m., 
spite of the presence of questions of extreme political significance.” ° In 
the case of In re Cooper the Supreme Court asserted that it could not de- y 
cline such jurisdiction, even though in that case it subjected itself to the 
decision of the political departments. Mr. Justice Fuller clearly explained: 





We are not to be understood, however, as underrating the weight 
of the argument that in ase_involving private rights, the court 
may be obligede@if those rights are dependent upon the construc- 
tion of acts of Congress or of a treaty, and the case turns upon a ` 

fiestion, public in its nature, which has not been determined by the 
political departments in the form of a law specifically settling it, x 

28 Edward S. Corwin, The President: Office and Powers (New York: New York 
University Press, 1948), p. 207. By the same author, The Constitution and What It 
Means Today (Princeton, N. J.: Princeton University Press, 1946), p. 119~ 

28 John Bassett Fe a of International Law (Washington: Government 
Printing Office, 1906), Vol, V, p. 241. 

80 Charles Post, The Supreme Court and Political Questions (Johns Hopkins Uni- 
versity Studies in Historical and Political Science, Series LIV, No. 4, Baltimore: Johns 
Hopkins Press, 1936), p. 94. See opinion of Mr. Justice MeLean in Williams v. The 
Suffolk Insurance Co. (1839), 38 U. S. 414 at 420. 


81 Edward 8. Corwin, The Twilight of the Supreme Court (New Haven: Yale Uni- 


versity Press, 1934), p. 111. 

82 Westel W. Willoughby, The Constitutional Law of the United States (2a ed., New 
York: Baker, Voorhis and Company, 1929), Vol. III, p. 1326. 

88 Post, op. cit, p. 122; and Willoughby, Op. GES p+ 1336. 
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or authorizing the executive to do soeto render judgment, ‘‘since we 
have no more right to decline the jurisdiction which is given than to 
usurp that which is not given.” *4 


Avzeording to the reasoning in Marbury v. Madison, statutes cannot 
override the Constitution; the Federal Judiciary has jurisdiction over 
cases arising under the Constitution, and it has sworn to uphold the Con- 
stitution. There is no reason to suppose the same reasoning would not 
apply to treaties, for 


the judicial power extends to all cases_arising under treaties, which 
provision has been construed to mean, not simply jurisdiction to 


appl ulations as rules of law, but the power to declare 
void a treaty j ict with constitutional limitations.*° 


Missouri v. HOLLAND (Strates? RIGETS as A LIMITATION oN THE 
Treaty-Maxina POWER) 


As a fourth argument advanced to warn us of the likelihood of ‘‘amend- 
ment by treaty,” it is proclaimed that the ‘‘sanity and safety’’ of the 
nineteenth-century court opinions cited above were ‘“‘swept away by the 
broad language of Mr. Justice Holmes in Missouri v. Holand.” ® In that 
decision the Supreme Court declared that legislation in implementation of a 
treaty for the regulation of migratory birds, though concededly outside the 
scope of Congress’ specifically delegated domestic powers, was valid as an 
exercise of the ‘‘necessary and proper’’ clause as an adjunct of the treaty- 
making power. No small number of evil portents are seen in this decision, 
but they ean be discussed under three headings. First, by denying the 
Tenth Amendment as a limitation on the treaty-making power, the Court, 
it is argued, has paved the way for denial of direct Constitutional pro- 
hibitions, such as the First Amendment, as limiting that same power. 





84 (1892), 143 U. S. 472 at 503; see also Cherokee Nation v. Georgia (1831), 5 Pet. 
1, and Worcester v, Georgia (1832), 6 Pet. 515. Emphasis supplied. 

85 (1803), 1 Cranch 137 at 176-180. Incidentally, the Constitution does not specify 
that unconsiitutional Acts of Congress are without force and effect, no more than it 
states that unconstitutional treaties are invalid; and yet no one has suggested that the 
Constitution be amended so as to codify the rails of Marbury v. Madison. 

86 Anderson, loc. cit., at p. 647. See also U. S. v. Minnesota (1926), 270 U. S. 181 at 
207-208; Asakura v. Seattle (1924), 265 U. S. 332; Jones v. Walker (1803), 13 
F.1662; Amaya et al. v. Stanolind Oil & Gas Co., 158 F. (2d) 554 at 556 (C.A. 5, 1946, 
certiorari denied, 331 U. S. 808); U. S. v. Thompson, 258 F. 257 at 268 (E.D. Ark. 
1919); Indemnity Insurance Co. of North America v. Pan American Airways, 58 F. 
Supp. 338 et 339-340 (S.D.N.Y. 1944); Moore, op. cit., Vol. V, pp. 166-169; Corwin, 
National Supremacy, pp. 14-15; and Quincy Wright, Control of American Foreign 
Reletions (New York: Macmillan Co., 1922), p. 81. 

87 (1920), 252 U. S&S. 416; statement of Frank Holman, 1953 Hearings, p. 146; 
Majority Report, p. 3; Schweppe, 1953 Hearings, p. 1235; and Holman, ‘‘ Treaty Law- 
Making,” loc. cit., p. 709. 
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Second, the contention is advanced that this case, along with certain 
language ofMr. Justice Sutherland in 1936,8 leads in the direction of an 
undelegated, inherent, and, therefore, unlimited treaty-making” power; 
further increasing the possibility of “amendment by treaty.” Finally, 
this ‘‘revolutionary’’ decision is asserted to have released the floodgates 
through which the Federal Government can become ‘‘all-powerful’’ by 


usurpation of the States’ reserved powers via the treaty-making power. 


The most active supporter of amendment has stated: 





This decision in effect, and really for the first tume, opened the way 
for amending the Constitution of the United States by and through a 
treaty, because it proclaims that an_otherwise unconstitutional law 


may become constitutional when, as and_if the President negotiates a 


tréaty on the subject and obtains approval of the Senate." 


It is maintained that ‘‘the Constitution did forbid Congressional control 
over migratory birds in the sense that the power was not delegated, an power was not delegated, and 
was, therefore, reseryed to the states under the Tenth Amendment.’’ * 
If the Tenth Amendment, which is a prohibition against Federal Govern- 
ment action, so the reasoning goes, was denied the power to limit treaty- 
making, then no other prohibitto ean be considered any more immune.* 

The second argument reasons, Simply, that ‘‘our National Government 
is, and should be,. exclusively one of delegated and limited powers. We do 
not have such a Government if the Congress is permitted to acquire legis- 
lative power through the adoption of treaties by the President and Sen- 
ate.” 4 It is often declared that the proposed amendment is necessary 
in order to negative inferences drawn ‘‘by some persdns’’ from Missouri 


v. Holland and. United States v. Curtiss-Wright Corporation that ‘‘the- 


treaty power is unlimited in any field of alleged international concern, 
regardless of the Constitution.’’** In the latter case Mr. Justice Suther- 
land said: 


The broad statement that the federal government can exercise no 
powers except those specifically enumerated in the Constitution, and 
such implied powers as are necessary and proper to carry into effect 

. the enumerated powers, is categorically true only in respect of our 
internal affairs.“ zz 


88 U. S. v. Curtiss-Wright Corp. (1936), 299/U. S. 304. 
88 Holman, ‘‘Treaty Law-Making,’’ loe. cit., p. 709. Emphasis supplied. 
40 Committee on Peace and Law, Report, Feb. 1, 1952, p. 9. 


41 Statement of Eberhard Deutsch, 1953 Hearings, p. 116; idem, 37 American Bar ~ 


Association Journal, 662; and Majority Report, p. 8. 

42 Majority Report, pp. 16-17. 

43 Majority Report, p. 6; Committee on Peace and Law, Report, Feb. 1, 1952, p. 9; 
statement of Frank Holman, 1953 Hearings, p. 148; and statement of George A. Finch, 
member of Committee on Peace and Law, 1953 Hearings, p. 1112. 

44 (1936), 299 U. S. 304 at 315-316; cited in Report of Committee on Peace and Law, 
Feb. 1, 1952, p. 7. 
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ee It is thought necessary to nullify this ‘‘inherent power theory .. .by 
we, z/, confixing Congress to its otherwise delegated powers’’* because, ‘‘if it be 
4°)" true she treaty-making power is not derived from the Constitution; then it 
pl q logically is not limited by its other express provisions or by any restric- p 
PAR Pee implied from that document,’’ and we can be ‘not at all sure that 
the Supreme Court of the United States would hold [a] treaty unconstitu- 
uy? tiona..’’ 46 
A a Th> decision that migratory birds are a ‘‘proper subject of negotiation’? 
wr assigned ‘‘revolutionary’’ dimensions as paving the way for a radical 


ae yr upset of ‘‘our Constitutional balance between the Pair ama 
ns yt and zhe powers of-tite Federal Government” è Ti is further suggested 
yw that the Founding Fathers “never intended, or even remotely contem- 
y a” De, plated, that the established constitutional balance between State and Fed- 


x” eral power, could be substantially upset by the exercise of the treaty 
| wt power. 4€ For Thomas Jefferson said: 


Pane 
ft i Fi By the general power to make treaties, the Constitution must have 
yor mtended to comprehend only those ebj hich are usually regulated n 
ae AU by treaties.and cannot be otherwise regulated. yA 
K” ue It must have meant to except ont all those rights reserved to the. l 
2 wy States; for surely the President and the Senate cannot do by treaty uN 
A ) hat the whole Government is interdicted from doing in any way.*® ee We 
> ae a 
nY qe “The logic of the first argument relies on a false identification of the Noes 
„Y x Tenta Amendment with-such prohibitions against government action as eae 
pew N the Tirst and Fifth Amendments.® Professor Corwin emphasizes: oe 
co a ... the term ‘‘reserved powers of the States’’ can never be used ae 
yn ith propriety as indicating a restriction upon the powers assigned “ R 
D oy the Constitution to the National Government.” ... . The literal » 
meaning of these words, it is submitted, is that the powers reserved to we 
* 45 Majority Report, p. 16. i we, 
48 Cher, 36 American Bar Association Journal, 718; statement at 1953 Hearings, A 
Pp. 17C, ; s es 


47 €tatement of George A. Finch, Proceedings, American Society of International 
Law, 1951, p. 187, and Majority Report, p. 14. 

48 Wajority Report, p. 17; Committee on Peace and Law, Report, Feb. 1, 1952, p. 12; 
and statement of Alfred Schweppe, 1953 Hearings, p. 1242. 

49 Jefferson, Manual of Parliamentary Practice, cited in American Bar Association, 
Committee on Peace. and Law, Reply to the ‘‘Memorandum of the Department of 

- Justice on S. J. Res. 130, Eighty-Second Congress, Proposing an Amendment to the 

Const-tution of the United States Relative to the Making of Treaties and Executive 
Agreements’? in U. S. Senate, Committee on the Judiciary, Hearings on 8. J. Res. 130 
Propcsing an Amendment to the Constitution of the United States Relative to the 
Making of Treaties and Executive Agreements, 82d Cong., 2d Sess. (Washington: 
Government Printing Office, 1952), p. 523; cited hereinafter respectively as Reply to 
Department of Justice and 1952 Hearings; Majority Report, p. 14; and Alfred 
Schweppe at 1953 Hearings, p. 1238. 50 Cowles, op. cit, pp. 8-9. 

61 Corwin, National Supremacy, p.19. 


BRICKER AMENDMENT—FALLACIES AND DANGERS 33 


the States are reserved always in consequence of and conditionally upon 


their not having been delegated to the United States, so that once 1t is 
. made Out that an item of power has been really delegated to the United 


States, it is impossible to set up thé contention that such power is 
constricted by supposed outstanding rights of the States.°™* 


The treaty-making power is not only delegated to the Federal Government 
but is specifically denied to the States.” 

The men at the Philadelphia Convention were in agreement with Mr. 
Justice Sutherland’s opinion that . 


as a member of the family of nations, the right and power of the 
United States in that field are equal to the right and power of the 


' other. members of the international family. Otherwise, the United - 


States is not completely sovereign.™ 


Many of the treaties in force in 1787 which, as the members of the Con- 
vention so carefully specified, should continue in force under the new 
Constitution, dealt with subjects clearly outside the scape of Congress’ 
delegated ers, and the Founding Fathers were aware of it.°* Under 
the Peace Treaty: of 1783 with England the control of debts was clearly 
removed by a treaty. from State jurisdiction." The same treaty dealt with 


the right to_hol erty, to inherit it and to pass it on to one’s heirs,* 
The treaties of friendship between the United States and France," The 


_ Netherlands,** Sweden,® and Prussia ® all related to the holding and 


trans th real and personal." There were many pro- 
visions in these treaties granting reciprocal business rights to aliens,* 


‘and shortly after the Convention a treaty was ratified granting consular 


$ 


~ Art. VI, See. 2; Art. I, See. 10. See opinion of Mr. Justice Stone in U. S, v. 
f Darby (1941), 312 U. 8. 100 at 124. ` i 


530. S. v. Curtiss-Wright Corp. (1936), 299 U. S. 304 at 318. See statement 


officers certain judicial powers.®? 
RL NT 


51a Corwin, National Supremacy, pp. 5-6. Cf. Burr, ‘‘The Treaty-Making Power,’’ 51 
Proceedings American Philosophical Society (1912), 271. 


James Madison as to the reasoning leading to inclusion of the supremacy clause in the 
Constitution, Farrand, op. cit., Vol. IIL, pp. 537-538. 

54 Samuel Crandall,.freaties, Their Making and Enforcement (2d eé., Washington: 
John Byrne and Company, 1916), p. 266; Corwin, National Supremacy, p. 298; Perl- 


man, loc. cit., p. 887; Henry Fraser, Treaties and Hxecutive Agreements, Senate Doc. 
No. 244, 78th Cong., 2d Sess. (Washington: Government Printing Office, 1944), pp. 


reak’. 
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8-13, 32-34; and Robert Devlin, The Treaty Power under the Constitution of the 
United States (San Francisco: Bancroft-Whitney, 1908), p. 185. 


55 Arts. IV and V, 8 U. S. Stat. 80 (1783). 


5S Art. Vv. a 
57 Art. XI, 8 U. S. Stat. 18 (1778). s8 Art, VI, 8 U. S. Stat. 36 (1782). 
59 Art. VI, 8 U. S. Stat. 64 (1783). 60 Art, X, 8 U. 8. Stat. 83 (1785). 


61 See Crandall, op. cit., p. 266, and Fraser, op. cit., pp. 138-14. 

62 Art. II, 1785 treaty with Prussia, 8 U. S. Stat. 84 (1785); Art. IX, treaty of 
1782 with The Netherlands, 8 U. S. Stat. (1782); Art. IV, 1783 treaty with Sweden, 
8 U. S. Stat. 78 (1783). 

83 Convention with France of 1788, 8 U. S. Stat. 106 (1788). 
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The intention of the Founding Fathers that the treaty-making power Ha. a 
yg. Bhould be plenary in scope was immediately implemented by the courts and, : 
} ar long prior to 1920, countless decisions upheld treaties on subjects otherwise os 
F K 4 within the reserved powers of the States.°* There is a long history of 


ie S judic-al sanction of treaties granting aliens rights and privileges to acqui- | 
oblajal sition, inheritance or disposition of real and personal property located 
withia the States, matters clearly outside the scope of Congress’ delegated 
powers. The State courts have been no more reticent to declare the 
removal of alien disability to inherit and dispose of real property to be 
. within the scope of the treaty-making power(®*) Treaties have been upheld 
wti«P by both State and Federal courts exempting aliens from various State 
SS laws discriminating against them in such fields as taxation and inheri- 2) 
oe ot tance. The validity of treaties providing for extradition has never 3 
4 been in doubt, but such treaties clearly are not within the delegated 3) 


d 


re yke powers of Congress. Finally, there are the consular treaties which grant 4 
nf consular officials judicial powers such as constitute a clear invasion of 
oe States’ rights.” 

TN Ne:ther was Missouri v. Holland the first case of legislation passed in 


implementation of a treaty invading States’ rights, for previous use of the 


eee and proper ee a en oaet of the treaty-making power 
ad been upheld. Though there are other examples,” the most significant 
64 Ware v. Hylton (1796), 3 Dall, 199, upholding the peace treaty, is the leading 
ease cn this point. Corwin, ‘National Supremacy, pp. 74-77. The same treaty was 
uphelé in Hopkirk v. Bell (18007, 3- Oranen 484, and Higginson v. Mein (18083-4 
h 415, . : 
85 Crandall, op. cit., p. 247; U. S. v. Fox (1875), 94 U. S. 315 at 320-821: ‘‘The 
title end modes of disposition of real property within the state, whether inter vivos 
or teszamentary, are not matters placed under the control of Federal authority.’’ See 
Fairfex’s Devisee v. Hunter’s Lessee (1813), 7 Cranch 603; Chirac v. Chirac (1817), | 
2 Wheat. 259; Geofroy v. Riggs (1890), 183 U. S. 258; and Hauenstein v. Lynham, / 
(1880), 100 U. S. 483. 
66 Crandall, op. cit., pp. 250-251, and cases cited there. 
67 Ibid., pp. 252-262, and Perlman, op. cit, p. 839. 
` 68 Factor v. Laubenheimer (1933), 290 U. S. 276; Matter of Metzger (1847), 5 How. 
176; Holmes v. Jennison (1840), 14 Pet. 540 at 569-570, 586-588; Neely v.. Henkel 
(1901), 180 U. S. 109 at 123; and Charlton v. Kelly (1913), 299 U. S. 447. 

89 Corwin, National Supremac . 95, 144. i 

70 Tellefsen v. Fee, 168 Mass. 188; Succession of Rabasse, 47 La. Ann. 1452; Matter 
of Lo>rasciano, 38 Misc. Rep. (N.Y.) 415; Matter of Fattosini, 33 Mise. Rep. 18; and ` 
Corwin, Naticnal Supremacy, pp. 134-135. 

71 Statutes like the Acts of Mareh 2, 1829, and Feb. 24, 1855, for implementing 
consular conventions of the United States 7ST Stat. 359, and 10 ibid. 614), and 
the Trade-Mark Acts of 1870 and 1876 (16 ibid. 210, and 19 ibid. 141). Here the 
Acts >f Congress were held unconstitutional as invading the reserved powers of the 
States, but the Court was careful to explain: ‘‘In what we have here said we wish to 
be understood ag leaving untouched the whole question of the treaty-making power over 
trade-marks, and of the duty of Congress to pass any laws necessary to ¢arry treaties 

` | into 2ffect.’? Trade-Mark Cases (1879), 100 U. S. 82 at 99; Corwin, National 
Supremacy, pp. 207-208; and Crandall, op. cit., pp. 240-241. 
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one is the Extradition Act of August 3, 1846,"? which was passed in im- 
plementation of a treaty with France of 1843 to prevent the recurrence 
oi a court decision that the treaty was inoperative for lack of legislation.”® 
The validity of this legislation was challenged in Neeley v. Henkel ™ and 
. was upheld by the Court, which emphasized it to be ‘‘necessary and 
a ’? for the purpose of carrying out provisions of the Treaty of Paris 
98 securing the protection of property in Cuba during American 
R 
occupation. l 
Likewise, many other laws on extradition have been enacted pursuant 
to extradition testis, Ve Dave erated Jidin] powers to foreign souls 
by legislation subse to treaties which would be inyalid in the ab 
oe ‘and we have legislated in implementation of treaties to eae 
judicial power upon American consuls abroad to be exercised over Ameri- 
can citizens, and such legislation has been upheld." SNAN 
Nor was the pre-1920 elaboration of the principle enunciated in Missouri 
v. Holland restricted to court decisions and opinions. _Many scholars and 
oe officials had long since commented on the capacity of the Government to 
enact treaties outside Congress’ delegated powers, and of Congress to im- 
plement them under the ‘‘necessary and proper’’ clause.” Missouri v. 
Holland, then, was neither a deviation from the intent of the Founding 
Farners nor from the scholarly, judicial and omea opinion af the mine: 
teenth century. aes 
“If Congress is permitted to acquire legislative power through the 
adoption of treaties by the President and the Senate,’’ does this imply 
a government.of unlimited and inherent powers, the actions of which are 
not subject to’ judicial review? The confusion of the proponents stems 
‘J . from identifying ‘‘plenary’’ with ‘‘inherent powers.’ The delegation 
of plenary powers in the International field does not imply unlimited gov- 
fare 7222 Stat. L. 215, Aug. 8, 1882. , ,i3 Butler, op. cit, Vol. II, pp. 86-87. 
TA 74 180 U. S. 109 (1901 
75 In re Ross (1891), 140 U. 8. 453, and Baldwin v. Franks (1887), 120 U. S. 676, 


sari granting power to enact legislation for punishment of those guilty of depriving Chinese 
of rights guaranteed by a treaty of 1880. See Devlin, op. cit, pp. 171-172; Corwin, 

Aes National Supremacy, pp. 291-292; anq Anderson, loc. cit., pp. 662-663. 
76 John Calhoun in Annals, 14th Cong., lst Sess. (Jan. 9, 1816), p. 531, cited in 
Crandall, op. cit:, pp. 246-247; Calhoun, Discourse on the: Constitution and Government 


of the United States (Cralle, 'ed.), Val. I, p. 202, cited in Moore, op. cit, Vol. V, p. 
164; Opinion of Atty. Gen, Griggs on treaties for the regulation of fisheries, cited in 
Moore, op. Cit, Vol. V, p. 161; 1907 statement of Mr. Wiliam Draper Lewis commenting 
on the San Francisco School Board controversy cr ihe Tapai allen treaty, cited in 
Devlin, op. cit., p. 171; Elihu Root in Proceedings, American Society ož International 
Law, 1907, pp. 278-279; Chandler P. Anderson, loc. cit, p. 657; Corwin, National 
Supremacy; Jobn N, Pomeroy, Introduction to the Constitutional ee of the United 
States (Boston, 19th ed., 1888), and Westel W. Willoughby, The Constitutional Law of 
the United States (New "York, 1910), Vol. I, p. 503. 


77 Willoughby, The Constitutional Law of the United States (2d ed., 1929), Vol. I, 
p. 91. 
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ernment.’ It has been contended that the power of the Federal Govern- 
ment over our foreign relations was not carved out of the powers of the 
States, but was transferred directly from the colonies as a body to the 
United States; that it cannot be detracted from by States’ rights and is 


int he a A 


© g hus an ‘‘inherent’’ and ‘‘undelegated power.’ "° This, however, is ir- 
SY 

yy 
Va 


elevant. For, in fact, the real inherent sovereignty remains with the 
people, who have determined that the power they possess shall be cised 
malen? through the treaty-making agency set up by the Constitution.® The fact 
Ot that the people have agreed with Mr. Justice Chase that ‘‘there can be no 
whet imitation on the power of the people,” ®* as evidenced by their choosing 
na to exarcise their full sovereignty through a delegated treaty-making power 

frone Vier en : ; 
a ues þnaPlenary in scope, can hardly be held to imply that that power is exempt 
vin'Qche, from the limitations placed in the Constitution against all government 
Wane ower. . . 
" The third argument deriving from Missouri v., Holland, that it has 
paved the way for and has encouraged Federal absolutism, is likewise 
unsubstantiated. It was in no sense an introduction of a new path through 
which Congress might invade the jurisdiction of the States. On the con- 
trary, it was quite in accord with the expectations of the men at Phila- 
delphia in 1787, who were extremely desirous of creating a plenary treaty- 
making power. As fcr the oft-repeated statement of Mr. Jefferson urging 
the Tenth Amendment as a limitation on treaties, enough has been said to 
demcnstrate the weight of practice and juristic opinion which contradict 

that opinion.® 

Traditionally the Senate has exercised the political limitation on the 
scope of the treaty-making power,’ and has been the consistent and con- 
stant guardian of States’ rights. History: demonstrates a keen awareness 
of this fact by the State Department. Has the Federal Government. 
“seized upon”? the treaty-making power as a ‘‘conveniently available ve- 
* hicle’’ for expansion of its powers, as is asserted by the alarmists? ** — 
Heretofore most criticism has been directed not at the misuse of the ca- 
pacity to enact treaties with respect to subjects usually of State concern, 
but at the failure to use that ability in the national interest. There can 
be no accurate count of the times the State Department has re-phrased 
treaties or abandonec them altogether in deference to the propensity of 





78 Anderson, loc. cit., p. 639. 
PE U. S. v. Curtiss-Wright Corp, (1936), 299 U. S. 304. 
80 Jon Magnusson, ‘‘Our Membership in the United Nations and the Federal Treaty 
| Power Under the Constitution,’’ 34 Virginia Law Review (1948), 147; and Mr. Justice 
Matthews in Yick Wo v. Hopkins (1886), 118 U. S. 356 at 370. 
81 Ware v. Hylton (1786), 3 Dall. 199. 
82 Wright, op. cit., p. 123; Butler, op. cté., Vol. IT, p. 383; and Corwin, National 
Supremacy, p. 123. 
83 The Founding Fathers intended the Senate to perform that function. Farrand, 
op. cit., Vol. Il, p. 393; and Elliot, op. cit., Vol. LV, p. 137. 
84 Deutsch, loc. cit., p. 660. ; 
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the Senate to protect the powers of the States, but the instances are not 
few. A great number of treaties have been defeated in the Senate. 


The Senate has often amended treaties to protect States’ rights *" and 
we have entered into treaties by which the Government has merely under- 


taken to “‘recommend’’ appropriate legislation to the States.°* Nor have 


Pane aad z x gman * 
attempts to escape our Mternational obligations by invoking the Constitu- - 


tion been confined to the States’ rights, pre-migratory bird era preceding 


the Civil War. Far from seizing upon the treaty-making power to in- 
vade States’ rights, the Federal Government has often invoked the Consti- 
tution as reason for avoiding treaties dealing with subjects of State juris- 
diction. - | | 

The precedents certainly do not substantiate the fears that Missouri v. 
Holland might stimulate Federal expansion through the treaty power.* 


Though cases since 1920 have reiterated the principle then so clearly set. 


orth,?* they hardly constitute striking invasions of the jurisdiction of the 
States. The proponents of amendment, themselves, note that ‘‘It has not 
been the policy: of the Government in negotiating commercial treaties to 


override the laws of the States,” aid that our negotiators have “tried . 


to protect them [State statutes] as,much as possible.’’*? And a recent State 
Department explanation: of certain treaties of friendship, commerce and 
navigation is cited with approval: 


... where the subject matter covers fields in which the States 

have a paramount interest, Such as the formation and regulation of 

85 Moore, op. cit, Vol. V, pp. 164-165, 175-179; Wright, op. cit, p. 93; Corwin, 
National Supremacy, pp. 210-212. X 

86 Colegrove, op. cit.; W. Stull Holt, Treaties Defeated by the Senate (Baltimore: 

Johns Hopkins Press, 1933); statement ‘of Department of State, 1953 Hearings, 


p. 836: ‘A survey made by the Department of State in March, 1953 indicates the caution 


< of the Senate in considering treaties. Of the 1,224 treaties submitted to the Senate 


A 


from 1789 to 1953, .. . 28.8 per cent either failed of Senate—approval or were ap- 
proved subject to reservations and understandings. ?”? 

87 Ralston Hayden, ‘‘The States’ Rights Doctrine and the Treaty-Making Power,” 
22 American Historical Review 571-585 (April, 1917). 

88 The French Consular Convention of 1853’ is the best example of this practice. 
Under Art. VII of that treaty the President enga commend to the particular 
States that if, pursuant to their then existing laws, French subjects were not then 
allowed to hold real estate in any State, that right might be conferred upon them. 
10 U. S. Stat. 992, 996. : 

89 Pitman B. Potter, ‘‘Inhibitions upon the Treaty-Making Power of the United 
States,’’ this JOURNAL, Vol. 28 (1934), pp. 456-474; Richard Edwards, ‘‘The Constitu- 


tion, the Treaty Power, and Juridical Isolationism,’’ Pittsburgh Law Review (Winter, - 


1953), pp. 202-205; and statement of Covey T. Oliver, 1953 Hearings, pp. 693-694. 

90 Edwin M. Borchard, ‘‘ Treaties and Executive Agreements—A Reply,’’ 54 Yale 
Law Journal (1945), 6383; Edwards, lec. cit., pp. 202-208 ; Potter, loc. cit, pp. 456- 
466; Manley O. Hudson in Proceedings, American Society of International Law, 1952, 
p. 8; and statement of Covey T. Oliver, 1953 Hearings, p. 688. 


91 Universi j S.(1933), 289 U. S. 48 at 59, and U. 8. v. California 
LLL Aye HNN ere rth, 
(1947), 332 U. S. 19. i 


52 Statement of George A, Finch, 1953 Hearings, pp. 1124, 1125. 
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corporations and the ownership of property, the treaty provisions have 
been worked out with the same careful regard for the States’ preroga- 
tives and policies that has traditionally characterized agreements of 
this type.” 


What, then, has beccme of the great ‘‘power rampage’’ of the Federal 
Government in its use of the doctrine of Missount Holland? 

PA Were the scope of subjects available to the treaty power restricted to 

Congress’ delegated powers, there would clearly be created a ‘‘gap”’ of 


J- grave proportions in our sovereignty.“ For all practical purposes the 


ren Ls” United States would be unable to enter into such traditional treaties 


y 


j Ara those dealing with tne rights of aliens to own land, to inherit property 
x a T eee neta e 
¿~ and to transfer property by-will or intestate succession ; *™* treaties relating 
A t 


j 


to rights of aliens to engage in trade or business, as applied to a business 
having no interstate character; ®* treaties of extradition where the erime 
was a purely domestic one within the foreign state; °° and treaties agreeing 
that aliens shall pay no more State inheritance taxes than eitizens.*? 
Furthermore, treaties or control’of domestic narcotics production would S 
be unenforceable in various aspects, siice implementing legislation not 
valid in the absence of treaty would be required,’ and United States 
participation in the Baruch Plan for international inspection of atomic 
facilities to control atomic energy would be impossible.*® 
All this means that the operation of the historic necessary and proper 
. clause of the Constitution would be practically nullified, so far as the 
treaty-making power is concerned. If the ‘‘which’’ clause were accepted 4 
_as part of the amendment, the Federal Government would be forced to 
go to each of the 48 States, pleading with each of them to implement any 
tFeaty concerned with matters within its reserved powers.?°° The over- 
all consequences would be, as Professor Dickinson has remarked, ‘‘a return 
to confederation by way of constitutional amendments restricting the power 
„to enter into treaties and agreements.’’ 191 





83 Department of State Bulletin, Vol. 26, No. 675 (June 2, 1952), pp. 881~883; cited in 
ibid., p. 1125. 

94 Santovincenzo v. Egan (1931), 284 U. S. 30; supra, pp. 33-34, and cases cited there; 
and Arthur Sutherland, Jr., ‘‘ Restricting the Treaty Power,’’ 65 Harvard Law Review 
(June, 1952), 1335. i 

95 Asakura v. Seattle (1924), 265 U. S. 332. 

96 Matter of Metzger (1847), 5 How. 176 at 188; Charlton v. Kelly (1913), 229 
U., 8. 447; Corwin, National Supremacy, p. 144: ‘‘it is apparent that, save for its 
possession of the treaty power, the power to extradite citizens of the United States 
... would not fall to the United States at all, but would remain with the States.’’ 

97 Nielsen v. Johnson, 279 U. S. 47. 

98 Statement of Elbert P. Tuttle, General Counsel of the Treasury, 1953 Hearings, (4 
pp. 1012-1017. es 

s9 Majority Report, ‘‘Minority Views,’’ pp. 45-46. 

100 Infra, p. 40. 

101 Edwin DeWitt Dickinson, ‘‘The Law of Nations as Part of the National Law 
of the United States, II,’’ 101 University of Pennsylvania Law Review (1953) 832. 
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To minimize the projected change, the proponents of amendment argue 
that for most of our traditional treaty activities, at least under a ‘‘liberal 
interpretation of the Constitution,” the subject-matter already lies within 
the scope of Congress’ domestic powers.’ But the history of the exercise 
of the treaty power does not support that contention. For Instance, no 
argument is even advanced that the delegated powers of Congress are suff- 
cient to permit legislation on matters now covered by the many treaties 
dealing with the reciprocal rights of aliens. An attempt is made to 
demonstrate that after all our State alien land laws are not so numerous 
or restrictive +% and that the proper ‘procedure on that matter would be to 
follow the example of the Consular Convention of 1853 with France whereby 
the President ‘‘recommends”’ proper legislati he States.°* But it 
was in comment on this very treaty: that Crandall said: 


What would be the ultimate result if this government were obliged 

to resort to this-procedure? Few nations would enter into treaty Ha sh 
stipulations with us granting such privilege to American citizens in. ~*~ 
exchange for a promise on our part merely to recommend to the various |” ~ 
separate and independently constituted State legislatures the extension f ° 
of a similar privilege to the subjects of those nations. No assurance che. i 
that the States would comply with the recommendation could be given. 

It follows that this government as established: under the Constitution & & Me 
would practically be incapable of entering into such agreements, and + : 


the clear purpose of those who framed the Constitution be defeated.*© relay’ 


102 See especially: George A. Finch, ‘‘The Treaty-Clause Amendment: The Case for by ALL 
the Association,’’ 38 American Bar Association Journal (1952) 467-470, 527-530; You. UC 
Committee on Peace and Law, Report, Feb. 1, 1952, p. 16; Majority Report, pp. 17-21; prm 
Committee on Peace and Law, Report, Feb. 1, 1953, pp. 11-12; statement of George shake t 
A, Finch, 1952 Hearings, p. 326, and 1953 Hearings, pp. 1105, 1122-1126, 1130-1133, . > m 


1141-1149.. TE veRa afl 
108 Statement of George A. Finch, 1953 Hearings, p. 1123. l Oat i 
104 Majority Report, p. 19; and Eberhard Deutsch, ‘‘The Need for a Treaty Amend- by Gay 

ment: A Restatement and a Reply,’? 38 American Bar Association Journal (1952)* 

795. These proposals to ‘‘refer’’ legislation to the States for action are curious in the 

face of statements made by the same Committee on Peace and Law in 1949 in deerying 

the inadequacy of the Kederal-State clause in the Covenant on Human Rights, which 
lause provided that the Federal Government should bring those provisions appropriate 
or action by the States, ‘‘with favorable recommendation, to the notice of the ap- 
ropriate authorities of the states... .’’ Report of Committee on Peace and Law, 
74 American Bar Association Reports (1949), 323-324: ‘‘If reference is made, it is 
useless beeause the states have no power whatsoever under our Constitution over foreign 
affairs. New York or California have no power to say that they will not accept certain 
portions of the human rights treaty. It is all or nothing, and if there is federal power 
in that field it is nothing for the states.’’ A year later the Committee still held the 
same opinion. 75. American Bar Association Reports (1950), 310: ‘‘The states of mi| 





United States have absolutely no power over international or foreign relations and 
affairs. It is idle to speak of referring such matters to states of the United States 
which have no power to act or to object.’’? (Emphasis supplied.) 

105 Crandall, op. cit., p. 267. On July 21, 1953, the Senate gave its advice and 
consent to ratification of eight treaties of friendship, commerce etc. with Denmark, 
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Great reliance is placed on the 1987 case of Canada v. Ontario and 

ther Provinces,’ in which the Privy Council declared that, in effect, the 
equivalent of the ‘‘which’’ clause now proposed for the United States was 
operaczive in Canada. It is suggested that this decision has rendered 
‘“‘untenable’* the notion that a federal constitution must assign plenary 
scope over subjects of international concern to the central government.? 
But ‘ just because Canada is in a mess is no reason why we should get 
into tie same mess.’ 1° The Canadian experience offers one of the best 
possibile reasons why we should not incapacitate the National. Government 
in that manner. Indeed, ‘‘at this very time when it is proposed that we ° 
should imitate its experience, there is a movement in Canada to enlarge the 
treaty-making power of the tedaval government at Ottawe 11 There are yy ve 
only zen provinces in Canada. Can it be seriously contended that any pated i 
natior. would accept the pledge of the National Government to secure im-| VAS 


plementing legislation by forty-eight State legislatures in return for which pats 
the other nation pledges itself absolutely? . tyeta 
| eo E 

Tae Proposal To RENDER ALL Treaties Non-Srenr-ExEcurine AA i 

AS SUPREME Law OF THE LAND Ki go, 


Trek. Co 
One of the most revolutionary provisions of the proposed amendment tah 
is Section 2: weed 


A treaty shall become effective as internal law in the United States mS<: 
only through legislation which would be valid in the absence of treaty. 





Ethiop:a, Finland, Greece, Israel, Italy, Japan, and Western. Germany. Under these 
treaties, Americans in those countries will enjoy numerous rights in return for the 
grant of similar rights to nationals of those countries within the United States. 

(82d Cong., 2d Sess., Senate Executives I, F, ©, J, R, H, O, and N.) If the proposed 
amendment is saouted: such treaty provisions will be dependent upon favorable legisla- 

tive accion by each of the 48 States, which is to say that their force as internal law 
‘would 5e confined to the boundaries of each particular State. Moreover, not only would 

such lezislation be always subject to repeal as to any State, at a moment’s notice, but 

it wouki almost inevitably vary from State to State. 

106 [1937] A. C. 326. 

107 Ssatement of George A. Finch, 1953 Hearings, p. 1136; Reply to Department of 
Justice p. 531; Committee on Peace and Law, Report, Feb. 1, 1952, pp. 15, 27~28, 

- and Fanch, «The Treaty-Clause Amendment, ’”? loc. cit., p. 469. 

108 Committee on Peace and Law, Report, Feb. 1, 1952, p. 15. . 

109 Zachariah Chafee, ‘‘Stop Being Terrified of Treaties: Stop Being Scared of the 
Constitution,’? 38 American Bar Association Journal (1952), 733-734. 

110, A. M. MacKenzie, ‘‘Canada and the Treaty-Making Power,’’ 15 Canadian 
Bar Review (1937), 453; F. R. Scott, ‘<The Consequences of the Privy Council De- 
eisions,’’ ibid. 485; and Dorothy Kenyon, Address, New York County Lawyers Associa- 
tion, Eroceedirgs of Public Joint Meeting of Committee on International Law and 
Commi-tee on Federal Legislation, October 9, 1952 (mimeographed), p. 37. 

111 Manley O. Hudson, Proceedings, American Society of International Law, 1952, 
p. 11. See also Scott, ‘‘Centralization and Decentralization in Canadian Federalism, ; 1 
29 Camadian Bar Review (1951), 1095. 
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~ BRICKER AMENDMENT—FALLACIES AND DANGERS 


The main arguments offered in support of this proposal are three: First, it , ) pe 
is claimed that whether a particular treaty is self-executing or not is today 4 van 
a mere matter of ‘‘judicial guess,’’ which means that there is uncertainty oe 
as to whether a treaty will have direct effect as domestic law.77* Second, 
it is asserted that because our treaties can be self-executing, a feature ab- 
sent from the treaty-making procedures of foreign countries, the United 2 ) 
States suffers from a ‘‘lack of parity. A third reason stresses added 
safeguards expected from the amendment in terms of certain procedural. 
improvements. ae 

As an example of ‘‘judicial guess’’ much stress is placed on the reversal 
by the Supreme Court of its decision in Foster v. Neilson, where it had 
first formulated the doctrine of _non-selF exeonting treaties. In 1829 


Chief Justice Marshall declared the Florida cession treaty of 1819 non- 
self-executing because, 


- when the terms of the stipulation import a ae ara ara either of 
the parties engages to-perform a particular act, the treaty addresses 1929 
itself to the political, not the judicial department; and the legislature 
must execute the contract, before it can become a rule for the court.’ 








In 1833, however, upon examining the Spanish text of the treaty, in addi- 

tion to the English text, the Court decided that the provision that grants 

of land in Florida prior to January 24, 1818, ‘shall be ratified and con- \g 3%, . 
firmed’’ should have read, instead, ‘‘shall remain ratified and affirmed.’’ 18 
Hence, this clause of the treaty. was held self-executing, the decision being 


supported also on principles of general international law. But the doctrine 
of Foster v. Neilson, that a treaty which imports a contract is -self; 


executing, is not placed in doubt by the subsequent reversal of that case - 
on the basis of new information, and: the criterion there suggested has been 
generally accepted. Interpretation of the status of a treaty is no more 
difficult than interpretation of any other written document.® 

The case most frequently cited **° as an example of ‘“‘judicial guess’’ is 


i 


112 Committee on Peace and Law, Report, Feb. 1, 1952, p. 14; Majority Report, p. 10; 
and Frank Holman, 1952 Hearings, p. 159. 113 (1829), 2 Pet. 253. 

114 Report of Committee on Peace and Law, 75 American Bar Association Reports 
(1950), 292-293; statement of Eberhard Deutsch, 1952 Hearings, p. 52; Majority 
Report, p. 8. 115 (1829), 2 Pet. 253 at 314. - 

c U. 8. v. Percheman (1833), 7 Pet. 51. In the 1829 opinion Mr. Justice Marshall 
had added that, had the words, ‘‘are hereby confirmed,’’ been used, the article would 
have been self-executing. 

117 Alona E. Evans, ‘‘Some Aspects of the Problem of Self-Executing Treaties,’’ 
Proceedings, American Society of International Law, 1951, pp. 73-74; and Wright, 
op. cit, p. 207. . 

118 Statement of Atty. Gen. Brownell at 1953 Hearings, p. 921; and see statement of 
Judge Putnam in United Shoe Machinery Co. v. Duplessis Shoe Machinery Co., 155 Fed. 
842 at 845 (1st Cir. 1907). l l g 

119 For instance, Reply to Department of Justice, pp. 534-535; Report of Committee 
on Peace and Law, 75 American Bar Association Reports (1950), 295-296; Committee 
on Peace and Law, Report, Feb. 1, 1952, pp. 14-15; and Majority Report, pp. 9-10. 
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that of Ser Fujii v. California 1° where a District Appeals Court held a 
California alen land law invalidated through the ‘effect of the human 
rights provisions of the United Nations Charter, interpreted as a self-ex- 
ecuting treaty. Articles 55 and 56 of the Charter had not generally been 
“~ % considered enforceable as ‘‘law of the land,” much less by the Senate at 
jah, the time it ratified the Charter, and this fact was seized upon by propo- 
vemo nents cf the amendment as proof positive that treaties ‘‘don’t always say 
ahat they mean and mean what they say.’’ Nor were the alarmists 
ae ccathae bythe aea aa of the California Supreme Court in ex- 
plicitly denying to the Charter any self-executing effect, though it upheld 
wat lower court ruling on the basis of the ‘‘equal protection’’ clause of the 
Fourteznth Amendment.: A former President of the American Bar As- 
sociation argues that, though the State Supreme Court decision did not 
give controlling legal effect to the Charter, the Court was influenced by 
the ‘‘moral commitment’’ of the Charter ‘‘to the extent that earlier statutes 
and decisions upon the identical issue’’ were ‘‘swept aside.” ‘What 
more,’’ he says, ‘‘eould be necessary for all practical purposes to make the 
Charter a self-executing instrument?” 1? Hence, it is thought that ‘‘con- 
troversy has continued for years’’ as to the self-executing nature of the 
human rights provisions of the Charter and ‘‘seven years after the treaty 
was ratified we do not know.’ 123 A Constitutional Amendment making 
all treeties non-self-executing ‘‘would furnish a categorical answer, which 

would be immediately understood, to that question.’’ 174 
Was the Charter, ‘‘for all practical purposes,’’ actually rendered self- 
executing in the second Fujin decision? On appeal, the California Su- 

preme Court plainly declared: 








Tke Charter provisions relied on by plaintiff were not intended 
to supersede existing domestic legislation, and we cannot hold that 
they operate to invalidate the alien land law.” 


‘Respectful consideration’’ should be given the ‘‘humane and enlightened 
objectives of the United Nations Charter,’’ but this was eaten ae 


i) sideration which led the Court to give A) interpretation to the Four: 
teenth Amendment. The State Supreme Court wisely took note of ‘‘the 


¥\ broad hints the Supreme Court had recently dropped’? 18 that the Four- 
120 (1950) 217 Pac. (2d) 481. 121 (1952) 242 Pac. (2d) 617. 


122 Statement of Frank Holman, 1952 Hearings, p. 153; and Majority Report, p. 9. 

123 Reply to Department of Justice, p. 528; and Committee on Peace and Law, Re- 

port, Feb. 1, 1952, pp. 14-15. 124 Reply to Department of Justice, p. 528. 

125 (1952) 242 Pac. (2d) 617 at 622; this JOURNAL, Vol. 46 (1952), p. 559 at p. 563. 

7126 Charles Fairman, ‘‘Finis to Fujii,’’ this JOURNAL, Vol. 46 (1952), p. 685; 

Oyama 7v. California (1948), 332 U. 8. 633; and Takahashi v. Fish and Game Commission 
(1948), 334 U. S. 410. 
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pre 
thai 
Aral of teenth Amendment could be extended_to invalidate such discriminatory 
A „a| legislation. 
ned 


_ The controversy supposedly surrounding the status of the human rights 
ahs, provisions is largely: conjectural. According to the overwhelming pre- 
4tcAwd, ponderance of legal opinion, this portion of the Charter is non-self-ex- 

ecuting as enforceable law of the land.?8 .The human rights articles 
clearly ‘‘import a contract,” and the legislature ‘‘must execute the con- 
WY tract before it can become a rule for the court.” 

The argument stressing our alleged ‘“‘lack of parity’’ claims that, 
whereas most of the treaties ratified by the United States are self-executing 
and therefore immediately binding on our courts, the courts in another 
ratifying nation have no duty or right to enforce them, unless the legis- 
lature of that nation has implemented them by legislation giving them do- 
mestie effect. Thus, situations ‘‘might develop where treaty provi- 
sions may be binding in the United States and enforceable in its courts 
Ha uot Tu The courts of the other contracting parties .. 748 The con-'% 


stitutional requirements of other nations have been presented at great «,UR \ 
length Dut not one case cited where actual or alleged disadvantage has ***,* 
accrued to the United States from this alleged defect. Our “‘lack of «>in 
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than a part of international law to which the government has acceded,’’ 
such nations entering into treaties ‘‘ without feeling legal obligation to do 
anything very specific and effective about it’’ so far as domestic implemen- 


127 Bernard Fensterwald, ‘‘Trojan Horse or Don Quixote’s Windmill,’’ Federal 
Bar Journal (December, 1952); in: 1953 Hearings, p. 775. 

128 Fairman, loc. cit.; Lawrence Preuss, ‘'Some Aspects of the Human Rights Pro- 
visions of the Charter and Their Execution in the United States,’’ this JOURNAL, Vol. 
46° (1952), pp. 289-296; and Manley O. Hudson, ‘‘ Charter Provisions on Human Rights 
in American Law,’’ ibid., Vol. 44 (1950), pp. 543-548. 

129 Frank Holman, ‘‘International Proposals Affecting So-Called Human Rights,” 
14 Law and Contemporary Problems 487 (Summer, 1949); Majority Report, p. 12; 
and Reply to Department of Justice, p. 527. 

180 George A. Finch, ‘‘The Treaty-Clause Amendment,’’ loc. cit., p. 470. A 

131 Report of Committee on Peace and Law, 75 American Bar Association Reports 
_ (1950), 313-320. These arguments have been convincingly answered _by Professor 
Preuss after a careful examination of treaty law in the United Kingdom, The Nether- 
ide Em TL -Saterland, Germany, Australia, and other countries. , Germany, Australia, and other countries. He eon- 
tends that the arguments of the proponents are based upon ‘‘(1) a superficial examina- 
tion of foreign practice, and, particularly, upon an exclusive reliance upon the formal 
texts of constitutional instruments; (2) a misunderstanding of the process by which 
treaties are given effect under foreign legal systems, and of the role played by the 
legislature in this process, especially in countries of parliamentary government; and 
(3) the influence of the dogmas of a dualistic and voluntaristic conception of inter- 
national law which logically involves, or very nearly approaches, a negation of the very 
notion of international legal obligation.’’?’ Lawrence Preuss, ‘‘On Amending the 
Treaty-Making Power: A Comparative Study of the Problem of Self-Executing 
Treaties,” 51 Michigan Law Review (1953) 1122. 
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tation is concerned.*? And, we are told, we are further at a disadvantage 
since “failure to legislate in such cases is not universally regarded as a 
breach of international bona fides.’’ 1* Furthermore, principles of inter- 
national law do not prevent revision of the Constitution, for ‘‘it is not a 

, requirement of international law that treaties be the law of the land or be 
enforc2able without action of the legislative power.’’ 134 . 
It is true that international law does not prevent us from setting up a 
cumbersome procedure for ratification of treaties; but neither does it permit 
us to suffer a ‘‘lack of parity’’ under the present system. The proponents 
have assumed that a state which has contracted an international obligation 
has a legal right to disregard that obligation by failure to enact imple- 

. Inentirg legislation essential to fulfillment. This, of course, is ‘‘utterly 
confusing the power of a state to violate its international obligations with 


„Q its international duty... .’’*° It ignores the principle enunciated by 


the Permanent Court of International Justice as ‘‘self-evident’’ that ‘‘a 
% lal State Fhich bas contracted valid international obligations is bound to make 
Lev ‘in its -egislation such modifications as may be necessary to ensure the ful- 
3 WIC fillmert of the obligations undertaken.” 15€ Just which countries lightly 
~ assume treaty obligations ‘‘without feeling legal obligation to do anything 
g» very specific and effective about it’’ are not mentioned. However, if the 
ond Unitec. States entered into a treaty only to find that the other party was 
not upholding its obligations, the former would have adequate remedies.**’ 

hd 9- And the United States could, of course, put an end to the treaty’s domestic, /” 

pa: effect - mn fect -n this country by an Act of” Ongress. 

If tie proponents of the amendment really wish to avoid putting the 
Unitec States in an unequal position with reference to other countries so 
far as the treaty-making power is concerned, they should heed the warning 
so emphatically voiced by Professor—Preuss, in the article already referred 
to, as follows: 


> 


Lb 


Tae Bricker and other proposed amendments would actually place the 
United States in a position of inequality in its dealings with other 
ecuntries. Far from raising the United States to a plane of “‘ parity’’ 
or ‘‘equality’’ with other nations, they would, in several vital spheres . 
of international action, reduce this country to a position of virtual 


132 Report of Committee on Peace and Law, 74 American Bar Association Reports 
(1949) 487-488. 133 75 ibid. (1950) 291. 

134 Finch, “The Treaty-Clause Amendment,’’ loc. cit., p. 468. 

135 Lawrence Preuss, ‘‘The Execution of Treaty Obligations through Internal Law- 
System of the United States and of Some Other Countries,’’ Proceedings, American So- 
ciety oi International Law, 1951, pp. 82, 97. 

136 Opinion Relative to the Exchange of—Greek_and Turkish Populations, Feb. 21, 
1925, F.C.I.J., Series B, No. 10, p. 20; cited ibid., p. 97. 

137 Wright, op. cit., pp. 256-262; Myres S. MeDougal and Richard Arens, che 
GenociGe Convention and the Constitution,’’ 3 Vanderbilt Law Review (1950) 687. 
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impotence. In no other country have such -constitutional absurdities 
as those envisaged in the current proposals been seriously considered.*** 


The ‘‘second look” provision is also proposed as a safeguard against the 
possibility of treaties being hurried through the Senate by a mere handful 
_ of Senators. The proponents cite the advice and consent given on January 
29, 1952, with only six Senators on the floor, to the protocol for the admis- 
sion of Greece and Turkey to the North Atlantic Treaty. But it cannot 
be seriously contended that a controversial treaty is likely to be approved 
by an extremely small number of Senators. Would there not be at least 


one opponent who could engineer a filibuster? Would the rest of the. 


Senate and the nation acquiesce in the face of'such a flagrant subterfuge? 


The NATO action so-often cited as an example of this danger was reap-- 


proved on February 7, 1952, by a vote of 73 to 2. If the danger is con-| 


sidered real, a mere change in the Senate rules to require a quorum for 
all treaty ratifications would achieve the same pur VTE 
~ There is no doubt that any treaty can be rendered non-self-executing 


in its domestic effect by a simple clause in the treaty to that effect, or by 
such reservation upon. approval by the Senate. r4 


ASSERTING CONGRESSIONAL CONTROL OVER AGREEMENTS NoT SUBMITTED 
TO THE SENATE AS TREATIES 


The increased number of executive agreements as compared with the 
number of treaties is interpreted as evidence of growing executive power 
at the expense of the Senate. The he doctrine of ne of “‘interchangeability’” of 


treaties and executive ER is B attacked as an evasion and corrupt: as an evasion and corruption 
of the constitutional t > structure. And these tendencies. are 


considered especially cane ae the Supreme Court has recently 
declared executive agreements to be on a parity with treaties as supreme 
law of the land, suggesting all the menacing potentialities already ad- 
vanced with respect to the domestic effect of treaties. 

Though the proponents often repeat and seem to assume that ‘‘ it is his- 
toriealiy demonstrable that exceutive agreements have been increasingly 
used in lieu of treaties largely as a matter of growing executive usurpa- 

b 


: ? 
tion, 





nowhere is an attempt made to bear that statement out by docu- 
mentation. The argument relies, instead, on summoning up certain well- 


188 Preuss, loc. cit. (supra, note 131), p. 1141. Emphasis supplied. 
139 Deutsch, ‘‘The Need for a Treaty Amendment,’’ loc. cit., p. 795; Committee on 
Pa ce and Law, 1952 Hearings, p. 486; and Holman, Erroneous Arguments, p. 32. 
enator Lehman, on July 18, 1953, proposed such a revision of the Senate rules. 
99 oa. Ree. 9385 (July 18, 1953), unbound. 
141 Memorandum of Parliamentarian of Senate, 98 Cong. Rec, 2602 (March 20, 


k 


1952); Arthur H., Dean, ‘‘The Bricker Amendment and Authority over Foreign Af- 


fairs,”? Foreign Affairs, Vol. 32 (1953), pp. 1, 15. 


46 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


known wartime agreements and on denouncing the so-called doctrine of 
‘‘mterchangeability’’ which ‘‘has recently prevailed in the State Depart- - 
rung, ment.” 142 In attacking the doctrine of ‘‘interchangeability’’ the pro- 
re ponents utterly fail to distinguish the different kinds of executive agree- 
a. ments and the authorizations under which they are made, preferring to 
ascribe to all agreements not ratified by the Senate the flavor of executive 
tyranny and ‘‘evasion’’ of the Constitution. 
Most executive agreements are made either ETE ET to statu- ») 
tory authority orzgubject to subsequent approval by both Houses of Con- 2) 
gress.‘ ere 18 another at) of agreement which is neither execu- 


tive agreement nor treaty, that isthe joint resolution by Congress which 3 
3 ohja sometimes takes the place of a treaty.44* Congressional control over agree- 
ro 


ments entered into independently of legislation is formidable, although not 


p y. 
absolute. For the Constitution vests in the/President the executive power, ee 
———— 


a a aa e 


Navy. But nonetheless, Congress has _‘‘large powers to determine the 
anes within which a President may be left to work out a foreign 


policy, #48 this through itsright of investigation and recommendation, 
zits control of the purse strings andyits ability to refuse implementing legis- 


lation for agreements concluded the President. Finally, the internal 
effect of any agreement can of course befvercome by a subsequent Act of 
Congress. | 


Executive agreements, with or without the participation of Congress, are 
no innovation of the ‘‘New Deal.” The Constitution explicitly recognizes 
the possibility of foreign agreements other than treaties and it was by no 
act of inadvertence. that the Founding Fathers made that distinction.2“° 
While there has been remarkably little litigation arising out of executive 
agreements, the Supreme Court has repeatedly recognized ‘‘the power to 
make such international agreements as do not constitute treaties in the con 

_ stitutional sense.” 17 From the time when the armistice ending the War 
142 Committee on Peace and Law, Report, Sept. 1, 1952, p. 14. 


143 Honoré Catudal, ‘‘ Executive Agreements: A Supplement to the Treaty-Making 
Procedure,’’ 10 George Washington Law Review (1942) 656-657. One spot check 


in 1951 indicated that about 85% of all agreements were of this type. Association 
oF iis Bor of the City of Now Vouk, Oommitiss on Federal Legislation and Committee 
on International Law, ‘‘Report on S.J. Res. 1,’? The Record of the Association of the 
Bar of the City of New York; Vol. 8, No. 4 (1953), p. 200, cited hereinafter as New 
York City Report on S.J. Res. 1. - 
144 For instance, the annexations of Texas in 1845 and of Hawaii in 1898, both 
v| being cases in which a treaty was defeated by the Senate, only to be deliberately re- 
laced by a Congressional joint resolution, 
re Corvin Eein: Aea and Powers, p. 224, 

146 Wallace McClure, International Executive Agreements (New York: Columbia 
University Press, 1941), p. 277; and David Levitan, ‘‘ Executive Agreements: A Study 
of the Executive in the Control of the Foreign Relations of the United States,’’ 35 
Illinois Law Review (1940) 365-371. oe 
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of the American Revolution was concluded by executive agreement ** 
down to the present, the executive agreement has been an integral part of 
- our Constitutional machinery. a ~ 
Does recent abuse of the Presidential prerogative warrant increased 
Congressional supervision, in the form prescribed? Numbers mean little 
from the standpoint of comparison, since one treaty may be vastly’more 
important, quantitatively and qualitatively, than a hundred or more Frank 


agreements regarding such matters as exchange of official publications,\ Zye em 
assignment of advisory. missions, determinon of Ciil aie routes and ame Dia 
sô on. As our concern with foreign affairs has increased, the number u 
on wm lof executive agreements has increased faster than the number of treaties; 
Naa vws-but this does not mean that they have been made ‘‘in lieu of treaties, ”? anal 
a ee ‘executive agreements in dealing with the minutiae of foreign 7 
on je 5 fairs dictates that their rate of increase would not ae exactly proportional 
iy to that of treaties. Present agitation is directed not so much at the number 
“han of executive agreements as to the discr etion now available to the Presi- Pi 
Wakes dent in determining what agreements shall be submitted to the Senate and da Sates he 
~” those which do not require that sanction. x , De gee 
It is confidently asserted by the proponents that the exact line of de- [iia Sen 
“Mareation between treaties and executive agreements, which “does not Shak + 
Ve seem to have been seriously questioned prior -to 1940,’’ 15? can be worked - 
out by the ‘‘flexible method of statutory definition,’’ once Congressional Ge a 
control over “all agreements is established by Constitutional Amendment. Test be 
| But the line of demarcation between what is properly a treaty and whats La shaha 
|| properly an executive agreement has never been ‘‘exact’’ and it is doubtful) ~~ 








that it ever will be. Congressional legislation mapping out the respec- g nae 

a R eee « . . 

tive areas 1s bound to be either too vague to bg useful or so cireumseribed 

as seriously tå | Presidential flexibility in meeting changing inter- 

national conditions. 

The question is tied up in the statement of Professor Corwin who, re- | 

74147 U. S. u. Curtiss-Wright Corp. (1936), 299 U. S. 304 at 318; Altman & Company 

v. U. S. (1912), 224 U. S. 583; U. S. v. Belmont, (1937), 301 U. S. 324; and U. 8. v. Ecce 
res Pink (1942), 315 U. S. 208. : E ER 


148 McClure, op. cit., p. 35. 

149 Bee, generally; Crandall, op. cit., pp. 102-140; McClure, op. cit., passim; Catudal, 
loc. cit., pp. 653-669; Levitan, loc. cit., pp. 371-392; Department of State Memorandum 
Relating to the Makin of International Agreements Other Than Treaties, 1953 Hear- 
na PES ESECSGL; Corwin, President? Olies and Powers, pp. 235-238, 413-415; and 
Willoughby (24 ed.), op. cit., Vol. II, pp. 537-547. 

150 Department of State Memorandum, ete., 1953 Hearings, p. 861. 

151 Majority Report, p. 27. 

"Z Arthur Sutherland, Jr, “‘Restricting the Treaty Power,’ 65 Harvard Law_Re- 
view (1952) 1324; and Association of the Bar of the City of New York, Committee 
on Federal Legislation and Committee on International Law, Report on 8. J. Res. 130, 
April 28, 1952, p. 37, cited hereinafter as New York City Report on 8. J. Res. 130. 
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ferring to the whole of the legislative-executive foreign relations apparatus, 


concludes that 





-y 

psi the Constitution, considered only for its affirmative grants of powers 
which are capable of- affecting the issue, is an invitation tọ struggle 
fcr the privilege of directing American foreign policy.™ 

E pot The question need not remain, however, a matter of conflict and antago- 

hm $ nism. Mutual. co-operation, consultation and collaboration offer a way 

Fess out.!t By their proposals, the proponents demonstrate disregard for co- 

T t operation as a solution and a strong desire tó resolve the ‘‘struggle’’ once 


advised that Congress already has the power, under the ‘‘necessary and 
proper’’ clause of the Constitution, to regulate all executive agreements. 
" Bat say the proponents, there are some who doubt the existence of this 
power. Hence, ‘‘it is appropriate for Congress and the several States to 
dispel this doubt by the.adoption of an appropriate amendment to the 
Constitution,’’1°5 which would be ‘‘merely a specific reassertion of the 

- “necessary and proper’ clause.” 5° The argument maintains that 


pee Congress now has the power to pass a statute regulating the power 


nowt t- and fcr all—and absolutely in favor of Congress. 
bey wre In an effort to minimize the magnitude of the projected change, we are 
z 


, of the President to make executive agreements, defining the appropri- 
oF te_areas thereof and subjecting them to reasonable limitations and 
PR presériptions,. 

f Ke “Tf tais is a valid argument, one can only wonder (1) why its utility has 
'. escaped the attention of Congress all these years and, (2) what is to be 


gained by codifying it by inserting the proposed clause in the Constitu- 
siete tion? But there is.a distinct contrast in the spirit of the “‘necessary and 


vat proper” clause, which emphasizes co-o tion in ‘‘earrying into execu- 
bY t 


ion’? the foregoing powers, and the policeman’s approach of ‘‘regula- 
| tion.’ (254 
r 


nom the. The amendment would obviously constitute more than a ‘‘re- 
EA assertion of the ‘necessary and proper’ clause’’ and it would he a standing 
ke uz, lfavitazion for Congressional veto of executive actions in the foreign affairs 
suited eld. Any assurances that Congressional control would - beola restricted. 

nature are Cissolved by the careful elaboration of the scope included by 


the proponents under the term, ‘‘executive and other 2 as in- 


153 Corwin, President: Office and Powers, p. 200. . tj: Aag he 

154 Adrian §, Fisher, ‘‘ Executive Powers in Foreign Relations,’’ Proceedings, American 
. Society of International Law, 1951, p. 9. 

155Ccmmittee on Peace and Law, Report, Sept. 1, 1952, p. 18; and Majority Report, 
p. 25. 
j 156 Statemens of Frank Holman, 1953 Hearings, p. 1226; and statement of Alfred 
Schweppe, ibid, p. 1231. 

157 Joid,, pp. 66, 1230; statement of George A. Finch, ibid., p. 1172, _and Alfred 

Schweppe, 1952 Hearings, p. 44. 
© Majority Report, ‘‘ Minority Views,’’ p, 48. 
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t 


eluding ‘‘ every agreement derstanding, formal and informal, made x Se 


-< 


Nta 
As in the case of the treaty restrictions, one anticipated advantage KW = 
stressed by the proponents is that the world will be ‘‘put on notice” as to aate. uw 


our Constitutional agreement-making procedure. It is intended 


to give publie notice that the President of the United States does not ona 
have uncontrolled power permanently to bind the Nation in matters. of 
of vital national importance.?® 





j 


What is actually proposed here is a notification to the world that the word 
of the President is not to be trusted on matters above the level of pro- 
cedural arrangements, and perhaps not even on that! Foreign nations 


2 h are presumed to know, and if they do not, are entitled to demand 
PuinL proof of the constitutional competence of all organs or agents assuming 
Bho) tq make agreements for the United States, before exchanging ratifi- 
< Hpi cations. 1°! | : 

Ch But under the proposed amendment it would be extremely difficult for 

ka foreign nation to determine just where the “constitutional competence as 
ase. ġo make agreements lay and to know at what level of negotiation the 
mt President’s authority to enter into agreements terminated. In the presence 


of such an obscure constitutional requirement, foreign nations would be 
justified in holding the United States bound to commitments the President 
might make, unless the agreement in question was abviously ‘‘of sufficient a 


permanence and importance to constitute a. treaty.’ 2 Foreign states 

mnt Yoly 1GRGRY “a the Word Of the President as to bissompelmas to Jii 

make agreements," and repudiation by Congress of agreements made by pa 
» him would constitute international wrongs, despite any constitutional eral 
provision for Congressional ‘‘regulation’’ of executive agreements.ts+ IYA Ses 
7 Other nations would enter into agreements with our President and hold’ 43> fo- 
4 Nelo - the United States responsible despite subsequent Congressional ‘‘regula- fis 
oT. tion,” or they would refuse altogether to deal with him in -the absence of Ase 


aie tt clear-cut authority from Congress, preferring to have all agreements rati- 
ues fied by the Senate. Hither course would be disastrous.’ 


- af adka Majority Report, p. 24. l 
EZA 60 Statement of George A. Finch, 1953 Hearings, p. 1171. 


, 


La 


RDA 


v 161 Wright, op. cit, p. 41, and Crandall, op. cit., p. 2. — 
"162 Wright, op. cit, pp. 54-55, - 163 Ibid., p: 38. 
a a 164 Levitan, loc. cit., pp. 392-394; and Myres S. McDougal and Asher Lans, ‘‘ Treaties 
jana and Congressional-Executive or Presidential Agreements: Interchangeable Instruments 
of National Policy,’’ 54 Yale Law Journal (1945) 319-331. . l 
185 The inconveniences and dangers which would ensue should -the proposed amend- 
ment be adopted were emphasized in the Memorandum of the Parliamentarian of the ` 
Senate apropos of the reservation proposed by Senator Jenner to a clause of the United 
‘States-Japan Security Treaty of September 8, 1951. Commenting on this reservation, 


alee aprann 

-e TaJ Fory näha 
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ELAT 5 (and udiala Ce 5 

a} The insistence that, as a ‘‘necessary corollary’ of the treaty restric- 
£ \- tions,™® executive agréements ‘‘shall be subject to the limitations imposed 
eer on treaties by this article” stems directly from the recent decision of the 
d y Supreme Court on the Litvinov Assignment, by which executive agreements 
ayi were elevated to the status of treaties in overriding State law and invading 
ene ithe domain of the States’ reserved powers.**? The limitation as to sub- 
aug  ject-matter is thought doubly important in the case of executive agreements 


ah, % -Asybecause the Founding Fathers would have been shocked at the suggestion 
A 


that “the Federal-State relationship was alterable at the will of a single 
individual,” "°° 


Alarm over this decision has not been restricted to the present agitation. 
But, vhatever interpretation is given it, the Litvinov Assignment decision 
Ta cannct be regarded as a precedent whereby _untramme d_executive au- 
D “r. oar oar aae lew. fon aae a = z A í i 
ae (a thority overrode State law, for Congress had given its prior approval in 


the ferm of a joint résolution authorizing appointment of a commission 





oo to determine claims of American nationals against the Soviet Government 
ook in anticipation of such claims being satisfied out of the proceeds of the- 
per assigrment.1® Finally, it is worthy of note that in this case the Court said 


+ Caan nothing about the ability of an executive agreement to invalidate previous 
nye : (W, Congressional legislation, something which a treaty has always been able to 
do,*7° $ 


T The paucity of litigation on this subject indicates the rarity with which 


s 2 dchiwansupported executive agreements affect domestic law, and no claim is 
S yau made. even by the present alarmists, that the precedent of the Pink case, - 


===- ' if there be one, has been seized upon by the Executive to gather domestic 


magans, Which was voted down 45-22, and would have required ratification by the Senate of 
ihren IS admin-strative agreements under Art. III of the treaty, relating to the right to dispose 
? rudi of the Armed Forces of the United States, it was remarked that the reservation would . 
S's vo&b)destroy the ‘‘flexibility which would be impossible if formal treaties are used in each 
We Guasnf case. Also, it should be kept in mind that if our Government treats the administrative 
as agreements as formal treaties, Japan will of necessity have to do the same thing. . 
. Under these circumstances, our position in Japan‘ would be frozen subject to the action ` 
nd - of the Japanese Diet and our own Senate. It would be difficult, in some cases impos- 
sible, z0 obtain such action quickly; and in the case of the Japanese Diet it might be 
impossible to obtain it at all.” “Cong Bec, Vol. 98, Pt. 2, p. 2603 (Marok 20, 1962). 
166 Committee on Peace and Law, Report, Sept. 1, 1952, p. 14, and Majority Report, 
pp. 27-28. i i i i 
167 U, S. v. Belmont (1937), 301 U. 8. 324, and U. 8. v. Pink (1942), 315 U. S. 203. 
Cited in Committee on Peace and Law, Report, Sept. I, 1958, p. 14, and statement of 
Alfret Schweppe, 1953 Hearings, pp. 1229-1230. This decision is thought to have 
expended the executive-agreement-making power in the same way that Missouri v. 
vA Hollard ... expanded the treaty-making power.’’ Majority Report, p. 31. 
68 4 bid. o’ 
, 169 “oint Resolution of Aug. 4, 1939, 53 U. S. Stat. 1199., Arthur H. Dean, loc. cit., 
a p. 16. - 
170 Chinese Exclusion Case (1889), 120 U. 8. 581; Head Money Cases (1884), 112 
U. S. 580. i 
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power at the expense of the Congress and the reserved powers of the States. presrds 
Such an event does not'seem imminent and, were some future President “9 Exe 
to go on a ‘‘power rampage’’ by this means, and were the Supreme Court V4rerr 
to sit on its hands, we would have reached the point where it would be tt 


appropriate to use the safeguard the Founding Fathers provided spe- “vos 
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cifically for such an event, namely, that of impeachment. Te A 
; ua We È 
Ba tane VL 


: THE AMENDMENT PROPOSALS AS A REACTION To THE SUPPOSED ‘‘NEW = 
| | Concept” or tHE Human Rieuts Treaties Pare 


The projected human rights treaties of the United Nations, especially @~4re., 
the Genocide Convention and the draff Covenant on Human Rights, are at- 
- tacked'on the ground that they concern the relationship between a govern- 
ment and its own citizens and thus deviate from the ‘‘traditional treaty 
field’ ’—the ‘‘relationship of a government with another government or with Fo 
the nationals of another government.’’ 17 They are thought to be ‘‘unique’’ Ia Dew 
\) In making domestic or ‘‘treaty’’ law for American citizens which involves penie 
a ‘new concept” of treaty-making dealing with. matters not a ‘‘proper Pow 
subject of negotiation.” Much effort has been devoted to emphasizing the kialj fe 
manner in which the human rights treaties might take advantage of the i 
2) “‘loophole’’ to deny indivi ights guaranteed itution. 
Finally, an attempt is made to demonstrate that they would pàve the way 
3) for an accretion of Federal power at the expense of the States. 3, 
- If there is no loophole” in the Constitution and if the Supreme Court alae 
- ean be expected to exercise its jurisdiction to protect it from transgression 
by treaty, no good purpose would be served by discussing here the alarmist 
fears that Constitutional guarantees might be overturned through the 
operation of the human yights treaties. Such fears, if persisted in, should 
nevertheless be dissipated by a consideration of the derogation clanse found 
in the draft Covenant_i which specifies that there shall be no restric- 
‘tion upon rights already existing ‘‘on the pretext that-the-present-Covenant 
we does not recognize such rights or that it recognizes them to a lesser ex-, 
tenb te a o 


y 
i, 


i! 


fener 
The proponents accept the thesis that ‘‘the treaty-making power extends eee 
to all proper subjects of negotiation between our government and foreign EVIE 
nations.” 1° To establish the proper scope thereof, much reliance is placed SẸanð 
on the attitude Charles Evans Hughes expressed in 1929: Grete 
171 Committee on Peace and Law, Report, Feb. 1, 1952, pp. 5-6.1 ee 


172 United Nations, Economie and Social Council, Official Records: Fourteenth Ses- 
‘sion, Commission on Human Rights, Report of Eighth Session York: United 
Nations, 1952), p. 47. With respect to the Genocide Convention, see McDougal and 
Arens, loc. cit.; William Jones, ‘‘The Genddiae-Convention mma iis elation o the 
United States,’’ 25 Southern California- Law Review (1952) 429-440, 


178 Committee on Peace and Law, Report, Feb. 1, 1952, p. 5. 
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... if we attempted to use the treaty-making power to deal with 
matters which did not pertain to our external relations but to control 
matters which normally and appropriately were within the local 
“arisdictions Of the States, then I again say there might be ground 


tor implying a limitation upon the treaty-making power that it is 


-intended for the purpose of having treaties made relating to foreign 
effairs and not to make laws for the people of the United States in 
their internal con s through the exercise of the asserted treaty- 
making power.” 


: But zhe implied limitation voiced by Mr. Hughes is being violated, it is | 
j P remotelt, Jecause 
e 2). cage a 


‘Sa At- treaties are today being proposed which impose criminal and civil 
E - abilities directly on individual citizens, which affect their rights, and 
pars impose duties on individual citizens, all of which were heretofore 
ec) reserved for State legislation.?*® 

— 


afpehug And the proponents cite time and again the following “‘official’’ statement 
Iech ane of the State Department as evidence of a ‘‘ position contrary to the implied . 
Uhain lie limitation suggested by the late Chief Justice’’:*"* ““ There is no longer any 
“veal difference between ‘domestic’ and ‘foreign’ affairs.’’177 Hence, 
‘Tie Slate Department has taken the postion that our domestic affairs are 

now 2 proper subject of international negotiation.’’ 118 

The opinion of Chief Justice Hughes only reiterates what has been noted ye 

here—that treaties must.deal with matters of concern to the international 
‘posit.on of the United States. The amazing practice of the proponents of. 
citing in each argument without fail, as conclusive proof that a radically 
“nev concept” of treaty-making has recently: prevailed in the State De- 
partment, the above statement that ‘‘there is no longer any real difference 
betw2en ‘domestic’ and ‘foreign’ affairs’? must be commented upon. Even 
had she statement been offered by the State Department as a policy de- 
h - Leqision that the line Cividing the subjects of external concern ose 


i oe of demestic concern is indistinct and not absolute, there would be little 
rh 





cause for alarm. For there can be no absolute definition of the two cate- 
gories in the light of changing historical cireumstances: 


Line Jera k 

‘6 B -n mary instances, if not in most, there is a concurrence of interest 
” =< which has both domestie and foreign application. Local matters can, 
as in the Holland case they did, become as Hughes suggests ‘‘so related 


Ww 174 Proceedings, American Society of International Law, 1929, p. 196; cited in Reply 
to Deant GF Vusllce, pp. 585-500; Majority Boret. P. 4, Eberhard Deutsch, 
1953 Hearings, p. 121; Frank Holman, 1952 Hearings, p. 158. ; 
175 Majority Report, p. 14. i 
176 Statement of Frank Ober, 1952 Hearings, p. 130. i l 
177 Dpening sentence of State Dept. Publication 8972, Foreign Affairs Policy Series 
VAs, releasec. September, 1950; cited in Committee on Peace and Law, Report, Feb. 1, 
_ 1952, p. 5: Reply to Department of Justice, pp. 522-523; Eberhard Deutsch, 1953 
Hearings, p. 121; Frank Holman, ibid., p. 147; and elsewhere in the arguments of the 
Committee on Peace and Law. 178 Holman, Erroneous Arguments, p. 26. 
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to international an international regulation could not 
appropriately succeed without embracing the local affairs as well.’’ 17° 


But the above-cited sentence from a State Department pamphlet designed 


for lay circulation to explain current foreign policy programs has been torn 
Inexcusably from context and assigned the unwarranted meaning described 
above. Actually, the pamphlet was designed to show that the domestic 
activity of the nation has an effect on our foreign policy, emphasizing the 
manner in which public opinion can influence foreign policy through com- 


a 


munications and the like. It had absolutely. no implications for official `‘ 


policy as to what constitutes a “‘proper subject of negotiation.’’ 
The asssertion that there is something “‘new’’ or ‘‘revolutionary’’ about 
trebticd whieh deal with the-telation of the state to its own citizens is not 
Gg supported by historical fact. ‘Instances are’ numerous in which states 
have assumed obligations with respect to the treatment of their own na- 
~ |} tionals.’ > £89) There is ‘‘an imposing array of agreements for repressing 
slavery and the slave trade, for promoting. humane conditions of labor, for 


preventing white-slavery, for policing opium trade .. . for safeguarding 
health, and so on.” JEA 


The important point is not ‘whether a proposed agreement interferes 
in the relations between a state, and its citizens, but whether the ob- 
jectives of the parties, considering the whole context in which they 

: find themselves; require such’ interference. IE it is ecessary_ta_the 
wo adequate protegtibn of human rights and to secur ty to require states 
O assume obligations with respect to their own citizens, such action 


SAR is no less rational and no mor ae to international Jaw mak tig 
——ee 


cs t> . <2 Proposed inspection system for atonjic energy.” 









The fact that no fine distinction can be made between external and do- 
mestic Conteng is not novel, for James Madison himself saw that treaties 
ight require ‘‘internal regulations.” #8? Indeed, the 


ee, 
W m , supremacy clause Po! 
would be meaningless unless it were expected that treaties should have’ 


some effect on citizens of this country. 
A strong case has been made by leading authorities that the observance 
of human rights is an international concern and that disregard of human 


rights is a strong causal factor of war2** No elabokation of their argu- 


Z 

79 Myres S. McDougal and Gertrude O. Leighton, ‘‘The Rights of Man in the World 

Community: Constitutional Illusions Versus Rational Action,’’ 14 Law and Contem- 
po Problems (Summer 1949) 518. 


GedUamegie Endowment for International Peace, ‘The International Law of the 
Future,’’ International Conciliation, No. 399 (April 1944), p. 293. 


182 Thid. 183 Bllio 
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“isi MeDougal and Leighton, loc. cit, p. D12. z ; Ir 
471. 


184 Hersch Laute acht International Law and Human Rights (New York: Praeger, 
Ine., 1950), passim; tt National Courts and Human Rights—The Fujii Casé; 


this J OURNAL, Vol. 45 (1951), p. 62; Philip C up, A Modern Law of Nations (New 
ork: Ma an, 1948), pp. 87 #.; MeDougal and Leighton, loc. cit.; MeDougal and 


Arens, loc. cit., pp. 687—688. = 
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ments is needed here. It is sufficient to note the failure of the alarmists 

to demonstrate anything ‘‘revolutionary’’ about treaties which affect the 

relationship of a government to its own citizens. The question whethe 
aws humar rights are a proper subject of negotiation is essentially a 
eet decision not to be decided on that false criterion. 
uah dY} The United Nations Charter, the Genocide Co Convention and the draft Cove- 
o nant cn Human Rights are alli berated as contributing to the augmenta- 
tion of Federal power. Since Article V of the Genocide Convention obli- 
gates the signatory governments to enact the necessary domestic legislation 
` to carry out the convention and to provide | for the punishment of the 
~ wei) crime of genocide, it is’ thought this would result in ‘‘creation of a new 
-yout category of federal crimes.” 18° “The Committee on Peace and Law has 


: ey stated that the convention would ‘impose a great new body of treaty law”? 


1At constituting a “tremendous change” in the Federal-State relationship, for 





23 


ne fe) the States would be deprived of ‘‘a great field of criminal jurisprudence.’ GC Ww 





$ Do But genocide is not now a domestic crime and neither has it enjoyed a 
‘‘oreaz field’’ of practice in the United States. The only logical implica- 
tion to be drawn from these fears is the unlikely proposition that so many 
cases of. genocide are due to occur in the United States that the Federal 
courts will be taking substantial business from the State courts. 

Paradoxieally, in their efforts to demonstrate the imminent danger of 
‘‘treaty law’’ the alarmists have become the outstanding spokesmen of an 
interpretation of the United Nations Charter which deċlares that Congress 
already has the power, under the ‘‘necessary and proper’’ clause, to enact 
domestic legislation on any subject falling under the classification of social, 
economie, cultural, civil and political rights." But, if this is a valid 
argument, the absolute failure of Congress to utilize or even to consider 
this new-found power only argues its reliability as a guardian of States’ 
‘rights and the deficiencies of the alarmists’ logic. 

/The greatest concern for States’ rights is aroused by the draft Covenant 

Qed on Human Rights which, if adopted, would obligate the United States to 

EA enact domestic legislation for the(furtheranceof the rights set forth therein. 

eer Ae is declared: ‘‘the entire field of civil or human rights is taken from the 
ae ne a ent int Gonet All state constitutions and state laws are 


ah nijaka 185 Kenneth S. Carlston, ‘‘The Genocide Convention: A Problem for the American 
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weta 


hahar oad Lawyer,’’ 36 American Bar Association Journal (1950) 208; and George A. Finch, Va 


UG ‘(The Genocide Convention,’’ this JOURNAL, Vol, 43 (1949), p. 735. 


186 Report of Committee on Peace and Law, 74 American Bar Association Reports 
‘ (1949) 330; Finch, ‘‘The Genocide Convention,’’ loc, cit., p. 735; and Committee on 


Peace and Law, U. S. Senate, Committee on Foreign Relations, Hearings Before a 
Subcommittee on the International Convention on the Prevention and Punishment of 


the Crime of Genocide, 81st Cong., 2d Sess. (Washington! Government Printing Office, 


1950), p. 220. 
187 Deutsch, ‘The Need for a Treaty Amendment,’? loé: cit., p. 796. 
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gis e es aR the treaty.” 188 Even if 
civil rights ‘‘are protected against invasion by the States uncer the Four- 

teenth Amendment,’’ it is asserted, the fact remains that entering into 
D the treaty would ‘‘lay a broad base for direct plenary Federal legislation 


eoncernin ose rights, . . .’” 789 l 


~ The question whether the Covenant, a treaty which after six years has He bray l 

not left the drafting stage and apparently seems destined for a slow. death, ee 

would upon ratification yield an expansion of Federal power obviously funn. 

has no relevance to the question of Constitutional amendment. For, if it ie ne 

were considered to be dangerous to the balance of power, the treaty would roe aah 

| surely fT sve Senate soruljay. However, even this irrelevant eon bass Yaa ed 

awa tention can be effectively refuted. Professor Chafee has demonstrated-that Orbe Me C 

munder the Fourteenth jai a civil rights legislation_is already ee hah 

{wit per ore Peter dovrsmant Tore ae some Y : mas 

by the draft Covenant beyond this area, but his exhaustive survey of the i / 

individual provisions demonstrates that “‘the domestic powers of Congress 15 go 

over Human Rights are narrower than the Covenant with respect to only Vo Slakss | 

a few of its articles.’”° e fact is that Congress. has not remotely ap- matio « 

proached full use of its available powers in this field and that not one real atm lore 
civil rights law has been passed by Congress since 1877. ‘‘How absurd, 


then, to expect a flood of federal legislation to be unloosed b the Cove- 7 ~; 
nant,’ t891 Professor Chafee concludes: E et 
The real cause of anxiety about the Covenant relates to the expan- “wh a 

gion deral legislation under existing powers of Congress rather ¥ ; 


than to the increase of those powers. Some of the hostile critics niay bem 
be afraid that ratification of the Covenant might start Congress think- S, 





ing more about human rights. Perhaps this world-wide treaty would = 
apa A todo ade of constitutional civil rights legislation, 
and remove doubts in the minds of some Senators and Representatives 

about the validity of certain measures alreddy under consideration, ; 
such as a federal statute against lynching. , <~ : 


Of the treaties included under the so-called ‘‘new concept,’’ only one, 
the Genocide Convention, has even been submitted to the Senate for advice 
and consent to ratification, and it has been held up in committee for three 
years. The other treaties have either met insurmountable obstacles in- 
the drafting process or have not been approved by the United Nations 
General Assembly for submission to the Member States for ratification. 
The human rights treaties have revealed no new ‘‘loophole’’ in the Consti- 
tution and, even if they were not in the interest of the United States, this 
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188 Report of Committee on Peace and Law, 74 American Bar Association Reports 
(1949) 323. 3 

189 Reply to Department of Justice, p. 533. 

190 Zechariah Chafee, ‘‘ Federal and State Powers Under the UN Covenant on Human 
Rights,’ Wisconsin Law Review (May, 1951), p. 411. 

181 Ibid., p. 643. 192 Ibid., p. 412, 
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woulc be small cause for the drastic revision of the foreign affairs apparatus 
now  Droposed. 


The following comment of Mr. Justice Story might well have been written 
in direet answer to the present attempts to prescribe exact limitations and 


to fix inflexible and absolute safeguards against abuse of the treaty-making 
power : 


anneal 


A power, given i eral terms, is not to be restricted to particular 
oe merely because it may be susceptible of abuse; and, if-abused, 
may lead to mischievous consequences, This argument is often used 
ia public debate; and in its common aspect addressed itself so much 
to popular fears and prejudices, that it insensibly acquj res a weight 
in the public mind, to which it is nowise entitled... (if the whole 
səciety is not to be revolutionized at every critical period, and re 
modelled in every generation, there must be left to those, who ad 
minister the government, a very large mass of discretio powers 
capable of greater or le actual expansion accordine to cireumsta ces 
and sufficiently flexible not to involve the nation in utter destructio 

zom the rigid limitations im osed_upon it by an improvident jealousy. 

y mower, however limited, as well as broad, is in its own nature 
sisceptible of abuse. No constitution can provide perfect guards 
against it. Confidence must be reposed somewhere; and in free gov- 
ecnments, the ordinary securities against abuse are found in the re- 
sponsibility of rulers to the people, and in the just exercise of their 


ective frang in the sovereign power of change 
belonging to them, in cases requiring extraordinary remedies.73 


193 Joseph Story, Commentaries on the Constitution of the United States, Vol. I, sec. 
425 (Eoston: Little, Brown and Co., 1858, 3d ed.), pp. 301-302. 








THE NEED TO RESTRAIN THE TREATY-MAKING 
POWER OF THE UNITED STATES WITHIN 
CONSTITUTIONAL LIMITS 


By GEORGE A. FINCH 
H onorary Editor-in-Chief 


‘Member of the Committee on Peace and Law Through United Nations 
of the American Bar Association * 


“The treaty-making power is an extraordinary power liable to abuse. 
Treaties make international law and also they make domestic law. Under Das, ee 
our Constitution treaties become the supreme law of the land. They are Trapa 
indeed more supreme than ordinary laws, for congressional laws are invalid 1) hes fs 
if they do not conform to the Constitution, whereas treaty law can over- 
ride the Constitution. Treaties, for example, can take powers away from 2) Gres | 
the Congress and give them to the President; they can take powers from “fw— 
the States and give them to the Federal Government or to some interna- %3 vr- 
tional body, and they can cut across the rights given the people by their am Jug 
constitutional Bill of Rights.” bovis. 

That statement was made by Mr. John Foster Dulles, speaking as a 3) Cut a 
private citizen, four days after President Truman issued his Executive > *<< 
Order on April 8, 1952, directing the seizure of the steel mills. The Presi- jepo 
dent justified the seizure. of that private property, among other reasons, Æ 
“to fulfill our responsibilities in the. efforts being made throughout the mu. 7 
United Nations and otherwise to bring about a lasting peace,” and because Ou tho 
‘‘ American fighting men and fighting men of other nations of the United, hanhan 
Nations are now engaged in deadly combat with the forces of aggression JOs 
in Korea, and forces of the United States are stationed elsewhere overseas 





* The author is President of the Inter-American Academy of Comparative and Inter- 
national Law, Havana, Cuba; a member of the Curatorium of the Academy of Interna- 
tional Law at The Hague, and an associate member of the Institut de Droit Inter- 
national. He is Chairman of the Committee on International Law of the Bar 
Association of the District of Columbia, and Professor of International Law at the 
Georgetown University School of Foreign Service. He was attached to the American 
Commission to Negotiate Peace at Paris in 1919 as an Assistant Legal Adviser. He 
served in the offices of the Solicitor and Counselor of the Department of State from 
1906 to 1911, and in 1909 went to Liberia as Secretary of the United States Commission 
to investigate the affairs of that African republic. He has been a delegate to several 
Pan American Conferences, and has visited China, Japan, Korea, and Manchuria. 

1 Address before Regional Meeting of the American Bar Association, Louisville, Ky,, 
April 127 1085, veprinted in Hearings before Subcommittee of the Senate Judiiary-Com. 
iniftes on S. J. Res.l, pp. 862-864, 
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for the purpose of participating in the defense of the Atlantic Community 
y2sainst aggression.’’? In other words, President Truman claimed this 
‘implied executive power as flowing from the United Nations Charter, the 
| NATO Treaty, and the war power. The Supreme Court of the United 


States in a divided opinion on June 2, 1952, held, six to three, that the 


seizure was unconstituti uthority_of Jaw.. A change of 
yer oc ag URE RT a ON have reversed the Court’s 
aapi 9- decision. 
pepi ~ The late Chief Justice and two Associate Justices upheld the President’s 
ua “i H ction in a minority opinion. They observed that ‘‘Those who suggest that 
ww (awothis is a case involving extraordinary powers should be mindful that these 
w? are extraordinary times.” The Civil War was the most extraordinary pe- 
inf riod the United States has experienced, yet when Federal military authori- 
porno ag urdertook to suspend Constitutional rights outside the theater of actual 
= prea, aa oe ee eg EE 
-~ot @ hostilities, the Supreme Court denied such power in no uncertain language: | 


Weta 
: obs eemàhke lhe Constitution of the United States is a law for rulers and people, 


= e equally in war and in peace, and covers with the shield of its protec- 
9 oP ne tion all classes of men, at all times, and under all circumstances. No 


` doctrine, involving more pernicious consequences, was ever invented 
7 by the wit of man than that any of its provisions can be suspended. | 
wA a during any of the great exigéiicies OF government. Such a doctrine 
2 Confer lads directly to anarchy or déspotism.* Rak 
; The power of governments to derogate from rights of the citizen, which REA 
akp in the United States are considered fundamental, is a typical characteristic 
md} of United Nations treaties. For five years-representatives of the United 
) TE States participated in the drafting of treaties on freedom of information 


i d of the press providing that those freedoms might be suspended, noti Fea 
> aren oonly in time of war, but in emergencies, and whenever the national security|| n< t 
am wounight be considered to be in danger by the government in office. They"... 
: also would permit censorship of the press in time of peace under certain re», 
ages conditions. The Committee on Peace and Law Through United Nations patie 
oe - of the American Bar Association persistently condemned those drafts as fus 
ew ua being out of harmony with American concepts. The first article of the — 
&- Teak Bill of Rights of the United States Constitution states clearly and simply 
that ‘‘Congress shall make no law .. . abridging the freedom of speech, 
or of the press.” Finally on October 24, 1952, the United States delegate 
` to the General Assembly of the United Nations summed up the history of 
those efforts as follows: | 


It has been shown that the writing of treaties on freedom of informa- 
tion is not the way to promote freedom of information, at least at this 


216 Fed. Reg. 3503; also appended to the Supreme Court’s opinion, 343 U. S. 579 


at 589. 
3 Youngstown-Sheet-&~Tubie~Co--et-al-v.-Sawyer,_343 U._8._579. ee 
4 Ex parte Milligan (1866), 4 Wallace 2, 120~121. 
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time. . +. We cannot tell where they will take us, except that it ap- 
pears certain that if we continue our present course we- will skirt 
perilously close to rocks and shoals dangerous to liberty." 


President Truman’s argument in support of his action in seizing the 
steel mills was answered by Mr. Justice Jackson in his majority concurring 
opinion of the Supreme Court. He wrote: | 


I cannot foresee all that might entail if the court should endorse 
this argument. Nothing in our Constitution is plainer than that 
is -- declaration of war is entrusted only to Congress. Of course a state 


os of war may infact oxist-withouta forwial declaration. But no doc- 
a Ca trine that the Court could promulgate could seem to be more sinister 


w and alarming than that a President whose conduct of foreign affairs 
AY. ts so largely uncontrolled, and often even unknown, can vastly enlarge 
his mastery over the internal affairs of the country by his own com- 


v oe mitment of the nation’s armed forces to some foreign venture.. (P. 
4 w * i 


% oot In his Louisville speech, Mr. Dulles stated that: ‘‘There is room for 

honest difference of opinion as to whether our Constitution needs to be Audits o 
amended as proposed or whether the President and the Senate should Pivots e 
retain their present powers for possible emergency use.” Since he became veonzcte 
Secretary of State he has taken the leadership in opposing any Constitu- Neca ses 
tional Amendment to safeguard against the liability to abuse of the treaty- po eZ 
making power.® His position now is that such an amendment would be wk 
dangerous and unnecessary, and, moreover, the Administration for the traa 
time being in power will not countenance any of the abusive practices the Aar 
against which he had previously given warning. Secretary Dulles’ official wrie 
policy statement is printed textually at the close of this article. 

Senate Joint Resolution No. 1, known as the Brickers Amendment, was 
reported favorably to the Senate on June IÐ, 5S By aie Committee on 
the Judiciary by a vote of nine to four.’ ‘This report was the culmination ; 
of exhaustive hearings and consideration in both the 82nd and 83rd 
Congresses ê upon previous versions of the proposed amendment introduced 
by Senator Bricker and proposals drafted by the Committee on Peace and 
Law of the American Bar Association and overwhelmingly approved by 
the House of Delegates of that Association in. several successive meetings.® 

5 Department of State Bulletin, Vol. 27, No. 699 (Nov. 17, 1952), pp. 789-792. 

6 Hearings on S. J. Res.i, ibid., pp. 862-900. 

7 Senate Report No. 412, 88d Cong. Ist sess. The report also contains the minority 
views. The Chairman did not join in either the majority or minority report, but filed 
individual views. Another Senator who was absent from the country would have signed 
the majority report had he been here, 

8 Hearings on 8.J. Res.130, May 21 to June 9, 1952, and on S.J. Res.1 and S.J. Res.43, 
Feb. 19 to April 11, 1953. 

® April 26 and Sept. 18, 1952, and Aug. 27, 1953. The American Bar Association 
has a membership of over 50,000. Its controlling body is the House of Delegates rep- 
resentative of the -profession throughout the United States. Its action reaffirming the 
principles of the Bricker Amendment on Aug. 27, 1953, was most significant. On the 


I 
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THE TREATY-MAKING POWER OF THE UNITED STATES 


St The treaty-making power is vested in the President in the following — 
terns: ‘‘He shall have power, by and with the advice and consent of the 
Senete, to make treaties, provided two thirds of the Senators present 
rok goer conear.” (Article II, Section 1, par. 9.) This manner of(making 9 treaties 
pea 9 woull not be affected in any way by the adoption of the Bricker Amend- 
ment. When so adopted treaties would, after the incorporation of the 
Briczer Amendment as now, become national contracts of the Government 
of the United States. It is accordingly not true, as opponents of the 
amendment contend, that the adoption of the amendment would prevent 
the Jnited States Government from making treaties without the consent 
of tke States of the Union. That possibility was rejected when the Con- 
stitusion was framed and the Bricker Amendment is not intended to revive 
it. 
In addition to the Constitutional provision above quoted, there is in the : 
yA freanany Constitution what is known as the ‘‘treaty supremacy clause’’ which reads: 


° This Constitution, and the laws of the United States which shall be 
made in pursuance thereof; and all treaties made, or which shall = 
made, under the authority of the United States, tes, ‘shal 
-aw of the land; and the judges in every State shall be bound “eis 
anything in the Constitution or laws of any State to the contrary 

Peper en hup aotwithstanding. (Article VI, par. 2.) 


© hens It is the latter half of this paragraph that makes American treaty-making 
power an ‘‘extraordinary” one liable to abuse. Under this power, if a 

treaty is self-executing it becomes the law of the land superior to State 

laws and constitutions without any legislative act. In case of doubt 
whether a treaty is or is not self-executing the doubt must ultimately be 
resolved by a judicial ascertainment of the intention of the contracting 

.partte.” ©. 

Whether a treaty be self-executing or not, under this power, the subject- 

matter of the treaty becomes one of Federal and not of State power and 


>= 





preceding afternoon the Secretary of State in an address before the Assembly of the 
ssociation reiterated his strong opposition to the amendment (D ept. of t..of State Bulletin, 
J Yeh 38, os enh 85 pp LO) On the morning of the “27th, members 
of ths House in sympathy with his views moved that the Association amend its: stand 
so as to oppose the amendment. After a vigorous debate lasting over two hours, 
the motion was rejected by a vote of 117 to.33. (American Bar Association Journal, 
Oct. 1953, p. 876.) At the Diamond Jubilee Banquet of the Association held the 
` eveniag of the same day, the highest honor within the gift of the Association, its 
annuzl medal, was awarded to Frank E. Holman, a former President, for his ‘ ‘ out- 
stand ng contribution to uphold and defend the Constitution of the United States’? by 
his advocacy and support of a Constitutional Amendment ‘‘to prevent treaties and 
other international agreements from attaining ascendancy over our domestic law.’? 
(Ibid, Nov. 1953, p. 976.) 
10 Poster v. Neilson (1829), 2 Peters 253; U. S. v. Percheman (1833), 7 Peters 51. 
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re furisdiction. .The Federal Congress, after being granted a number of 

}eeo specific legislative powers, is then granted a general power ‘‘To make all 

k laws which shall be necessary and proper for carrying into execution the 

m% foregoing powers, and all other powers vested by this Constitution in the 

Ket Government of the United States, or in any department or officer thereof.” S 

(Article I, Section 8.) This clause empowers Congress to enact ‘‘necessary met 
and proper’’ laws for carrying treaties Into execution. The judicial power 5, asPore 
of The Untied Bates oxtenie""W all EES, N law and equity, arising under haals—peo 


this Constitution, the laws of the United States, and treaties made, or which pros & w 


shall be made, ynder their authority.” (Article IIT, Section 2) ya 
The Tenth Amendment reserves to the States or to the people t S oblatus 


VE not delegated to the United States nor prohibited to the States by the 
ys Constitution. This amendment is the concluding article of the Bill of 
Rights which was adopted to meet objections raised in the State Ratifying 
Conventions. Dangers of ‘an unlimited treaty-making power were among 
those objections. Patrick Henry declared in the Virginia Convention: 
‘“‘Sure I am, if treaties are made infringing our liberties, it will be too 
late to say that our constitutional rights are violated.’’ ` Thomas Jefferson, 
who was Minister to France at that time, was a leader in the demand for a bry 
Bill of Rights. ~ After the ratification of the Constitution and the adoption TE gs- 
of the Bill of Rights, he wrote in his Monu of Parliamentary Practice: Bes met 


ARIA 
By the general power to make: treaties. the Constitution must have acerne be 
fi intended to com o only those objects which are usually regu- ews- 
lated _by treaty, an ise regulated. It must have 
meant to except out all pe rights reserved to the States; for surely ipoh 3) 
A the President and Senate cannot do by treaty what the whole govern- Cpu WT 
a UZA, iment is interdicted from doing in any way. 


bk atterson’ 3 views undoubtedly represented the consensus of the Founding mi 
okt ‘Fathers. In 1836 the Supremé Court held that ‘‘Congress cannot by legis- ry "D 
sgy Ses 
„stg ation enlarge the federal jurisdiction nor can it be enlarged under the gead Ayu, 
sen treaty-making power.” 1 By 1920, however, those views were considered Cou.w- aby 
out of date. In the Migratory Bird e1? the Supreme Court held valid “= eons 
a a Federal law enacted pursuant to a treaty to protect wild oirds during e Fo. 
antt their seasonal migrations to and from Canada, notwithstanding that a 
“* similar law enacted before the treaty was concluded had been declared 
: . unconstitutional under the Tenth Amendment by several United States 
istrict Courts. Speaking for the Supreme Court, Mr. Justice Holmes 
found that, since the treaty did not ‘‘contravene any: prohivitory words 
found in the Constitution,’’ it was not ‘‘forbidden by some invisible radia- 
tion from the general terms of the Tenth Amendment.’’ 


11 New Orleans v. U. S., 10 Peters 662 at 736. 
12 Missouri v..Holland (1920), 252 U. S. 416. A 
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New Lines or Activiry IN Treary-MaxiIne 


At the Sixth International Conference of American States held at 
Havana, Cuba, in 1928, reliance was had upon the new principle of Con- 
stitutional law announced in the Migratory Bird Case in urging the con- 
clusion of a treaty to provide that men and women should have equal 
rights within each of the contracting states.** This treaty was not acted 
upor. On the agenda of the Conference was a code of private international 
law dealing with what are called in the United States conflicts of laws. 
Under the Chairmanship of Secretary of State Charles Evans Hughes, the 
American Delegation regretted it was unable to approve the code ‘‘as in 
view of the Constitution of the United States of America, the relations 
among the States members of the Union and the powers and functions of 
the Federal Government, it finds it very difficult to do so.’’ 14 

In the following year Mr. Hughes, speaking before the American Society 
of International Law, of which he was President, referred, without men- 
tioning the Havana Conference, to 


a new line of activity which has not been very noticeable in this 
zountry, but which may be in the future, and this may give rise to 
new .questions as to the extent of the treaty-making power... . if 
we attempted to use the treaty-making power to deal with matters 

H one COA which did not pertain to our external relations but to control matters __ 
we Whol which normally and appropriate! re within the local jurisdictions of 
J are the States . . . there a be ground for implying a limitation upon 
ala, ardian the treaty-making power that itfis intended for the purpose of having 
ra 2 treaties made relating to at affairs and not to make laws for the 


people of the United States in their internal concerns*through the 
w Aleo de əxercise of the asserted trea y-making power. a8 


E The future Chief Justice of the United States thus confirmed in 1929 ie 
views of the Founding Fathers relative to limitations on the treaty-making . 
power which the Bricker Amendment seeks to restore. 

Tke new line of activity in treaty-making of which Mr. Hughes gave. 
warring in 1929 came into full bloom with the entry of the United States 
ss L into the United Nations in. 1945. Up to that time treaty-making with 

respect to persons within national jurisdiction had been limited to the 
rights of aliens. International law 





relations, and not for the government of individuals of those communi- | 


is a law for the government of national communities as to their mutual 
ties in their relation towards one another—nor can it control the con- 


18 See Presidential Address of Dr. James Brown Scott before the American Society 
of International Law, April 26, 1934, entitled ‘‘Tregty-making under the Authority: of 
the United States,’’ Proceedings of the Society, ss) pp. 2-34. Dr. Scott was a 
delegate to the Havana Conference of 1928. 

14 International Conferences of American States, 1889-1928 (Oxford University 


Press, New York), p. 371 
15 Proceedings, American Society of International Law, 1929! pp. 194-196. 
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se . 
w duct of nations towards their own citizens, except in cases involving 
a: he rights of other nations. : 
7 
. jo” 
INTERFERENCE WITH Domestic AFFAIRS 


y Immediately. following the organization of the Economic and Social: 
p Council under the United Nations it started upon the drafting and pro- 
„© posal of treaties that expanded the field of international negotiation from 
we the rights of aliens to the rights of citizens vis-à-vis their own governments 





within their own countries. The Charter contains an express reservation 


that nothing contained in it ‘‘shall authorize the United Nations to inter- 
vene in matters which are essentially within the domestic jurisdiction of 


any 


ere 
Ww 
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Pur Ags j 
state.” (Article 2, paragraph 7.) le p n 


The word ‘‘interyention’’ as used in the paragraph is not to be given 


a narrow technical interpretation. . . . The creation of a commission ae: di 
of inquiry, the making of a recommendation_of a procedural or sub- Zi 
stantive nature, or the taking of,a binding decision constitutes inter- VA 
principle that certain matters are to be excluded from the competence for 
of the United Nations to act, in much the same way that the Tenth 7 œ l 
Amendment of the Constitution of the United States together with Ca 
other provisions of the Constitution limit the sphere of action of the ba Bezas 
Federal Government. .. . It was intended, in particular, to require Me. U.N 
the Organization in carrying out its economic and social objectives Uifeyenud 
to deal with governments, instead of allowing the Organization to [in v&- 

the words of Mr. John Foster Dulles, of the United States Delegation junas Aiet 
at the San Francisco Conference, who had an important part in the ace pf) 

r 


formulation of this paragraph of the Charter] ‘‘penetrate directly m AY 
into the domestic life and social economy of the member states.” ™ t 
aaaea TTT Comer tye 


The by-passing of the reservation of domestic affairs from the jurisdiction “<#024A 
of the United Nations was not unintentional. The Director of the Division e E E 
- of Human Rights gave prompt publie warning of what was being planned: F 


/ What the United Nations is trying to do is revolutionary in char- 
„~ acter. Human rights are largely a matter of relationships between ~ 


the state and individuals, and therefore a matter which has been 


_Atraditionally_ regarded being within the domestic jurisdiction of 
. states. What is now being proposed is, in effect, the creation of some 


kind of supernational supervision. of. this relationship between the 
state and its citizens. 7 


Representatives of the United States Government actively participated 
in the work of the Human Rights Commission. The revolutionary theory 


and 


ultimate goal which underlie and direct its program received, t cial 


imprimatur of President Truman and the State Department in a pub- 
cet paaa aeea 


16 U. S. v. Active (1814), Fed. Cas. No. 14, p. 420. 
fr 17 Goodrich and Hambro, Charter of the United Nations (1949), pp. 111, 113, 120. 
18 Mr. John P. Humphrey, in Annals of the American Academy of Political and 
Y I Scienca, J 


Social Science, anuary, 1948. 
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lication issued in 1950 bearing the written approval of the President.” 
Th= publication opens with a statement that ‘‘There is no longer any real 
distinction between ‘domestic’ and ‘foreign’ affairs.” (p. 4.) The pur- 
poze of the pamphlet is to explain to the American people that although 
they began life with ‘fa Declaration of Independence. ... Today the 
foreign policy of the United States is a declaration of interdependence of 
men and nations.” (p. 99.) It lauds the drafting of human rights - 
covenants by the United Nations as ‘‘one of the great revolutionary enter- 
prses’’ (italics supplied). The pamphlet informs its readers that the 
American Declaration of Independence acknowledges the Creator as.men’s 
sotree of human rights, and that ‘‘to secure these rights governments are 
instituted among men, deriving their just powers from the consent of the 
gorerned’’; but it does not inform its readers that the Covenants on Human 
Rights drafted by the United Nations makes no reference to these sources 
of rights and obligations. If independence rooted in trust in God is to be 
exchanged: for interdependence on man in a Godless world, the price is too 
high to pay. 

A large segment of opposition to the Bricker Amendment is composed 
of those who openly or covertly look upon the United Nations as but the 
first step toward the establishment of some form of federal or world gov- 
errment. ‘‘Where the experiment’’ of an international community which 
is “in fact, the substance of our foreign policy,” will lead, reads the State 
Department publication above quoted, ‘‘nobody can predict. ... It may 
lead eventually to a form of world government.” (pp. I7-18.) World 
lay substituted for international law must needs be founded on principles 
thet are the common denominator of all the cultural and legal systems of 
the members of the world or federal community. What fraction of world 
lav would be represented by American principles of God-given inalienable 
rights, government by consent of the governed, freedom of religion, of 
speech, of the press, of assembly and of petition, not to mention the pro- 
teciion of private property and the free enterprise system? Many nations 
of zhe pS ae not comprehend these principles because their peoples 
have had no experience with them.” 





wit 


TREND TOWARD SOCIALISM AND WORLD GovERNMENT 


A preview of the kind of law that may be expected under such a world 
gorernment has been presented to us by the proposed Covenants on Human 
Rights. Each government. party to the covenants would undertake to 

' guarantee.to everybody within its territory the following rights: to work 
and fair wages with equal pay, decent living conditions, social security, 
rest, leisure and periodic holidays with pay, protection of motherhood and 

Ve A+Our Foreign Policy, Department_of State Publication 3972, September, 1950. 


27$ee the article by Charles Malik, of the Lebanon, entitled ‘‘From a Friend of the 
West’? in Life magazine, March 31, 1952. 
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children, adequate food, clothing and housing, medical attention and free 
education.”# . 

The fixing of standards for the enjoyment of these rights and the ad- 
ministration of laws and regulations relating thereto would require the 
establishment of government bureaus and agencies and an army of em- 
ployees almost without limit. The International Labor Organization has 
elaborated on these rights in treaties or drafts for submission to the mem- 
ber governments.” 

The ‘‘extraordinary parallelism between the Soviet Constitution and the 
U.N. Covenants on Human Rights’’ is shown in some detail by Dr. Felix 
Morley, who says: ‘‘ Actually, a large part of the Soviet Constitution was ~ 


almost textually embddied_in these_U.N—Covenants.” ** An ideological | 
evaluation of the character of the work of the Human Rights Commis- 
sion, showing that it was not due entirely to recognized Communists, was 
published by the Chairman of that Commission for the year 1952. Mr. 


Charles Malik, of the Lebanon, wrote as follows: 


I think a study of our proceedings will reveal that the amendments 
we adopted to the old texts under examination responded for the most 
part more to Soviet than to Western promptings... . 

The concept of property and its ownership is at the heart of the 
great ideological conflict of the present day. It was not only the 
Communist representatives who riddled this concept with questions 
and doubts; a goodly portion of the non-Communist world_had_itself 
succumbed to these doubts. A study of this particular debate will 
reveal the extent to which the non-Communist world has been com- 
munistically softened and frightened. It seems incredible that in these 
economic matters, which reflect indeed much more than mere economic 
divergencies, the Western world is so divided on itself as to be in- 
capable of presenting a common front against Communism. 

Again and again it became apparent that our difficulties stemmed 
for the most part from radical differences in intent in regard to funda- 
mental concepts.” __ i 


Special sanctions for the enforcement of the governmental guarantees 
of the covenants would be provided. Without benefit of covenant, the 
Secretary General of the United Nations received 25,279 communications —~ 
between April 3, 1951, and May 7,1952, complaining of violations of human 


21 The latest revision of the covenants was published in Department of State Bulletin, 
Vol. 27, No. 680 (July 7, 1952), pp. 23-31. Provisions of the covenant in conflict 
with the Bill of Rights of the United States Constitution were dealt with in the Report 
of the Committee on Peace and Law of the American Bar Association, Sept. 1, 1950, 
pp. 30-45, and Appendix, pp. 80-83. See also reports of that committee for Sept. 1, 
1951, Feb. 1, 1952, and Feb. 1, 1953. 

22 See testimony of Wm. L. McGrath, on behalf of the United States Chamber of 
Commerce, in Hearings on S.J. Res.1, 1953, pp. 530-571. 

23 Treaty Law and the Constitution, American Enterprise Association (New York), 
pp. 36-37. 

Wr United Nations Bulletin, Sept. 1, 1952, pp. 248-253. 
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rigkts.248 According to the latest revised draft, all complaints of that 
character received from states parties to the covenants would be referred 
to a Human Rights Committee, the appointment of which is provided for. 
Sta-es against which such complaints are made would be given_six months 
in which to adjust them through direct negotiations with the complaining 
states. At the end of that period, if any complaint is not adjusted, the 
Human Rights Committee would take over. It would call upon the states 
concerned for relevant information, ascertain the facts and make available 
its good offices. The Commitee might recommend that the International 
Court of Justice be requested to give an advisory opinion. The Human 
Rigits Commiteee would draw up a report of its conclusions on the facts and 
attat the statements of the parties'to the case. This report would be sent 
to tae states concerned and to the Secretary General of the United Nations. 
Except in serious cases involving human life, the Human Rights Committee 
would not deal with a complaint unless available domestic remedies have 
beer. invoked and exhausted’ 


OBJECTIONS TO THE Bricker AMENDMENT 


Taese objections begin with the assertion that any amendment is un- 
necessary in view of the principle of American Constitutional Law that 
an “insatisfactory or dangerous treaty or treaty provision may be abro- 
gated by a subsequent Act of Congress. Such a unilateral termination of, 
an „international obligation is of doubtful propriety and might cause em- 


barrassing repercussions from the other contracting parties. A consti- @ 


tutional provision adopted in advance limiting the internal effects of treaties 
would better accord with the almost universal practice of other nations. 
Moreover, an Act of Congress requires approval by the President. Should 


he veto the bill, a two-thirds’ majority in both Houses of Congress would | 


be required. to override the veto, thus making it twice as hard to terminate ® 


a treaty than it was to make it with a two-thirds’ majority in the Senate 
only. 

Taking up the provisions of the Bricker Amendment section by section, 
we shall first state what it is intended to accomplish and then deal with 
the objections of its opponents. l 

Section 1, reading ‘‘A provision of a treaty which conflicts with this 
Constitution shall not be of any force or effect,’’ would settle the question 
raised by Mr. Justice Holmes in Missourt v. Holland, supra, that the con- 
stitLtional provision that treaties shall be made ‘‘under the authority of 
the United States’’ may mean no more than the ‘‘formal acts’’ prescribed 
to make a treaty, namely, conclusion by the President with the advice and 
consent of the Senate. Section 1 would require that treaty law, in order to 


24£ United Nations Bulletin, Aug. 15, 1952, p. 200. 


rt Department of State Bulletin, Vol. 27, No. 680 (July 7, 1952), pp. 26-27. 
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become the law of the land, be enacted pursuant to the Constitution, which 
reads: 


All legislative powers herein granted shall be vested in a Congress of 
the United States, which shall consist of a Senate and House of Rep- 
resentatives. (Article I, Section 1.) 


Any treaty that might be relied upon either directly or by implication to 
justify the exercise of powers by the President not vested in him by the 
Constitution or by Act of Congress would, to the extent of such asserted 
power, not be of any force or effect. 

Opponents of the Bricker Amendment argue that this section is un- 
necessary because it would put into the Constitution a construction which 
is already there, not in express language, but by implication. They refer 
to dicta in some of the earlier Supreme Court decisions and incorporated 
in Mr. Justice Holmes’ opinion in the Migratory Bird Case, that the treaty- 
making power cannot do what the Constitution forbids. Later decisions 
of the Supreme Court, however, make it doubtful whether that view now 
prevails, and, the Bricker Amendment Would embody the earlier dicta 
expressly in the Constitution. 

The later cases referred to were the Belmont * and Pink ™® cases decided 
in 1987 and 1942, respectively. They both involved the agreement made 
by and on the sole authority of President Franklin D. Roosevelt with 
Soviet Ambassador Litvinoff coincident with the President’s recognition 
of the Soviet Government. By it the Soviet Government assigned to the 
Government of the United States title to private property situated in this | 
country which had been confiscated and nationalized in Russia. 

In the first case the Supreme Court held that, although the agreement 
-was concluded without the participation of the Senate, the same rule of 
supremacy established for treaties by express language of the Constitution 


would result in the case of all international compacts and agreements 
from the very fact that complete power over international affairs is 
in the national government and is not and cannot be subject to any 
curtailment or interference on the part of the several States, ... In 
respect of all international negotiations and compacts, and in respect - 


of our foreign relations generally, state lines disappear. 


$ 





The second case affirmed the foregoing principles of Constitutional con- 
struction, and held further that ‘‘the Fifth Amendment does not stand es 
in the way of giving full force and_elfect_to the Litvinov assignment.’ i 

The Fifth Amendment is an article of the American Bill of Rights. It 
provides that no person shall be, inter alia, ‘‘deprived of life, liberty, or 
property, without due process of law; nor shall private property be taken - 

for public use, without just compensation.’’ 


25 U. S. v. Belmont (1937), 301 U. S. 324. 
26 U. S. v. Pink (1942), 315 U. 8. 203. 
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A critic of the decision in the Pink case soon after it was rendered 
wrote: “From the point of view of our constitutional law, the decision 
may well mark one of the most far-reaching inroads upon the protection 
which it was supposed the Fifth Amendment accorded to private prop- 
erty.” 2? 
~The Belmont and Pink cases state the real reasons why opponents of the 
Bricker Amendment can boast that no treaty has ever been declared un- 
constitutional, namely, because the courts would ‘‘hesitate long before 
limiting or embarrassing’’ the national powers of the Government of the 
United States ‘‘which concern its relations and intercourse with other 
countries.’’ 

In the Chinese Exclusion Case,” Mr. Justice Field suggested another 


eee . 
re limitation on thé treaty-making power when he said: 


and are incapable of transfer to any other parties. They cannot be 


Sie? ‘(ote powers of government are delegated in trust to the United States, 


a 


abandoned or surrendered. . . . The exercise of these public trusts is 
not the subject of barter or contract. 


On the other hand, Dr. Edward S. Corwin, noted scholar on American Con- 
stitutional Law, maintains that: 


the question whether the United States should enter an international 
organization for the promotion of peace and of what pledges it should 
give with respect to the use of its constitutional powers tO the same 
end, is one which the appropriate agencies of the National Government 
are "free to decide on grounds of national interest, substantially un- 
fettered by Constitutional Limitations of any kind” 


Dr. Corwin’s conclusion was published when the formation of the United 
Nations was in process, and a year prior to United States entry. The 


- Charter pledges every Member ‘‘to take joint and several action in coop- 


eration with the Organization for the achievement of’’ (Article 56) ‘‘ higher 
standards of living, full employment, and conditions of economic and social 
progress and development.” (Article 55.) There is nothing in life that 
cannot be comprehended in those purposes just as effectively as the draft 
Covenant on Human Rights. 

The Fujii case, decided by the Supreme Court_of_California on April 
17, 1952,™ held that Articles 55 and 56 of the United Nations Charter 
were not “were not self-executing ; but the court did not deal with the principle laid 
down in the Migratory Bird Case that this treaty has vested legislative 


power in the Federal Congress on all subjects comprehended within Articles 


DG Philip O. Jessup, in this JOURNAL, Vol. 36 (1942), p. 282. See also criticism of 


DE 


Edwin M. Borchard, ibid., p. 275. 
23 Mackenzie «v. Hare (1915), 239 U. S. 299. 
23 (1889), 180 U. S. 581. 
Ei The Constitution and World Organization (Princeton University Press, 1944), p. 30. 
31 Discussed infra, p. 72. TTT 
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wah 55 and 56. If Dr. Corwin’s views, above quoted, are sound, the pledge 
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‘contained in these articles is binding on the Federal Government ‘‘sub- 
stantially unfettered by constitutional limitations ©: of any_ kind kind.’’ As 
stated by Mr. Carl Rix in his testimony in favor of the Bricker Amend- 
ment, ‘‘We are living today under a system of government not based upon 


ante, the Constitution of the United States, but on undelegated_ and unenumer- 


A 


ated powers under which Congress now has authority to act.’’3? The 
nation has arrived at the state that Thomas Jefferson had in mind when 
he wrote: ‘‘If the grant of the treaty-making power is boundless, then we 
have no Constitution.” * 

“Fhe Bricker Amendment would restore the balance ‘of power between 
the Federal and State Governments as intended by the Constitution. It 
would, in addition, discourage the prevailing trend in the United States 
to regard the United Nations as but the first step to some form of world 
or federal government—-a goal to be reached gradually through the ex- 
ercise of the treaty-making power as it is now interpreted and construed. 
That this is one of the principal objections to the Bricker Amendment was 
admitted by the New York Times in an editorial of April 8, 1953, which 
read: 


Ate ok 


SN 
The resolution is dangerous because it forbids a eaty/that would 
allow any foreign Power or any international orgattizatién (meaning -atze 


the U.N. or one of its agencies) to control the constitutional rights of 
American citizens within the United States ‘‘or any other matter es- 
sentially within the domestic jurisdiction of the United States,” 


aa 
SECTION 2—Treaties aS [INTERNAL LAW Ly 


Section 2 of the Bricker Amendment contains two proposals: first, that 
‘A treaty shall become effective as internal law in the United States only 


` through legislation,’’ and, secondly, ‘‘which would be valid in the absence 


of treaty.’’ They will be discussed separately. 

The treaty-making power of the United States is extraordinary because 
this Government was the first and remains one of a very few governments 
where treaties become the supreme law of the land enforceable in the 
courts without action by the legislative body.3* The provision was in- 
serted to prevent the States from confiscating pre-war private debts in 
violation of the Treaty of Peace with Great Britain of 1798. Although 
the Supreme Court held the clause to be supreme over State confiscatory 


oe on S.J. Res,1,1953, p. 1025., 
etters and A Letters and Addrésses_ of a J “ot Tienes Sottersgn, (ed. Parker & Viles, New York, 


1905), pot. TT . 154, 

34 An EE of modern constitutional provisions on this subject was made by the 
Committee on Peace and Law Through United Nations and published in its report for 
Sept. 1, 1950. It is reproduced in the Senate Committee Hearings on S. J. Res.1, 1953, 
pp. 1113-1121. 
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_laws,** it was ineffective and the United States was eventually obliged 
to pay Great Britain $3,000,000 in satisfaction of the confiscated. debts. 
“Ware v. Hylton was a case calling for judicial statesmanship of the 
highest order. It arose under national and international conditions which 
have never existed since.” 34b 
While the Constitution was under consideration in the State Ratifying 
Conventions, Alexander Hamilton wrote in The Federalist (No. 75): 


The power of making treaties . . . relates neither to the execution 

of the subsisting laws, nor to the enaction of new ones. Its objects 

. are contracts with foreign nations, which have the force of law, but 

derive it from obligations of good faith. They are not rules pre- 

seribed by sovereign to subject, but agreements between sovereign 
and sovereign. 


It is not a requirement of international law that treaties be enforceable 
as municipal law in the courts of the contracting parties. The Supreme 
Court of the United States stated in 1858 that: 


- If the people of the United States were to repeal so much of their 
Constitution as makes treaties their municipal law, no foreign govern- 
ment with whom a treaty exists could justly complain, for it is not 
a matter with which he has any concern. 


This statement of the Court was not a denial of the fundamental principle 
of the law of treaties that they are made to be observed, as expressed. in 
the maxim pacta sunt servanda, for in the same case the Court continued: 


The foreign sovereign between whom and the United States a treaty 
has been made has a right to expect and to require its stipulations to 
be kept with scrupulous good faith; but through what internal ar- ` 
rangements this shall be done is exclusively for the consideration of 
the United States. "Whether the treaty shall itself be the rule of ac- 
tion of the people as well as the government, whether the power to 
enforce and apply it shall reside in one department or another, neither 
the treaty itself nor any implication drawn from it gives him any 
right to inquire.” 

To the same effect was the opinion of the Supreme Court in the Head Money 
Cases in which Mr. Justice Miller remarked that, in case a government 
party to a treaty. fails to enforce its provisions, ‘‘its infraction becomes the 
subject of international negotiations and reclamations, so far as the in- 
jured party chooses to seek redress.’’°* In the Chinese Exclusion Case ** 
involving a law of Congress excluding Chinese subjects in violation of a 
treaty with that government, Mr. Justice Field observed: 


s42 Ware v. Hylton (1796), 3 Dallas 199. 


342 W. B. Cowles, Treaties and Constitutional Law, Property Interferences ad Due .. 


Process of Law (1941), pp. 83-84. 
35 Taylor v. Morton, 2 Curtis 454, affirmed by the Supreme Court, 2 Black 481. 
86 (1884), 112 U. S. 580. 
37 (1889), 130 U. S. 581. 
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If the government of the country of which the foreigners excluded 
are subjects is dissatisfied with this action it can make complaint to 
the executive head of our government, or resort to any other measure 
which, in its judgment, 1 ae eso or dignity may demand; and there 
lies its only remedy. - 


The draft Covenant on a Rights includes special provisions for its 
enforcement if violated. (See supra, p. 65.) 

The great majority of present-day constitutions distinguish between 
treaty provisions of a national contractual nature and those affecting pri- 
vate rights and duties.** Most of the nations follow the usage and custom 
of Great Britain. This has been explained by a distinguished British 
legal authority as follows: 


Many treaties have nothing to do with the law of the land and never 
come in question in any court of law. ... Whenever a treaty, or any- 
thing done in pursuance of it, is likely to come into question in a court 
of law, the Crown must induce Parliament to legislate so as to make 


ener Te ae TEE 
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the necessary change in the law or equip the Crown with the necessary 
power to execute the treaty.” 


The first sentence of the above quotation refers to treaties on international 

olitical questions, and the statement is true also in the United States. 
The determination of such questions ‘‘by the legislative and executive de- 
partments of any government conclusively binds the judges, as well as all 
other officers, citizens and subjects of that government.’’*° Within this 
category are included treaties of peace, all treaties for national defense, 
the prevention of ~ war, arbitration and other means for the peaceful settle- 
ment of international disputes, determination of international boundaries, 
sovereignty over disputed territory.and jurisdiction over the marginal 
seas, the regulation of boundary questions such as the navigation and use of 
international rivers for power, irrigation, and fisheries, international com- 


munications of all kinds and_aerial navigation crossing national borders. ° 


Since the States are forbidden by the Constitution to make any agreement 
or compact with a foreign Power, without the consent of Congress (Article 


I, Section 9, paragraph 10), the foregoing objects are among those usually _ 


regulated by treaty which, in the. words of Jeff aE other- 
wise regulated.’’ ** 


The Bricker Amendment will not affect the conclusion of treaties on 


such international political questions or on any other question of foreign 
` policy that are appropriate subjects of international negotiation. It will 
prevent the powers of government delegated in trust to the United States, 
and reserved to the States under our form of government, from becoming 

38 Analysis of modern constitutional provisions, cited supra. 

39 The Law of Treaties, British Practice and Opinion (1939), by Arnold D. McNair, 
President of the International Court of Justice at The Hague. 

40 Jones v. U. S. (1890), 137 U. S. 202. 

41 Manual of Parliamentary Practice, cited supra p. 61. es 
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the subject of barter or contract with any foreign Power or international 
organization. 

The addition of the proposed amendment to the Constitution would put 
the United States in its rightful position of equality. with other nations 
in international negotiations. Representatives of governments, which do 
not have constitutional provisions making treaties the supreme law of the 
land without action by their legislative bodies, may advocate any idealistic 
programs that sound good in an international conference in the knowledge 
that what they say will not become legally binding within their countries 

~ unless a treaty is not only duly ratified by their governments but its effect 
as internal law implemented by a valid act of their legislatures. 

Under our present constitutional system, treaties may become the su- 
preme law of the land immediately upon ratification if they are self-ex- 
ecuting, that is, if by their terms they require no subsequent legislative or 
executive action.4? A recent example was the Fujii case in California 
involving the question whether Articles 55 and 56 of the United Nations 
Charter are self-executing and accordingly overrode a California statute 
prohibiting the holding -of real estate by aliens ineligible to citizenship. 
The case was not decided until it had gone through two inferior courts 
and had remained two years in the Supreme Court of California. By 

» divided opinions those articles of the Charter were held not to be self- 
executing, but the law was declared to be unconstitutional under the 14th 
Amendment of the Federal Constitution.** The decision was not appealed 
to the Supreme Court of the United States, so the point remains unsettled 

-for the country as a whole. | l 

The provision of the Bricker Amendment that a lawmaking treaty shall 
become effective internally only through legislation would clear up doubts 
concerning the date of its coming into force, whether it be self-executing ,/ 


_ or not. NY, 
a Tar ‘“Waicu CLAUSE”? 

. x The second half of Section 2 of the Bricker Amendment, reading ‘‘which 

i: [legislation to make treaties internal law in the United States] would be 

p: Dy valid in the absence of treaty,” would halt. the gradual _process-of-altering 
Af", the basic structure of our Government-through the use of the treaty-making 

i yo power and restore that power to its proper place in our constitutional 

fT. Xs system. | 






Y k z = j < æ « 
wv re It will act as a final cease and desist order to those Americans within 
in 7 . our Government and in the United Nations who rely upon the decision in 


the Migratory Bird Case to vest. power in Congress by treaty ‘‘to deal 


with matters which do not pertain to our external relations but to con- 
trol matters which normally and appropriately are within the local juris- 


-42 Foster v. Neilson (1829), 2 Peters 253; U. S. v. Percheman (1833), 7 Peters 51. 


N48 Sei _Eujii-v: e of California (1952), 242 Pac. (2d) 617; this JOURNAL, Vol. 46 


< f (1952), p. 559. 
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dictions òf the States.” The ‘‘new line of activity” in treaty-making, 
about which Secretary of State Hughes gave warning when making the 
foregoing statement in 1929, was resumed with renewed vigcr by the ap- 
pointment of a „United Nations Commission ,on the Status of Women. A 
Convention on the Political Rights of Women was approved and opened 
for signature in 1952. Another item on the agenda of the United Nations 
Commission deals with the Legal Rights of Women in both Public and 
Private Law. Such treaties-are being pushed for signature by the United 
Z ‘States as an easier method to accomplish their purposes than by Cónstitu- 
eS uasna 
tidhal Aħendnient requiring approval by-three-fourths of the States. 
President Truman’s i Civil Rights Committee urged the acceptance of the 
Covenant on Human Rights to establish an ‘‘even stronger base for Con- 
gressional action under the treaty power.’’ S33 
This writer believes it was unnecessary for Mr. Justice Holmes to strike 
down the Tenth Amendment in his decision in the Migratory Bird Case. 
As this writer has previously stated, ‘‘The protection of birds of pas- 
sage from one nation to another is a matter of international concern’’; 
but that decision 


has been used to support the proposition that on any subject on which 
the National Government makes a treaty, whether it was previously 
a subject of domestic concern or not, by making that treaty the Federal’ 
Government vests itself through the treaty-making power with the 
right of Federal legislation on that subject which, previous to the 
treaty, was merely a matter of domestic concern.** 


Opponents argue that if treaties can become effective as internal law 
only through legislation which would be valid in the absence of treaty, it 
_ would be impossible for the President to conclude agreements with foreign 
* nations on many matters that are alleged not to be within the delegated 
powers. The argument rests upon the untenable thesis that the United, 
States needs a treaty or agreement with some foreign nation, no matter 
how large or small, to confer national power upon its government. In a 
case decided many years ago, the Supreme Court upheld the power of the 
National Government to abrogate a treaty, a power which cannot be claimed 

is derived from the treaty-making power: 


The National Government is vested with power over the foreign rela- 
Å tions of the country, war, peace, and negotiations and intercourse 
with foreign nations, all of*which are forbidden to the State govern- 
ments. It has jurisdiction of all those general subjects of legislation 
and sovereignty which affect the interests of the whole people, equally 
and alike, and which reqtiré uniformity of regulation and laws.** 


The power of Congress to legislate in the absence of treaty has been 
demonstrated by the frequent use of joint-resolutions: Pa 


44 Proceedings i ie International Law, 1951, p. 1836x- 
45 Chinese Exclusion Case (1889), 130 U. S. 581. — 
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The delegation by the Constitution to the President and the Senate ~ 
of the power to make ‘‘treaties’’ does not exhaust the power of the 
United States over intefnational relations. The will of the nation in 
this domain may be expressed through other acts than ‘‘treaties’’... . 
There is no inconsistency between the authority of the President and 
the Senate to regulate foreign relations through agreement in the 
form of ‘‘treaties’’ and the power of the President and Congress to 
deal with matters of. foreign policy through legislative action. — 
a eee 


Joint resolutions have been resorted to in lieu of treaties to annex Texas 

nd Hawaii, to end a state of war with Germany twice, and to accept mem- ă 
ere International Labor Organization and the World Health,” 
Organization. 

An objection to the ‘‘which clause’ persistently raised is that the adop- 
tion of the amendment would preve sident from concluding 
commercial treaties conceding righis to aliens on a reciprocal basis with 

. . ae reenter 
similar rights granted to Americans residing or doing business abroad. 
The objection overlooks the power of Congress to regulate commerce with 
foreign nations and that this power is coextensive with the power of Con- 
gress to regulate Interstate commerce.“ It is particularly objected that 
under the Bricker Amendment the United States could not incorporate 
inxgciprocel commercial treaties a provision to_grant aliens the right to 


own or-inhe i l estate without obtaining the, consent of all forty-eight 


Q 
States of the Union. The objection ig untenable-on. two grounds: 


(1: This subject has been repeatedly recognized by the Supreme Court 
as a proper one for negotiations between our Government and the govern- 
ments of other nations. The addition of the Court’s finding that the re- 
moval of such disabilities has been the frequent subject of treaty arrange- 
ments does not establish the Court’s opinion that Congress would lack the 
_ power of regulation in the absence of treaty. The contrary is established 
by the Reciprocal Trade Agreements Act delegating to the President au- 
thority to make certain commercial arrangements with other nations with- 
out treaty.** 

(2) However valid this objection might have been in an earlier era, it 
has now practically ceased to exist. Since all restrictions on naturaliza- 
tion because of race have been-removed by the Immigration and Naturali- 
zation Act of 1952, there are no longer any restrictions on aliens holding 








46 Professor James W. Garner, then head of the Department of Political Science, 
University of Illinois, in fhis JoURNAL,-Vol:-29-(4035),-pp...482-488, 

4% License Cases, 5 Howard 504, 508. The operation of the interstate commerce 
_ clause ‘‘must be permitted to extend to the smallest units and to activities that once 
were thought so remote from interstate commerce as to have no appreciable effect on 
it.?? Former Associate Justice Owen J. Roberts, The Court and the Constitution, 
pp. 57-58. 

48 June 12, 1934, 48 Stat. 943. 

49 66 Stat. 163, Sec. 311; Supplement to this JOURNAL, Vol. 47 (1953), p. 34. 
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real estate in forty States. The remaining eight have limited restrictions 
of various degrees which might easily be adjusted by resort to clauses in 
commercial treaties granting reciprocity on an internal-state basis. _ Pro- 
visions of this character have been common] 50 When submitting 
a series of revised treaties of friendship, commerce, and navigation to the 
Senate in 1952, a representative of the State Department testified before the 
Senate Committee on Foreign Relations that 


where the subject matter covers fields in which the States have a para- | 

mount interest, such as the formation and regulation of corporations 

and the ownership of property, the treaty provisions have been worked 

| out with the same careful regard forthe States’ prerogatives and 

' policies that has traditionally characterized agreements of this type.** 


A treaties were favorably reported to the Senate on June 17, 1953, 
with a reservation to some of them containing the so-called national treat- 
ment clause with respect to the practice of professions that are State- 
licensed and reserved exclusively for American eftizens. The Senate acted 
favorably on the treaties and reservations on July 21, 1953, by a vote of 
86 to 1, including all but one of the sponsors of the Bricker Amendment 
who were’present and voting. 

The favorable action of the Senate on these commercial treaties has been 
used by opponents of the Bricker Amendment as an argument to show 
the lack of need for the amendment, On the other hand, it sustains the 
position of the sponsors of the amendment, without whose votes the treaties 
would not have been approved, that such treaties are a proper subject of 
negotiation by the National Government. The amendment would have no 
effect upon the President's power to negotiate like treaties in the future. 
On the other hand, the amendment would bar treaties on subjects outside 
the appropriate fields of international agreement which can be used as 
a device to enlarge the powers of the Federal Government and diminish 
those of the States. - 

No treaty has as yet been concluded by the United States for the adao 
of atomic energy, and opponents of the Bricker Amendment allege that 
the adoption of that amendment would prevent the conclusion of such a 
treaty because Congress does not have the power to legislate on the subject 
in the absence of treaty. That statement has been repeatedly made by 
responsible officers of the Government ** in the face of the fact that Con- 
gress on April 1, 1946, passed the Atomie Energy Act * establishing a 
national commission to control the ownership, production and development 


50 See, for example, the Consular Convention with France of 1853, and the following 
commercial treaties with: Germany, 1923; China, 1946; Italy, 1948; and Uruguay, 1949. 
51 Dept. of State Bulletin, Vol. 26, No. 675 (June 2, 1952), pp. 881-883. : 

s2Senate Executive Report No. 5, 83rd Cong., ist Sess. 
53 State Department memorandum, in Hearings on S, J. Res.1, 1953, p. 833. 
6460 Stat. 755. 
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of atomic energy in the United States. The Act provides that its adminis- 
tration shall be consistent with international arrangements made by the 
United States. An international arrangement is defined in the Act to be 
“any treaty approved by the Senate or international agreement approved 
' by Congress.” Congress has thereby already declared its competence ‘in 
advence to deal with all phases of the control of atomic energy in the ab-' 
` senca of treaty. The constitutional reasons for this assertion of Congres 
„sional power were stated in the purposes of the Act, namely, to provid 
‘for the common defense and security, to improve the publie welfare, andi 


tg promote world peace. The Government of the United States needs no 


į power to be derived from a treaty with any other government or- interna- 
tional organization fully to provide for these purposes.” 
Another objection raised against the ‘‘which clause’’ of S. J. Res. 1 is 


. that Congress lacks power. o-pass. legislation “for the-domestic-eontret-of : 
the production and distribution of narcotic-drugs-in -the absence of treaty.** 


An Act was passed in 1942 not only to discharge the international obliga- 


tions of the United States, but to ‘‘promote the public health and*general 


welfare, to regulate interstate and foreign-, ommerce in opiuzhMpoppies, 
and to safeguard the revenue derived from taxation of opium and opium 
products.’ 5" If Congress has Constitutional authority to control the do- 


mestic production and distribution of wheat, by what twist in the meaning . 


of language can it be successfully contended that Congress lacks the same 
power over domestically: produced opium poppies? Such power was ex- 
ercised by Congress over wheat in the Agricultural Adjustment Act of 
1938 as amended by the Act of 1941.°° Ft regulates production even when 
not intended for commerce but wholly for consumption on the producer’s 
ee | a 


55 The Minority Report on S8.J. Res.1 (S. Rept. 412, 88d Cong., Ist Sess., p. 38) 
refers to this writer’s testimony critical of the Acheson-Lillienthal Plan (Dept. of State 
Pub, 2498), miscalled the Baruch Plan. Under it, absolute ownership or control of all 
fissionable materials and of their uses, both military and civilian, as well as the sources of 
raw materials, would have been surrendered to a supra-national body, completely free of 
authcrity from the United States Government, except at most a small minority representa- 
tion. The Baruch Plan has been outmoded by later development, both national and 
international, and has been combined with a larger study of disarmament. (Resolution 
of the U.N. General Assembly, April 8, 1953, Dept. of State Bulletin, Vol. 28, No. 721 
(April 20, 1953), p. 584.) Op Dee. 8, 1953, President Eisenhower, in an address before 
the General Assembly of ue Unter Nations -proposed a plan to (“Encourage world- 
wide investigation into the most effective peacetime uses ot fissionable material’? and to 
establish a joint pool of fissionable materials from contributions of the governments prin- l 
cipally involved to be Allocated to serve the pedceful pursuits of mankind.’’ As stated 
by the President, syel a plan would depend in the United States upon the approval of 
Gongress. (Dept. of State Pub. 5818Y 
bay State Dept. memo; in Hearings-on S. J. Res.1, 1953, p. 834. 

57 E6 Stat. 10 5852 Stat. 31. 

58a Wickard v. Filburn (1942), 317 N. S. 111. 
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` It has been asserted that the International Slavery Convention of 1926 
could not have been signed by the United States under the Bricker Amend- 
ment. Congress has the specifically delegated power ‘‘To define and 
punish piracies and felonies committed on the high seas, and offences 
against the law of nations.” (Article I, Section 8, paragraph 10.) Slave- 

~trading by citizens and foreigners alike has been prohibited byAct of 
Congress since 1909. Slave traders are declared to be pirates and are 
subject to imprisonment for life.5® No treaty was necessary to authorize | 
this legislation. 

The State Department objected to the “‘which clause” in S. J. Res. 1 
because it contended that it would prevent the making of arrangements 
for a oe cea ll the consent of the 48 States 
of the Union. e record shows, on the contrary, that following World 
War I, Congress on February 9, 1922, created and authorized the World 
War Foreign Debt Commission to..conclude arrangements with foreign 
countries, subject to the approval of the President and not requiring the 
apprévalPof the Senate. 

Anoir such objection by the State Department is that the Bricker 
Amendment would prevent the conclusion of treaties of extradition.” 
This writer has repeatedly shown that there is no substance to that objec- 
tion.®? An examination of the history of extradition in this country, in- 
cluding court decisions, confirms the conclusions of Judge John Bassett 
Moore that in the United States extradition is a national act, and that a 
fugitive may be surrendered in accordance with either a conventional or 
legislative provision.” Decisions of the Supreme Court confirm Judge 
Moore’s conclusion. ‘‘Congress has a perfect right’ to provide for the 
extradition of criminals_in-its-own—way, -with or without a treaty to that 
effect.’ ** On the other hand, it has long been the practice of this Govern- 
ment to request the extradition of fugitives from countries with which it 
has no extradition treaties. | l 

To meet American objections that the proposed Human Rights Cove- 
nants would be destructive of the division of powers between the States 
and the National Government, the Human Rights Commission has had 
under consideration a, so-called federal-state_clause designed to relieve a 
federal government from an obligation to enact legislation which, independ- 
ently of the covenant, would not be within the jurisdiction of the federal 
authority. Treaties ratified by the United States become the supreme 








59 18 U. S. Code, Secs. 246-247, 
60 State Dept. memo., loc. cit., p. 840. 
61 State Dept. memo., in Hearings on 8. J. Res.1, 1953, p. 840. 
62 Hearings on 8.J. Res.130, 1952, p. 315; and on S.J. Res.1, 1953, pp. 1124, 1138. 
- 83 Moore on Extradition, p. 21, and Moore, Digest of International Law, Vol. IV, 
pp. 248-253. ; 
6¢ Grin v. Shine, 187 U. S. 181. See also Valentine v, U. 8., 299 U. 8. 5. 
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law of the land irrespective of State constitutions and laws, and endow 
_ Congress with power to enact treaty law. In the Belmont case, supra, 
the Supreme Court held: ‘‘In respect of all international negotiations and 
compacts, and in respect of our foreign relations generally ... the State 
tok New York does not exist.” That is, the Government of the ` nied States 
j | ceases to be a federal state for fhe purposes of a treaty or exe or executive agree- 
| ment and assifiies the obligations of a unitary state. The proposed federal- 
state clause could not, therefore, operate in the manner intended unless the 
Federal Constitution were amended as proposed in the ‘‘which elause’’ of 
| Section 2 of S.J. Res.1. That clause sets a legal standard for.the definition 
of matters that are within the domestic jurisdiction of the United States, 
and: would restore to full force and effect the reservation embodied as an 
integral part of the United Nations Charter that nothing.in it shall 
authcrize that organization to intervene in such matters. (Article 2, para- 
graph 7.) fr. 






SECTION 3— EXECUTIVE AGREEMENTS 






Th-s.section of the 2 Bricker Amendment_ would prevent the OMY of 
exctutive agreements i in lieu of treaties solely č on_the-President’s-authority 
pursuant to the theory developed in the Department of State that these 
two means of recording international agreement are interchangeable in | 
the discreticn of the President. A Constitutional Amendment relative to _ 
treaties would be of little value if it could be evaded by substituting execu- 
tive egreements made by the President without the approval of either the 
Senate or Congress. 

Contrary to the arguments of opponents, the amendment would not pre- 
vent the making of such agreements without the consent of Congress. 
Congzess is not required to act, but is given the power to do so whenever 
a President may need to be restrained from the abuse of his powers. This 

_ section of the amendmen tare referred to as ex- 
ecutire-legislative agreements, that is, agreements made by the President 
water te aa Ket oF Conavess or subsequently approved by Congress. 
Tt has been said that 85% of all executive agreements are of this character. 
The assertion of opponents that the amendment would hamper the day-to- 
day operaticns of the Department of State by requiring submission to the 
Senate or Congress of the more or less informal understandings and agree 
ments which are a necessary routine part of diplomatic negotiations does 
not require serious consideration. As stated by Judge John Bassett Moore 
some years ago, such assertions are ridiculous. ‘‘ Without the exercise 
of such a power,” he wrote, ‘‘it would be impossible [for the Secretary of 
State to conduct the business of his office.” The Constitution vests 
powers in the President to appoint and receive ‘‘ambassadors and other 
publie ministers.’’ (Article II, Section 2, paragraph 2, and Section 3.) 


s5 American Political Seience Quarterly, Vol..20, pp. 389-390. 
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No Act of Congress can deprive the President of the exercise of the powers 
necessarily implied in these powers of appointment, nor could a Consti- 
tutional Amendment do so without in effect nullifying the President’s 
powers of appointment by making it impossible for him to conduct any 
diplomatic relations with foreign governments. No intention tc accomplish 
such a calamitous result can be read into the Bricker Amendment. 

Another equally ridiculous assertion of opponents of the Bricker Amend- 
ment on executive agreements is that it will_prevent the President from 
making truce, armistiee,-er-other military agreements—during,—or to end, 
hostilities._These agreements are made by the President as Commander- 
in-Chief of the armed forces of the nation. The Bricker Amendment will 
not affect the legitimate exercise of these executive powers. The power of 
the President_to_make_armistices in contradistinction to his power to make 
peace on his own authority was clearly pointed out by the Supreme Court 
‘at the end of the Spanish-American War of 1898.88 

The demand in Congress for a Constitutional Amendment to restrain 
the making of executive agreements was stimulated by President Franklin . 
D. Roose¥elt’s failure to submit the Yalta Agreement.to the Senate for its — 
approval. In his testimdiiy in opposition to S.J. Res.l, Secretary Dulles 
expressed the opinion that the Yalta agreements ‘‘which had any long- 
ange permanent effect, could not properly have been made by the Presi- 
dent, they would not have any legal effect unless and until they had been 

ratified by the Senate as treaties.” (pp. 8738-874.) It was President 
Roosevelt’s original intention to submit the agreement to the Senate for 
approval. He said so in the prepared text of his report to the joint session 
of Congress on March 1, 1945, as released by the White House prior to 
delivery; but that sentence was. omitted from the report.as-delivered. 
The text of the secret Yalta Agreement was not made public until nearly 
a year later. After President Roosevelt’s death, Secretary of State Byrnes 
released, the complete text on January 29, 1946, with the statement 


that there was not any question about what was intended at Yalta 
because he heard Mr. Roosevelt on at least one or two occasions take 
the position that as to cession of territory, it was a matter that had 
to be settled in the peace treaty. 


Secretary Byrnes added ‘‘That was always Mr. Roosevelt’s view and that 
at Potsdam Mr. Truman took the same position as to the Silesian area.’’ °° 

The Bricker Amendment cannot, of course, undo what has been irre- 
trievably done in the past, but its adoption would serve as the strongest 
kind of admonition to future Presidents to remember that treaties and ex- 


ecutive agreements are not interchangeable at the sole discretion_of the 


66 Hijo v. U. S. (1904), 194 U. S. 315. 

67 Department of State Bulletin, Vol. 12, No. 297, p. 324. 

68 Cong. Rec., March 1, 1945, Vol. 91, Pt. 2, p. 1620. 3 
69 Department of State Bulletin, Feb. 10, 1946,.pp. 189-190. 
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resident. The incorporation of the amendment in the Constitution would 


ut 


other nations on notice that the President’s power to make executive 


gr3ements is not unlimited. 
“Tie practice followed before the advent of President Franklin D. 
Rocsevelt’s Administration was stated by Dr. Charles Cheney Hyde, who 


Was 


Solicitor for the Department of State under Secretary Charles Evans 


Hughes, as follows: 


4 


From examination of the various permitted modes of agreement- 


ween. 


as the instrumentality of agreement, has in the particular case usually 
been deemed to rest upon the character of objectives sought to be ac- 
@omplished. It has not been supposed for example, that the Executive, 
with cr without the aid of Congress, was free to dispense with treaty- 
making whenever he might desire-to-avoid difficulties to be encountered 
in obtaining the senatorial approval of a desired compact. 

Deference to the constitutional privilege of the Senate has been 


ee a o 


+ 


international arrangements; and that defereñte has revealed a seeming 
acknowledgment that the constitutional provisions in relation to treaty- 
making were far more thmmtmticia-of a procedure fo be followed in 
case thé Executive chose to employ a treaty as a pleasing setting for 
an agreement, and that the provisions in that instrument were rather 
to be regarded. as declaratory of'a constitutional duty on the part of 
the Executive invariably to submit agreements within a broad and 
fairly defined field to the Senate for its approval-—“The practice of the ” 

ni és throughout its life reveals respect for this idea.7° 


Sacretary Dulles’ opposition to the section of the Bricker Amendment 
rélasive to executive agreements contained this statement: 







r 
i 


yt 
i 


The danger to the Nation, however, from agreements not submitted to 
the Senate, or to Congress for legislative validation, cannot be great — 
because, without.-either Senate or. congressional action, these agree- 
ments cannot constitutionally become law of the land.” l 

ne OTS e a y eevee en O 


In making that statement Mr. Dulles overlooked the Belmont and Pink 
cases holding that an executive agreement of the character deseribed by him 


did 


become the law of the land in his own State, its law and policy to the 


contrary notwithstanding. 


OFFICIAL POSITION OF THE PRESENT ADMINISTRATION 


When. testifying in opposition to the Bricker Amendment before the’ 
Subeommittee of the Senate Judiciary Committee, Secretary of State 
Dules stated that the widespread concern over the liability to abuse of the 


<p Sroceadings, American Society of International Law, April 30, 1937, p. 45. 
71 Hearings on 8.J. Res.1, 1953, p. 828. 
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treaty-making power was a legitimate one. ‘‘Those who shared it were 
alert citizens,’’ he said. ‘‘I believe they have performed a patriotic serv- 
ice in bringing their fears to the attention of the American public. But,” 
he pointed out, ‘‘the arousing of that concern was a correction of the evil. 





the treaty-making power to o effect internal [social changes. This ad- 


te he continued, ‘‘a reversal of the trend toward trying to 
use 


ministration is committed to the exercise of the treaty-making power only 


within traditional limits... . I do not believe that treaties should, or 
lawfully can, be used as a device to circumvent the constitutional proce- 
, dures established in relation to what are essentially matters of domestic 


Aamann aatar ANNA I a om gg 


concern.” The Secretary of State then stated that he was authorized to 


Say: 


l. The present administration Intends to encourage the promotion 
everywhere of-humay rights and individual freedoms, but to favor 
Inethods_of ‘ ‘persuasion, education, and example rather than formal 


eg anen 


undertakings whith commit one part of the world to im ose its par- 


ticular social and moral standards upon another part cf the world 
community, which has different standards. . 

Therefore, while we shall not withhold our counsel from those who 
seek to draft a treaty or covenant on human rights, we do not our- 
selves look upon a treaty as the means which we would now select as 


the proper-and most allective | way to spread throughout the world the 
goals of human liberty to which this Nation has been dedicated since 


its inception. We-therefore do not intend to become a party to any 


if 
r 


yiga 


/ such igh covenant o; or present it. as_atreaty for consideration. by the Senate. 
ee This “administration does not intend to” sign the > Convention o on 
litical Rights of Women-—This-is ‘not xt because we do not believe in 
pe BEET political status of men and women, or because we shall not 
seek to promote that equality. Rather it is because we do not believe 


tase any clear or necessary relation between the interest and welfare 


Ae eae of the Uniti tates and the eligibility of women to. political office in 
As r 


other. nations. ( S(ov7777) 

` These same eles will guide our action in other fields which 
have been suggested by some as fields for multilateral treaties. 

8. The Constitution provides that the President shall have power 
by and with the advice and consent of the Senate. This administra- 
tion recognizes the significance of the word ‘‘advice.’’ It will be our 
effort to see that the Senate gets its opportunity to advise and consent 
in time so that it does not have to choose. between adopting treaties it 
does not like, or embarrassing our international position by rejecting 
what has already been negotiated out with foreign governments.”? 


+ E +*+ 4+ ££ FF FF 


It has long been recognized that difficulties exist in the determination 
as to. whick international agreements should be submi bmitted-to-the-Senate 


72 Hearings on 8.J. Res.1, 1953, p. 825. 
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Wane this goal can be achieved by treaty(coercidn or that it constitutes 
a Wp proper feld for exercise of tie freaty-making power. We do not now 7” Vay J 
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i as treaties, which ones should be submitted to both Houses of the 
‘ Congress, and which ones do not require any congressional approval. 
Diffzrences of opinion resulting from these difficulties have given 
rise in the past to disputes between the executive branch and the 
Congress concerning the handling of international agreements. It 
must be recognized that it would be extremely difficult, if not impos- 
sible, to fit all agreements ixto set categories. At times there may be 
disagr2zement as to the manner in which agreements are to be dealt 
with. While recognizing this, the Se car cannot surrended’ the 
freedom of action which is hecessary for its operations in the > foreign- 
“affairs feld. In the interest of orderly } procedure, however, I féel 
that the Congress is entitled to know the considerations that enter 
into the determinations as to which procedures are sought to be fol- 
lowed. To that end, when taere is any serious question of this-nature . 
: and the circumstances permit the. executive branch will consult with 
appropriate congressional leaders and committees in determining the 
most suitable way of handling international agreements as they arise.”* 


re 


Assurances of the Administration in power, whose tenure of office is 
constitutionally limited to eight years at the most, can have no binding 
force upon future Administrations. Unless an amendment be adopted un- 
der an Administration opposed to the abuse of the treaty-making power, 
it will be too late if a future Administration reverses the present trend 

and revives the previous policy of abusing the treaty-making power to- 
ZF Paar lites poe a nein a 
er promote socialistic policies at horae and abroad. 

The Bricker Amendment isin the nature of a Bill of Rights to prevent 
the abuse of the treaty-making power by any Administration, The same 
arguments are being made against it that were made against the original 
Bill of Rights, namely, that it is unnecessary and-dasgerous.™ Failure to 
adopt the amendment in time would leave a future President free to con- 
duct his foreign policy uncontrolled and unknown and to ‘‘vastly enlarge 
his mastery over the internal affairs of the country.’ ™ 
The case for the adoption now of an amendment to restrain the treaty- 
making power within Constitutional limits may be closed with another 
quotation from Thomas Jefferson: 


ame 





In questions of power, let no more be said of confidence in man, but 
bind him down from mischief by the chains of the Constitution. 78 


78 Ibid., py. 828-829, 

74 Alexander Hamilton in The Federelist, No. 84. B 

75 Mr. Justice Jackson in the Steel Seizure Cases, supra, p. 59 

78 Hon. John W. Davis, in his closing argument for the private companies in the Steel 
Seizure Cases. 


NOTES ON LEGAL QUESTIONS CONCERNING 
THE UNITED NATIONS 


By Yvuen-Lr Liane * 


PREPARATORY WORK FOR A POSSIBLE REVISION OF THE UNITED NATIONS CHARTER 


The question of undertaking preparatory work for a possible revision 
of the Charter of the United Nations was considered at some length by the 
-General Assembly at its eighth session. It aroused widespread interest 
particularly. in view of the provisions of Article 109, paragraph 3, of 
the Charter, which provides that the proposal to convene a general con- 
ference for the purpose oz reviewing the Charter shall be placed on 
the agenda of the tenth annual session of the General Assembly if such 
a conference has not been held before that session. The statements of 
several delegations’ in the general debate at the opening of the eighth 
session of the General Assembly indicated the importancé which they 
attached to the question of a possible revision of the Charter as envisaged 
in Article 109. . 

Three items relating to the study of the Charter and to vreparatory 
work for a possible revision of the Charter were placed on the agenda of the 
eighth session of the General Assembly upon the request of Argentina, 
The Netherlands and Egypt. Argentina proposed the publication of 
documents concerning the drafting and interpretation of the Charter.? 
The Netherlands proposed preparatory work with regard to the possible 
holding of a general conference in accordance with Article 109 of the 
Charter. The Egyptian proposal related to the election of a technical 
committee to study and report on the amendment of the Cherter on the 
basis of proposals to be submitted by Member States.* These three items 
were jointly discussed by the Sixth Committee of the General Assembly 
to which they had been referred for consideration.® 


* Director, Division for the Development and Codification of International Law, 
United Nations Secretariat. This note was prepared in collaboration with Mr. Pedro 
L. Yap, member of the United Nations Secretariat. 

1 They included those of the United States, General Assembly, 8th Sess., Official 
Records, Plenary Meetings, 434th meeting, par. 43; Peru, ibid., 439th meeting, par. 
49; Union of South Africa, ibid., 442nd meeting, par. 39; Ecuador, tbid., par. 78; 
Dominican Republic, ibid., 444th meeting, par. 21; Iceland, ibid., pars. 103, 104; El 
l Salvador, tbid., par. 156; Syria, ibid, 445th meeting, par. 18; Egypt, ibid., 446th 
meeting, par. 68; Brazil, ibid., par. 87; Costa Rica, ibid., par. 144; Argentina, ibid., 
447th meeting, par. 8; Lebanon, ibid., par. 67. 

2 U.N. Doe. A/2415 and Add. 1. 3 U.N. Doc. A/2442. 

4U.N. Doc. 4/2466 and Add. 1. 

5 The matter was considered by the Sixth Committees at its 371st to 330th meetings. 
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I. PROPOSALS BEFORE THE SIXTH COMMITTEE 


The discussion in the Sixth Committee centered mainly on two draft 
resolutions. One of these, the six-Power draft resolution,’ - sponsored 
jointly by Argentina, Canada, Cuba, The Netherlands, New Zealand and 
Pakistan, combined the essential features of both the Argentine and the 
Nesherlands proposals. Under paragraph 1 of the operative part of this 
dreft resolution, the General Assembly would request the Secretary Gen- 
eral to prepare and publish during 1954 or shortly thereafter: (a) a 
systematic compilation of the documents of the United Nations Conference 
on International Organization not yet published; (b) a complete index of 
all the documents of that Conference; (e) a systematic and comprehensive 
study of the legislative history of the Charter; (d) a repertory of the 
various provisions of the Charter, taking into account their application 
by the verious organs of the United Nations and the interpretations to 
which they have given rise. Under paragraph 2, the General .Assembly 
` would invite Member States to submit, preferably not later than March 
31, 1955, their preliminary views with regard to the possible review of 
the Charter, and under paragraph 3 it would request the Secretary 
General to circulate these preliminary views to Member States as soon 
as they had been submitted. 

The other draft resolution,? submitted jointly by Costa Rica and Egypt, 
proposed the establishment of an advisory committee composed of 15 
Member States to assist the Seeretary General in the preparatory work 
necessary for the possible convening of the general conference referred 
to in Article 109, paragraph 3, of the Charter. The advisory committee 
was to prepare a questionnaire to be circulated to the Member States to 
ascertain their preliminary views on what they might deem appropriate 
for the purpose of the general conference; to receive, examine, analyze 
anc. co-ordinate the views expressed by the Member States; and to report 
to the General Assembly not later than June 30, 1955. Member States 
would be invited to submit their views on the questionnaire prepared by 
the advisory committee. 


II. LEGALITY AND ADVISABILITY OF PROPOSED PREPARATORY WORK 
A. Legality of proposed preparatory work 


Legal considerations were raised by several delegations which objected 
to the proposals for preparatory work. The representatives of the 


6 One other draft resolution was submitted by Argentina (U.N. Doc. A/2415/Add.1), 
but it was withdrawn in favor of the six-Power draft resolution. 
7 U.N. Dee. A/C.6/0.306/Rev.2. 8 U.N. Doc. A/C.6/L.305. 
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U.S.S.R.” and other Eastern European states1° held the view that it was 
contrary to the provisions of Article 109 of the Charter to make advance 
preparations for a possible revision of the Charter. It was pointed out 
that nothing was said in Article 109 concerning such preparatory work. 
Paragraph 3 of that article merely stipulated that the proposal to call a 
general conference should be placed on the agenda of the tenth session of 
the General Assembly and that the conference should meet if the proposal 
were adopted by the procedure prescribed in that article. 

The representatives of Belgium™ and France? expressed doubts as 
to the competence of the General Assembly to undertake any activities 
bearing directly on the revision of the Charter. In explaining the legal 
considerations which led him to believe that the provisions of Article 109 
of the Charter rendered unacceptable the proposal contained in the Costa 
Rican-Egyptian draft resolution, the representative of Belgium stated 
that: 

It was clear from paragraphs 1 and 3 of Article 109 that the General 
Assembly at its tenth session. would automatically have before it a 
proposal to convene a General Conference to deal only with the review 
of the Charter, and that all the General Assembly would have to do 
would be to fix the date and place for the Conference, the Conference 
itself considering any proposal or proposals which might be submitted 


to it. The procedure under Article 109 therefore could not be 
anticipated without contravening the letter of its provisions.“ 


He argued that it was the general conference alone, not the General 
Assembly or its organs, which was competent to undertake a review of the 
Charter. To entrust part of the work at once to an advisory committee 
appointed by the General Assembly which was competent only to convene 
the conference would be to contravene the provisions of Article 109. In 
so doing, a premature discussion on review of the Charter would be 
initiated. 

The same constitutional objection was raised with regard to the pro- 
posal to call for the submission of preliminary views by governments. 
It was pointed out that the proposal would lead certain Members, if not 
all, to adopt an attitude before the convening of the conference and to 
appear at any such conference with their views cut and dried. The 
conference would thus be deprived of the necessary independence in 
discussions which would take place at a time when, and in an atmosphere 
in which, opinions might have developed further.** 

In the view of other delegations, however, the General Assembly was 


9 General Assembly, 8th Sess., Official Records, 6th Committee, 378th meeting, par. 5. 

10 These included the representatives of the Ukrainian -§.S.R., ibid., 371st meeting, 
par. 26; Czechoslovakia, bið., 375th meeting, par. 26. 

11 Ibid., 373rd meeting, par. 11. 12 Ibid., 374th meeting, par. 8. 

18 [bid., 373rd meeting, par. 12. 14 Ibid., par 16. 

15 Ibid., par. 17. 
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fully competent to adopt those proposals to which objections had been 
raised on constitutional grounds. The procedural nature of the proposals 
was stressed.1* As explained by the representative ọf New Zealand,” 
amcng others, the purpose of the six-Power draft resolution was simply to 
ensure that the General Assembly would have the necessary material 
when it came to discuss at its tenth session the question of convening a 
gensral conference to review the Charter. The proposal did not in any 
way prejudge the substance of the question. 

In reply to the contention of the Belgian representative that the powers 
of the General Assembly under Article 109 were limited to fixing the 
place and date of the conference on revision, the representative of 
Argentina pointed out that the decision of the General Assembly on 
the question of convening the conference could hardly be made without 
an exchange of ideas on the agenda of the conference and discussion of 
the advisability of holding it. Moreover, it was argued by the representa- 
tive of The Netherlands 1° that if the conference were regarded as a 
temporary organ provided for in the Charter, under Article 10 the 
General Assembly would have the power to deal with matters relating to 
the powers and functions of the conference. 

Tae representatives of Argentina 7° and The Netherlands ** maintained 
that the provisions of Article 10 of the Charter were broad enough to 
enable the General Assembly to ask Member States for their preliminary 
views on Charter revision. Article 10 gave the General Assembly power 
to Ciscuss any questions or matters within the scope of the Charter or 
relazing to the powers or functions of any organs provided for in the 
Chazxter, and, except as provided for in Article 12, to make recommenda- 
tions on any such questions or matters. It was further pointed out that 
in addition to the extraordinary process of amendment provided for in 
Article 10%, an ordinary process was provided in Article 108, which gave 
pow2r of amendment to the General Assembly itself.?? _ 

The representative of France,’ on the other hand, could not agree to 
the contention that since under Article 10 the General Assembly could 
discuss any question within the scope of the Charter, it was also free to 
discuss the question of revision. He pointed out that the text of Article 
10 should Le interpreted and applied in the light of all the other provisions 
of tae Charter, and that it was clear that Article 109, which provided 
that revision of the Charter was to be undertaken by a body other than 

16 These included the delegations of Cuba, ibid., 374th meeting, par. 1; Pakistan, 


ibid., par. 17; Canada, tbid., 375th meeting, par. 32; Turkey, ibid., 376th meeting, par. 
10; Thailand, ibid., 377th meeting, par. 17. 


17 bid., 372nd meeting, par. 10. 18 Ibid., 376th meeting, par. 41. 
19 Tbid., par. 43. 20 Ibid., par. 41. 
21 Ybid., par. 43. 22 Ibid., par. 41. 


28 bid., 377th meeting, par. 32. 
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the General Assembly, constituted an exception to the blanket provisions 
of Article 10. Furthermore, Article 10 referred to the competence of 
the General Assembly under the Charter as it stood—as might be inferred 
even from the use of the term ‘‘the present Charter,” which occurred 
twice in the text of that article—and not to its rôle in amending that 
instrument. The authors of the Charter had expressly indicated that, 
while the Charter could be revised, that would have to be done in accord- 
ance with a certain definite procedure as provided: for in Artizle 109. 


B. Advisability of undertaking preparatory work 


It was pointed out by several delegations * that, in view of the provi- 
sions of Article 109 of the Charter, it would be useful to undertake 
preparatory work for a possible revision of the Charter. Since a proposal 
to hold a conference for the purpose of reviewing the Charter will be on 
the agenda of the tenth session of the General Assembly in accordance 
with Article 109, paragraph 3, of the Charter, it would be wise to make 
such preparations as would enable governments to take a considered 
decision on the question when it came up in 1955. 

On the other hand, the representatives of several Eastern European 
countries ° maintained that to undertake preparatory work two years in 
advance of any decision to convene a conference for Charter review would 
be harmful and dangerous. They considered the proposals for preparatory 
work to be part of an organized campaign for the revision of the Charter, 
and in particular the abolition of the unanimity rule in the Security 
Council. It was alleged that the aim of the proposals was to show that 
the Charter was faulty and urgently in need of revision. To set in motion 
the machinery for revision of any provisions of the Charter whatever would 
merely damage the United Nations and might even endanger its existence. 
It was also urged that any proposal in anticipation of revision would 
disturb the international atmosphere and hamper co-operation between 
Member States at a moment when tensions were easing. 

In reply to the claim that the proposals for preparatory work were 
merely procedural and did not necessarily lead up to a revision of the 
Charter, it was pointed out that it was not likely that extensive and 
costly preparatory work would be undertaken unless the proponents 
intended it to result in revision.”® 


24 They. included those of Norway, ibid., 373rd meeting, par. 27; Mexico, ibid., par. 
34; Ecuador, ibid., 374th meeting, par. 33; India, ibid., 375th meeting, par. 11. 

25 These included representatives of the U.S.S.R., tbid., 378th meeting, par. 12; 
Ukrainian S.S.R., ibid., 371st meeting, par. 27; Poland, ibid., 372nd meeting, pars. 52, 
58; Byelorussian 8.8.R., ibid., 373rd meeting, par. 29; Czechoslovakia, ibid. 375th 
meeting, pars. 24, 25. 26 Ibid., 372nd meeting, par. 39. 
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III. NATURE AND SCOPE oF PREPARATORY WORK 


A. Proposal for publication of documents concerning the drafting and the 
application of the Charter 


As imdicated above, the six-Power draft resolution called for the 
- preparation and publication of the following documents: (a) a compilation 
of the unpublished documents of the San Francisco Conference; (b) a 
complete index of the documents of that Conference; (c) a legislative 
history of the Charter; and (d) a repertory of practice of United Nations 
organs. | 

The representative of The Netherlands** explained that the draft 
resolution envisaged the preparation of entirely objective reference docu- 
ments which would help governments to make up their minds with regard 
to a revision of the Charter and which would be of great interest and 
value, whether or not a revision materialized. The work would be com- 
pletely scientific and all-embracing, and was to be undertaken by the 
Secretariat which was the only institution equipped to carry it out satis- 
factorily. : 

The reprasentative of France,’ although opposed to arrangements for 
preparatory work on revision of the Charter, indicated that any purely 
scientific study with a view to making the Charter known was acceptable, 
provided that it was strictly objective and non-selective. He pointed 
out that the proposed index should cover all documents in the Secretariat’s 
possession concerning the San Francisco Conference without exception, 
and the preposed study should include all the statements made in United 
Naticns bodies on the Charter’s interpretation and application, without 
analysis or comment. In particular, the Secretariat should not have the 
question of revision in mind, since there was no necessary connection 
between the work of documentation and Charter revision. 

The representative of Czechoslovakia % objected to the proposed doeu- 
mentation, alleging that it was intended to provide ammunition for states 
which had launched a campaign for revision of the Charter. 


1. Compilation of unpublished documents of San Francisco Conference 


In a memorandum submitted to the Sixth Committee, the Secretary 
General explained why certain documents of the San Francisco Conference 
had not been published. The official records of the Conference included a 
Journal, agenda for various meetings, minutes of those meetings, working 
documents and reports. Verbatim minutes were prepared for the meet- 
ings of the Plenary Conference and the commissions of the Conference,** 


27 Ibid., 371st meeting, pars. 4, T. 28 Ibid., 374th meeting, par. 13. 

29 Ibid., 379th meeting, par. 2. 80 U.N. Doe. A/C.6/343, pp. 4-6. 

31 Commission I on General Provisions, Commission II on the General Assembly, 
Commission JJI on the Security Council, Commission, IV on Judicial Organization. 
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while summarized minutes only, or ‘‘summary reports,’’ were issued for 
meetings of other organs of the Conference.*? Before the close of the 
Conference, arrangements were made by the United Nations Information 
Organization, in collaboration with the Library of Congress, for the publica- 
tion of the unrestricted documentation of the Conference. As a result, 
a set of these documents was published,** comprising 15 volumes known as 
the UNCIO Documents plus a 16th index volume issued in 1946. However, 
certain documents were not included in this publication, namely: (a) the 
documents of the Co-ordination Committee,** and (b) the verbatim minutes 
of the discussions of the committees. With regard to the documents of 
the Co-ordination Committee, restrictions against the publication of those 
documents existed at the time of publication of the UNCIO Documents.” 
As regards the verbatim minutes of committee discussions, they presented 
no guarantees of accuracy and were not considered part of the official 
records of the Conference, and consequently were never released for pub- 
lication. 

It was generally agreed among members of the Sixth Committee that it 
would be useful to publish the hitherto unpublished documents of the Co- 
ordination Committee of the San Francisco Conference. The representa- 
tive of Argentina ** pointed out, in particular, the important bearing 
which the discussion of the Co-ordination Committee and of the Advisory 
Committee of Jurists—a body of legal experts rather than government 
representatives—had on the interpretation of the Charter. 


2. Indes of San Francisco documents 


The Secretary General, in his memorandum,*” suggested the pos- 
sibility of preparing a chronological and synoptical index of the docu- 
mentation of the San Francisco Conference which should also cover such 
documents of the Conference as the General Assembly may decide to 
publish. Such a comprehensive index volume would consist of two 
parts. The first part would be an index to the legislative history of the 
Charter. Each article or, when appropriate, each significant paragraph 
of an article of the Charter would be traced chronologically through the 
various organs of the Conference until its final adoption in plenary 


32 The General Committees (Steering, Executive, Co-ordination and Credentials), 
the Advisory Committee of Jurists, and the 12 technical committees. 

33 Documents of the United Nations Conference on International Organization 
(Michigan: Edward Brothers, Inc., 1945). | 

34 These include the summary reports of the Advisory Committee of Jurists, which 
were issued as working documents of the Co-ordination Committee. 

35 The restriction was lifted by the Secretary General in 1947. Some 261 pages of 
the Co-ordination Committee documents were included in Vol. 15 of the U.N.C.I.O, 
edition. 

36 General Assembly, 8th Sess., Official Records, 6th Committee, 372nd meeting, par. 4. 

87 U.N. Doc. A/C.6/343, pp. 9-10. 
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session. An analytical subject index would follow immediately each 
such article or paragraph. The more significant subjects dealt with by 
these provisions would be brought out by references to the meetings at 
which the discussion took place and to the delegations which participated 
in the discussion. The second part of the index volume would be an 
alphabetical key to specific subjects with reference to, the appropriate 
articles indexed in the first part. This key would also include references 
to tke matters not pertinent to individual articles of the Charter but to 
the Conference in general, such as the composition of committees and 
the rules of procedure. 

Agreement was expressed by many delegations to the suggestions in the 
Secretary General’s memorandum as to the form and contents of the 
propysed index. The representative of Israel ** pointed out, among other 
things, that the analytical index should be prepared not only from the 
techrical but also from the juridical point of view, with due regard to the 
legal- y significant issues involved in the interpretation of each particular 
artic_e or paragraph. 


3. Legislative history of the Charter 


The Sixth Committee was informed by the Secretary General ® that the 
Secretariat had been, for some time, making an effort to compile a legisla- 
tive istory of the Charter, but that its work had been held up through 
lack of resources. The work had to be deferred in order to give priority 
to another project, namely, that of preparing a repertory of the practice 
of the United Nations under the Charter. 

Ths Secretary General suggested that a legislative history of the 
Charzer might take either of two forms: (a) it might be a self-contained 
legislative history, Including therein all material in the official records of 
the San Francisco Conference, or (b) it might give a briefer summary of 
the various stages of the deliberations at San Francisco, omitting reference 
to issues which had: no direct bearing upon the evolution of a given provi- 
sion of the Charter and citing less extensively statements of delegates. 
He also suggested that, in the event that the General Assembly would not 
wish to incur the heavy expenditures necessary for the publication of a 
legislative history of the Charter, the main purpose of publishing a legis- 
lative history might be achieved by the preparation and publication of the 
propcsed comprehensive index. 

There was no general agreement among the members of the Sixth Com- 
mitte2 as to the advisability of undertaking the project. Delegations * 

88 General Assembly, 8th Sess., Official Records, 6th Committee, 375th meeting, par. 45. 

89 U.N. Doc. A/C.6/343, p. 18. ’ 

40 They included those of Argentina, General Assembly, 8th Sess., Official Records, 6th 


Committee, 873th meeting, par. 38; El Salvador, ibid., 378th meeting, par. 20; aun 
ibid., 274th meeting, par. 27. 
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which favored the preparation of a systematic and comprehensive legisla- 
tive history of the Charter stressed the usefulness which sugh a study 
would have for governments and for United Nations organs. Its cost, 
when spread over the two years which would be required for Its prepara- 
tion, would be small compared with its value. 

Other delegations expressed doubts as to the value of the proposed 
undertaking. The representative of Brazil,“ for example, pointed out 
that ‘‘unlike a bilateral treaty, in which the intention of the parties were 
all-important, a multilateral instrument such as the United Nations 
Charter, which reflected a multiplicity of views, acquired an independent 
existence and had to be interpreted as it stood.’’ Its provisions took on 
a new meaning as a result of their subsequent interpretation in the light 
of changing circumstances. It was therefore questionable whether an 
inquiry into the intentions of the authors of the Charter would be useful, 
not only in view of the number of countries involved, but also in view of 
the fact that numerous other states which had since been admitted to the 
United Nations had not been able to make their views heard at the San 
Francisco Conference. 

The representative of Czechoslovakia ** maintained that, the Charter 
being a political instrument, a study of its legislative history would serve 
no useful purpose. 

The United Kingdom representative ** thought that the preparation of 
a legislative history would be a very heavy and burdensome task for the 
Secretariat and, moreover, would be of doubtful value. He would favor 
instead the preparation of a comprehensive index along the lines indicated 
in the Secretary General’s memorandum. 


4. Repertory of practice under the Charter 


The Secretary General pointed out in his memorandum * that various 
sections of the Secretariat had in the past undertaken as part of their 
normal work, or pursuant to requests by United Nations organs, studies of 
decisions taken and practices developed by the Organization in specific 
fields. He recalled that General Assembly Resolution 686 (VII) of 
December 5, 1952,*° authorized the Secretary General to undertake as 
soon as possible ‘‘the publication of . .. a répertoire of the practice of 
the Security Council.’’ This répertoire was in the course of preparation 
and would be completed in the early part of 1954. More recently, how- 
ever, the Secretary General, considering the usefulness of a co-ordinated 
study regarding the application of the provisions of the Charter, decided 
to undertake the preparation of a repertory of practice of United Nations 

41 Ibid., 371st meeting, par. 36. 42 Ibid., 379th meeting, par. 3. 


43 Ibid., 3738rd meeting, par. 25. 44 U.N. Doc. A/C.6/343, pp. 22-24. 
43 General Assembly, 7th Sess., Official Records, Supp. No. 20 (A/2361). 
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organs. The study would provide in a concise and useful form a summary 
of United Nations practice in respect of all the articles of the Charter, ` 
emphasis being placed upon those articles or provisions in regard to which 
significant practice has developed in the organs of the United Nations ` 
throwing light upon the interpretation or application of particular pro- 
visions. 

There was wide agreement in the Sixth Committee as to the desirability 
of undertaking the preparation and publication of a repertory of practice 
of United Nations organs. In support of the proposal, it was pointed out 
that such a repertory would assist governments in forming a considered 
opinion about the desirability of convening a general conference under 
Article 199 of the Charter. The representative of Yugoslavia,‘ for 
example, observed that the best approach to a revision of the Charter was 
to review the past experience of the United Nations in applying the 
Charter. He pointed out that the application and interpretation of 
legislative texts changed with the prevailing situation and, while the 
liberal interpretation of a text might be criticized on the grounds that 
it destroyed stability, it nevertheless had the advantage of permitting 
adaptation to changing circumstances. Consequently, he said, it would 
be useful to study past cases of application of the Charter with a view 
to determining whether, in the existing international situation, a revision 
of the Charter would be politically desirable. 

On the other hand, the representative of Czechoslovakia 47 considered 
the preparation of a repertory of the application of the various provisions 
of the Charter to be not only useless but dangerous. He pointed out 
that the United Nations was composed of states with very different eco- 
nomic, social and political systems. To stress the practices of the United 
Nations as a whole would mean to ignore those differences and to encourage 
a tendency to regard the United Nations as a super-state which could, by 
a majority vote, impose its will on Member States. He warned the Com- 
mittee against the danger of thus putting new weapons in the hands of 
those who wished to undermine the principle of state sovereignty and 
to replace the voluntary acceptance of obligations on the part of OEN 
states by the domination of some states by others. 

With respect to the presentation of the proposed repertory, serii 
delegations wished to give the Secretary General clear instructions on 
the matter. The Argentine representative *® observed that the material 
should be organized primarily in terms of the various articles of the 
Charter so as to reveal their application and interpretation, rather than 
be given a case-by-case treatment. The representative of Israel *® pointed 
out that the repertory should be kept up to date by periodic supplements. 

46 General Assembly, 8th Sess., Official Records, 6th Committee, 371st meeting, par. 49. 


47 Ibid., 379th meeting, par. 4. 48 Ibid., 376th meeting, par. 39. 
49 Ibid., 375th meeting, par. 47. 80 Ibid., 372nd meeting, par. 23. 
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The United States representative © suggested that the repertory: should 
be appropriately indexed. The representative of the United Kingdom 
expressed the view that the proposed repertory should be prepared along 
. the lines indicated in the Secretary General’s memorandum and ap- 
peoprietey indexed.5+ 


B. Proposal to invite Member States to submit preliminary views regard- 
ing possible reviston of the Charter 


Aside from calling for the preparation and publication of the docu- 
ments described above, the six-Power draft resolution would invite Member 
States to submit preliminary views with regard to the possible revision 
of the Charter. In explaining the proposal, the representative of The 
Netherlands *? pointed out that the General Assembly, when taking its 
decision at its tenth session, would also be greatly assisted by having 
before it the preliminary views of governments concerning the possible 
revision of the Charter, since a general picture of the views teld and the 
amendments desired would then emerge. Governments might also wish 
to consult private groups and institutions which, owing to war conditions, 
had not been sufficiently heard at San Francisco. 

‘It was further explained by the Netherlands representative that the 
. words ‘‘preliminary views’’ were used in order to leave governments 
entirely free not to propose amendments or to make final comments. The 
purpose was more to stimulate governments to study the question as a 
whole than to induce them to take up a position in advance. It was 
only fitting, after asking the Secretary General for documentation, to 
ask governments, which would play the deciding rôle in the matter, for 
their opinions. ' 

In supporting the poaa the representative of Australia 53 explained 
that he agreed with the Netherlands representative’s cautious approach tò 
the question of possible revision. » While the first preparatory step could 
be properly taken at once, the second step which involved international 
. action towards revision, required careful and mature consideration by 
governments. In that connection, the Netherlands proposal as incor- 
porated in paragraphs 2 and 3 of the six-Power draft resolution was very 
appropriate. The request that each Member State should submit its 
preliminary views by March, 1955, for circulation among all other Member 
States would bring the matter to the attention. of governments sufficiently 
in-advance and pave the way for a useful exchange of ideas. 

‘It was furthermore pointed out by other delegations °* that the request 
for preliminary views had obligatory force and did not deny Member States 

51 Ibid., 378th meeting, par. 27. 52 Ibid., 371st meeting, par. 5. 

53 Tbid., 374th meeting, par. 24. 


54 They included those of Swaden, ibid., 373rd meeting, par. 6; Norway, ibid., par. 
27; Greece, ibid., 375th meeting, par. 7; Turkey, ibid., 376th meeting, par. 11. 
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complete freedom of action; that it was a common practice of United Na- 
tions organs to ask governments for their views on important questions.®® 

On the other hand, several delegations were opposed to the proposal to 
invite governments to submit preliminary views on Charter revision. In 
addition to the constitutional arguments mentioned earlier, the view was 
expressed that the proposal was premature and politically unwise. The 
representative of France "8 stated that until a proposal had been made to 
place the convening of a revision conference on the agenda, the problem 
of revision could not properly be considered, and consequently it was 
premature to ask governments for their views. The expression ‘‘pre- 
liminary views’’ did not dispose of the difficulty, because governments 
could hardly be expected to set out in black and white in 1953 or 1954 | 
views which they might be obliged radically to revise two years later. 
Even if governments that were particularly anxious for revision were 
willing to do so, others which believed that a more peaceful international 
atmosphere might prevail later, permitting a different attitude to revision, 
would not wish to commit themselves even provisionally. Should certain 
governments submit their views and others decline to do so, an entirely 
false picture would be given of international opinion. 

It was further pointed out by the representative of India,*” among 
others, that a premature discussion of views might arouse suspicions and 
fears and thereby prejudice the very purpose of the conference. 


C. Proposal for establishment of an advisory committee to study and 
report on amendment of the Charter 


Tae establishment of an advisory committee of fifteen Member States to 
assist the Secretary General in the preparatory work necessary for the 
possible revision of the Charter was proposed jointly by Egypt and 
Costa Rica.*® In explaining the proposal, the representative of Egypt ® 
pointed out that it was particularly important that the general conference 
shotld take place in an atmosphere of mutual trust and good will, and it 
would be most dangerous to contemplate any measures likely to arouse 
susticion and to aggravate the existing discord. It was in that ‘spirit, 
he said, that his delegation had proposed a method of preparing gradually 
for a revision of the Charter—a method followed in the past by a number. 
of conferences preparatory to the establishment of the United Nations, 
culminating in the Conference of San Francisco. 

He explained further that the General Assembly, in appointing the. 
committee, should have due regard to geographical distribution and ensure 
that all different points of view were represented. A membership of 


55 Pern, ibid.; 378th meeting, par. 37. 56 Ibid., 374th meeting, par. 12. 

67 Ibid., 375th meeting, par. 16. 58 U.N. Doc. A/C.3/1L.305. 

59 Seneral Assembly, 8th Bess., Official Records, 6th Committee, 371st meeting, 
pars. 11-15. 
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fifteen, he pointed out, would provide a much wider and fairer representa- 
tion than had been the case at Dumbarton Oaks. 

As to the committee’s tasks, he explained that its first task would be 
to prepare a questionnaire to ascertain the preliminary views of govern- 
ments concerning a possible general conference. The purpose of the. 
questionnaire would be to elicit comments on precise questions, which 
would not include the question of the unanimity rule or other questions 
of capital political importance, the advance discussion of which would 
only irritate some governments. The committee’s second task would be 
to take some burden off the Secretary General’s shoulders by assisting 
him in the immense work of preparing the necessary documentation—a 
method which would permit the Secretary General to maintain the 
neutrality which was his duży. After it had carried out those two tasks 
the committee could recess, and could meet again a month or two before 
the tenth session to exaraine, analyze and co-ordinate the views of Member 
States and to report them to the General Assembly. 

The proposal evoked considerable opposition in the Sixth Committee. 
Most of the objections to the proposal to request governments to submit 
their preliminary views on Charter revision were also raised with respect 
to the proposal to establish an advisory committee. In addition, it was 
maintained that the proposed committee’s terms of reference were ill 
defined; © that it was unwise to allow the committee to supervise. the 
preparatory work to be undertaken by the Secretary General, since it 
was bound to introduce political considerations into a project which 
should be purely preparatory and objective; * that the drawing up of 
a questionnaire by the committee would limit the scope of the comments 
of governments; ë? that in examining, analyzing and co-ordinating the 
views of governments, the committee might be tempted to discuss those 
views and thus prejudge decisions which should be taken at the tenth 
session of the General Assembly.® 

Seeing that the proposal for the establishment of an advisory committee 
was unlikely to receive support, especially of some, of the permanent 
members of the Security Council, the sponsors withdrew their: draft 
resolution.®* 


IV. RELATION OF PREPARATORY WORK TO THE QUESTION 
OF CHARTER REVIEW 


The six-Power draft resolution indicated, in its preamble, the relation 
of the proposed preparatory work to the question of Charter review. It 
referred to the provisions of Article 109 of the Charter and stated that 

60 Ibid., 373rd meeting, pars. 3, 42. 61 Ibid., 72nd meeting, par. 9. 
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the examination of a proposal to hold a general conference would require 
considerable preparation on the part of both the Secretary General and 
Member States. It expressed the view that a study of the legislative 
history of the Charter and of the practice followed by the various organs 
. of the United Nations would be one of the best methods of acquiring 
krowledge of the Charter and would greatly facilitate the Assembly’s 
consideration, at its tenth annual session, of the question of calling a 
general conference.” 

An amendment, which was submitted jointly by Belgium, Colombia, 
France and Mexico,** would replace the. preamble of the six-Power draft 
resolution by a statement which avoided any reference to Article 109 
ard to the question of Charter review and merely indicated the usefulness 
of any measure likely to lead to a better understanding of the Charter. 
It was pointed out by the delegations proposing the amendment ® that the 
General Assembly should not commit itself in any way on the question of 
Charter review. . 

The proposed amendment was opposed by other delegations ® on the 
ground that to remove the reference to the decision to be taken in 1955 
urder Article 109 of the Charter might be interpreted as implying opposi- 
tion to the idea of Charter revision. It was also pointed out that the 
question of possible revision of the Charter was discussed at some length 
in the Committee and should, therefore, be given the importance which 
it deserved. The Committee should not give out the impression that it 
merely wished to have some more documents for academic purposes. 
The extensive documentation called for under the six-Power draft resolu- 
ticn would hardly be undertaken without the 1955 revision conference 
in view, and since, moreover, the time limit mentioned pointed to that 
revision, it was only proper to state in the preamble the particular 
usefulness of the documentation in that respect. 


V. DECISION OF THE SIXTH COMMITTEE AND THE GENERAL ASSEMBLY - 


The Sixth Committee adopted the proposal contained in operative 
paragraph 1 of the six-Power draft resolution by which the Secretary Gen- 
eral would be requested to prepare and publish certain documents relating 
to the drafting and application of the Charter. It decided, however, not 


35 U.N. Doe. A/C.6/L.306/Rev.2. 

48 U.N. Doe. A/C.6/L.307. This amendment also called for the deletion of operative — 
paragraphs 2 and 3 of the six-Power draft resolution. 

+t Among them were those of Colombia, General Assembly, 8th Sess., Official Records, 
6th Committee, 376th meeting, par. 8; France, ibid., 377th meeting, par. 31; Mexico, 
ibfd., 378th meeting, par. 2. 

48 Among them were those of Honduras, ibid., 376th meeting, par. 36; Peru, ibid., 
373th meeting, par. 36; Netherlands, ibid., 376th meeting, par. 46, 379th meeting, par. 6. 
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to ask the Secretary General to undertake the preparation of a systematic 
and comprehensive legislative history of the Charter. 

The Committee rejected the other proposal, embodied in operative 
paragraphs 2 and 3 of the draft resolution, which called for the submission 
by governments of their preliminary views with regard to the possible 
revision of the Charter.” 

As to the preamble, the Committee rejected the substitute text, proposed 
by Belgium, Colombia, France and Mexico, which avoided any reference 
to the question of Charter revision. The original text of the preamble 
to the six-Power draft resolution was adopted, with a slight drafting 
change and the addition of a paragraph referring to the EN Gen- 
_eral’s memorandum.” 

The draft resolution, as adopted by the Sixth Committee,** was ap- 
proved by the General Assembly at its 458th plenary meeting on No- 
vember 27, 1958, by 54 votes to 5, with no abstentions. Under the 
resolution,’* the Secretary General is requested to prepare, publish and 
circulate among Member States during 1954 or shortly thereafter: (a) a 
systematic compilation of the documents of the United Nations Conference 
on International Organization not yet published; (b) a complete index 
of the documents of that Conference on the lines envisaged in the 
Secretary General’s memorandum; (c) a repertory of the practice of 
United Nations organs appropriately indexed. 


69 Tbid., 380th meeting, pars. 21, 22, 27, 28, 42. The elimination of the legislative 
history from the list of documents to be prepared and published by the Secretary 
General was proposed by Australia ‘and the United Kingdom in a joint amendment 
(A/0.6/.308/Rev.1) which was adopted by the Committee. 

70 Ibid., 379th meeting, pars. 22, 23, Point 2 of the four-Power amendment (A/C.6/ 
' L.307) calling for the deletion of operative par. 2 of the six-Power draft resolution 
was adopted by 24 votes to 23, with 5 abstentions. Point 3 of the four-Power amend- 
ment calling for the deletion of operative par. 3 of the six-Power draft resolution was 
not put to the vote in view of the Committee’s decision on operative paragraph 2. 

71 Ibid., 380th meeting, par. 32. The substitute text for the preamble was rejected,. 
in a roll-eall vote, by 28 votes to 15, with 9 abstentions.’ 

72 bid., 380th meeting, par. 37. The additional paragraph was proposed by 
Australia and the United Kingdom in their joint amendment (A/C.6/L.308/Rev.1). 

73 Ibid., 380th meeting, par. 43. The vote on the draft resolution as a whole was 48 
votes to 5, with no abstentions. 

T4 For the text of the resolution as adopted by the General Assembly, see U.N. Doe. 
A/Resolution/133 and Corr.1. 
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SHOULD INTERNATIONAL LAW RECOGNIZE AN INTERMEDIATE STATUS 
BETWEEN PEACE AND WAR? 

International law, like other branches of law, is not static but, even 
though laggard, changes and evolves as factual situations change. There 
is a vast difference between the legal thinking in 1893 as expressed in 
Mighell v. Sultan of Johore* and that in 1952 as found in the letter from 
` the Acting Legal Adviser of the Department of State to the Attorney 
General regarding the question of sovereign immunity.2? The pre-1914 
writings of the most distinguished international lawyers on the question 
of air sovereignty seem strangely antiquated in this air age. The eight- 
eenth-century views of Galiani measuring the extent of territorial waters 
by cannen range had to be altered even before modern utilization of sub- 
soil riches on the continental shelf. 

The problem of war and of the law relating to it remains one of the most 
difficult with which international law has sought to grapple. It is un- 
necessary to recapitulate here the difficulties and the attempts to meet them. 
Even the legal definition of war still provokes controversy.* Legal think- 
ing, however, finds it difficult if not impossible to escape from the confining 
walls of the firmly established distinction between war and peace, a 
dizhotomy which was well rooted before Grotius subsumed all of interna- 
tional law under the heading De Jure Belli ac Pacis. Grotius quoted 
Cicero for the proposition that there is no middle ground between peace 
ard war. The House of Lords speaking through Lord MacNaghten in 
Jenson v. Driefontein Consolidated Mines Ltd., said in 1902: ‘I think the 
- learned counsel for the respondent was right in saying that the law recog- 
nizes a siate of peace and a state of war, but that it knows nothing of an 
intermediate state which is neither one thing nor the other——neither pease 
ncr war.” 4 

Popular thinking shines this view today as is illustrated by the contro- 
versy concerning the nature of the recent fighting in Korea. The difficulty 
is illustrated by a report in the New York Times of October 80 concerning 
the current discussion at Panmunjom between the Communists and the 
representatives of the United Nations. According to the account, there 
was a bitter exchange concerning the neutrality of the Soviet Union in the 
Korean War. The account continues as follows: 

1 [1894] 1 Q.B. 149. 

226 Department of State Bulletin (1952) 984. Cf. this JOURNAL, Vol. 57 (1953), 

98. 

j 3 See Eagleton, ‘‘The Attempt to Define War,’’ International Conciliation, No. 291 


(1333); Grob, The Relativity of War and Peace (1949). The writer has drawn 
laigely on these two studies. 4L.R. [1902] A.C. 484. 
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‘Is your side now in a state of war with the Soviet Union ?”’ asked 
North Korean delegate Ki Sok Bok. ‘“‘If not, how can your side deny 
that the Soviet Union is a neutral nation apart from the two belliger- 
ents?’’ 


_ It is undoubtedly hard for the layman to understand that not every case of 
fighting is ‘‘war’’ in the legal sense, but the situation is, of course, not 
novel although it still seems paradoxical. A few historical examples may 
be recalled to illustrate the point that it has not infrequently been the 
practice of states to insist thet they were not at war even when they were 
engaged in large-scale military operations against another state. . 

In 1798 the Congress of the United States authorized certain limited naval 
actions against the French. Battles between warships were fought, prizes 
were captured and prisoners were taken. The French maintained officially — 
in 1800 that there had not been a state of war. The Attorney General of 
the United States took the same view. But the Supreme Court of the 
United States see that a legal state of war existed even though they called 
it a ‘‘limited’’ or ‘‘imperfect’’ war. 

In 1827 the naval battle of. Navarino, in tien British, French and 
Russian fleets attacked the Turco-Egyptian fleet, destroying some sixty 
ships and some 4000 men, took place when. the British Foreign Secretary 
said they were not at war and did not desire to go to war. After the battle, 
the Allied Ambassadors assured the Sublime Porte that their governments 
sincerely desired ‘‘the continuance of peace’’ between their respective 
countriés. 

In September, 1853, Turkey responded to the Russian seizure of Moldavia 
and Wallachia by proclaiming that the Ottoman Empire had entered upon — 

‘‘state of war” with Russia. France and England supported Turkey 
and moved their fleets into the Black Sea; Russia severed diplomatic rela- 
tions, but France and Britain did not formally enter the Crimean War ` 
until March, 1854. Meanwhile, the question was asked in the British 
Parliament whether Great Britain was at peace or war with Russia. The 
Foreign Secretary, Lord Clarendon, said: ‘‘We are not at war, because war 
is not declared—-we are not strictly at peace with Russia. . . . I consider 
that we are in the intermediate state.’’ . 

“The China Incident’’ was the euphemism employed by the Japanese 
Government to describe their aggression against China in the 1930’s, be- 
ginning in Manchuria in 1931 and extending between 1937 and 1941 after 
the Marco Polo Bridge affair. The Chinese estimated their casualties dur- 
ing these events at some three million soldiers and civilians killed and 
announced that their troops had killed or wounded two and a half million 
Japanese in fourteen major battles and over ten thousand smaller engage- 
ments. Japan held most of China’s major poris and had penetrated into 
thirteen Ghinese provinces. Neither China nor J apan asked third Powers 
tq declare neutrality, and belligerent rights were not asserted against third 
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Powers at sea. The League of Nations avoided calling the Manchurian 
conflict ‘‘war,’’ In the United States there was in force a Neutrality Act 
which aie on the President to proclaim the fact whenever he found 
thet a ‘‘state of war’’ existed between foreign states. The application of | 
the Neutrality Act would have been, under the circumstances, disad- 
vantageous to China with whom the United States Government was in sym- 
pazby. No ‘‘state of war’’ was proclaimed. 

+rom 1937 through 1939 there was large-scale fighting between Russian . 
and Japanese forces along the Manchurian border.’ The Japanese claimed 
that in 1938 alone there were 2400 separate border ‘‘incidents.’’ The 
scale of the fighting is indicated by the fact that in 1939, in one single 
battle, the Japanese admitted 18,000 casualties. It is clear that neither 
government wished to call it war” and refrained from doing so. Their 
problem was facilitated by theif authoritarian control of the press which 
during much of the time kept the Russian and Japanese people in inorange 
of what was occurring. 

Jour years after the Corfu incident on which the Special Committee of 
Jurists gave to the Council of the League of Nations their somewhat ambigu- 
ous opinion, the Secretary General of the League said that’ “‘from the 


ends upon their intenti their acts.” ® 


/| egal point of view, the existence een two states de- 


a. 


-t does not seem to have been particularly helpful to have discussed 
some such situations as non-amicable modes of redress short of war, per- 
habs because of the uncertainty about the legal definition of war itself. 
The difficulty seems to arise from the legal necessity of fitting every situa- 
tion into one of the two traditional categories of peace or war. The ques- 
tion may be posed whether it would not be useful to break away from the 
ole dichotomous approach, acknowledging in law asin fact that there is 
a third status intermediate between peace and war.” For convenience 
such a third legal status will be referred to here, in an adaptation of the 
phraseology of Lord Clarendon and Lord MeNaghten,.as a state of ‘‘inter- 
mediacy.’’ It seems necessary to employ a term which does not have other 
connotations such as ‘‘tension’’ or ‘‘cold. war.’’ l 

Jor purposes of exposition and in spite of the dangers inherent in over- 


simplification, one might suggest three characteristics of a state of jnter- 


medigey : 
\ Wrst, there would be between the opposing parties a basic condition of 
ostility and strain. This hostility would be something different from the 





5See Tinch, ‘‘Quasi-War Between Japan and the U.S.S.R., 1937-1939,’? World 
PoHties, Vol. IIT (1951), p. 174. 
- 6 See the references collected in Briggs, The Law of Nations (2d ed., 1952), p. 975. 
It is interesting to compare the increasing emphasis on intent in the matter of recog- 
nition; ef. id., pp. 126-127. 

t The writer has developed these ideas somewhat more fully in a lecture at the Uni- 
versity of Oslo published in 23 Nordisk Tidsskrift for international Ret (1953) 16. 
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historical national enmities such as those which embittered Franco-German 
relations, for example, in the modern period. The early posture of 
Christendom toward the Saracens and that of Moslems toward infidels is 
perhaps closer. The early Moslem thinking recognized a difference between 
a holy war or ‘‘jehag’’ against the infidels and the perpetual state of hos- 
tility which existéd even when war was not flagrant. Dean Roscoe Pound 
has pointed out that up to the middle of the 18th century, it was Turkey’s 
settled practice not to make treaties of peace but only armistices with the 
Christian states because the Koran forbade making treaties of peace with 
the infidels? With differing applications, a parallel is found teday in the 
ommunist ideology with reference to the capitalist world. 

A second characteristic of intermediacy might be that the issues be- 
tween the parties would be so fundamental and deep-rooted that no solu- 
tion of a single tangible issue could terminate them. This point may be 
illustrated by differentiating certain traditional types of issues such as 
the Italian-Yugoslav disagreement over Trieste, the Anglo-Egyption dispute 
over the Suez Canal Base, or the Indian-Pakistani conflict over Kashmir. 
Despite circumambient difituities, these thorny problems have clearly 
identifiable and inherently soluble issues. The issues, are moreover, ones 
of direct bilateral concern, no matter how great the interest of other states 
in seeing a peaceful solution. On the other hand, the type of issue falling 
under this second characteristic of intermediacy 1s exemplified by the 
present relations of the United. States and the Soviet Union. A truce 
has been concluded in Korea; this is good in itself, but it does not terminate 
the basic hostility or resolve the basic issues. If a state treaty Jor Austria 
is fmally concluded, or even if a settlement of the German question is 
reached, the same would be true. Moreover these important issues— 
Korea, Austria, Germany—which are commonly cited as touchstones of 
United StatésNoviet relations, are not direct bilateral issues between the 
two countries. They are much broader issues involving in each instance 
the state directly concerned and outside groups of various size, with the 
United States involved in each case because as a great Power it is in- 
extricably concerned with the solution of the great issues of world polities. 

The third characteristic would be an absence of intention or at least of 
a decision to resort to war as the means of solving the issues, Admittedly 
this is an element difficult for contemporary analysis. One knows now, 
for example, that before the outbreak of war in 1939 Hitler had already 
made a definite decision that he would go to war with Poland. This third 
characteristic might well represent a fluid aspect of the state of inter- 
mediacy, but it is suggested that it would not necessarily be impossible 
of analysis at any particular time. l 


8 Cf. Nussbaum, A Concise History of the Law of Nations (1947), pp. 26-27; and 
‘‘Forms and Observances of Treaties in the Middle Ages and Early 16th Century,’? 
in Law and Politics in the World Community (1954), p. 195. 

9 In a Foreword to Grob, op. cit. (note 3), at p. x. 
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If the idea of a state of intermediacy were generally accepted, it might 
well entail dangerous consequences to enter upon such a state. Under our 
constitutional system and that of many other countries it might well be 
thal the Gongress should be the only branch of government authorized to 
‘‘declare intermediacy.’’ It may be argued that any such attempt to 
square the law with the facts would raise the international temperature and 
thus be undesirable. This conclusion can be debated. It might be argued 
on zhe other hand that when we think in terms of ‘‘tension”’ or ‘‘cold war,” 
the only alternative which occurs to some minds is to preach “‘preventive 
war.” If the mind is wedded to the idea that there is no alternative be- 
tween peace and war and the actualities seem to deny that there is ‘‘peace,’’ 
the argument for war seems to command the support of a certain logic if 
notaing else. If one were accustomed to the idea of ‘‘intermediacy,’’ it 
can be argued that the likelihood: of the outbreak of ‘‘total war’’ would be 
diminished. The very fact that in this atomic age one needs to apply to 
war such adjectives as “‘cold’”’ and ‘‘total’’ illustrates the point. It would 
be necessary to analyze closely the psychological and political effects of a 
‘‘declaration of intermediagy.’’ One result would be an open admission 
thal the peoples of the countries concerned were living and might long 
continue to live in this gray area. The defense effort which is now and 
would then be necessary would be more clearly: seen. International ne- 
got.ations might be approached in a more realistic light, avoiding the 
dargerous let-down which might accompany partial settlements, as well 
as the discouraged impatience or denunciation which might follow the 
rea_ization ‘that some particular settlement is only partial. It would be 
seen that one can negotiate for a limited objective, but that one does not 
resert to total war for a limited objective. 

If a state of intermediacy were accepted, it would be necessary to stipu- 
late the legal consequences. If one looks at the historical examples of 
what one might call ‘‘flagrant hostility’ one notes that many types of 
acts are resorted to which in a normal frame of thought are not consonant 
wita peace. This would not be an effort to legalize lawlessness, but rather 
to bring the law into closer conformity: with the facts of international life. 
The Charter of the United Nations would have to be re-examined with this 
sitcation in mind. National policies, such ‘as those of the United States, 
would still be framed with a view to the establishment of peace with 
juszice, but it would have to be recognized that the verbs used in relation 

“fo war" win” and “lose” —m: vär" win and “‘lose””—mig ave no applicability to intermediacy. 

The basit question to which these suggestions are addressed is whether 
our concepts, our terminology, our law, have kept pace with the evolution 
of :nternational relations, placing us at a disadvantage, leaving us some- 
what bewildered in dealing with the day-to-day necessities of meeting what 
we now consider abnormalities. A basic assumption is that peace with 

/ juszice is a desideratum. The obstacles in the way of attaining such a 
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peace are many. We should be sure that we do not increase the number 
of obstacles by a rigid adherence to traditional concepts which may 
have been the product of historical situations which do not have their 
counterpart today. 

Pui ©. JESSUP 


CHAPTER XI OF THE UNITED NATIONS CHARTER IN ACTION 


While care for the advancement of so-called ‘‘ backward peoples” played 
a rôle, particularly in British colonial administration, long before 1920, 
and while this idea entered the international stage through many multi- 
partite treaties of the nineteenth century, it got a considerable impetus 
through Article XXII of the League of Nations Covenant instituting the 
system of ‘‘mandates.’’ Although this system was restricted to ex-enemy 
terzitories and thus only to a fragment of the world’s dependent peoples, 
it laid down the principle that ‘‘the well-being and development of sch 
peoples form a sacred trust of civilization and that securities for the per 1 
formance of this trust shouid be embodied in this Covenant. ’’? 

Notwithstanding the fact that ‘‘in the case of mandates the League died 
without a testament,’’! Chapters XII and XIII of the United Nations 
Charter contain norms on the international trusteeship system. It is 
debatable whether the United Nations trusteeship system constitutes prog- 
ress, as compared with the mandate system of the League of Nations. 
But in one point there is an advance: Chapter XT containing the ‘‘Declara- 
tion Regarding Non-Self-Governing Territories.’ 

Chapter XI contains legal obligations for the Members? who have or 
assume responsibilities for the administration of such territories; the wa 
fulfilment is, therefore, obligatory, not voluntary. It follows, as Kelsen ° 
points out, that the ‘‘persistent violation’’ of Articles 73 and 74, can 
furnish grounds for the sanction of expulsion under Article 6. 

There is no doubt that the obligations under Chapter XI are different 
from those under Chapters XII and XIII. Chapter X] XI applies to “all 
said territories, except those put under the trusteeship system. It is not 
entirely correct to say that Chapter XI, in contrast to Chapters XII and 
XIII, ‘provides no machinery.’’* For Article 73e, ‘‘the most realistic 
provision,’’® contains the obligation ‘‘to transmit regularly’’ a report to 
the Secretary General of the United Nations. While the latter is, in this 
respect, only an administrative organ, it is his duty under Article 98 to 

1H. Duncan Hall, Mandates, Dependencies and Trusteeships (Washington, 1948), 

‘ p. 278. 
: 2 The Charter, as an international treaty, is not binding on non-Memters. Portugal we 


and Spain, have, therefore, no obligation under Chapter XI with regard to their colonies. 


8 Hans Kelsen, The Law of the United Nations (London, 1950), p. 553. - 
4 Goodrich and Hambro, Chartar of the United Nations (2nd ed., Boston, 1949), p. 406, 
i Alf Ross, Constitution of the United Nations (New York, 1950), p. 186. 77 
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make an -annual report to the General Assembly. The latter has, under 
Artizle 10, the competence to deal with those reports, as it has the right 
to ‘‘discuss any questions or any matters within the scope of the present 
Charter’’ and to ‘‘make recommendations to the Members of_the._United 
Nations or to the Security Council or to both.’’ The Trusteeship Council, 
on the other hand, has no competence under Chapter XI. The General 
Assembly may also, under Article 7, establish a subsidiary organ. The 
activities of the General Assembly are therefore not in contradiction with 
the ‘‘principle of sovereign equality of the Members’’® nor with the ex- 
clusion of matters of domestic jurisdiction.’ 

It is true that Chapter XI went into force immediately, whereas Chapter 

XII is dependent on ‘‘subsequent individual agreements.’’ But, although 
- Chapter XT is sometimes called ‘‘one of the most important parts of the 
Charter’’ and an ‘‘international Charter of colonial administration,” 8 
it suffers, as most commentators state, from vague formulations, both as 
to obligations and as to basic definitions.® 

As to obligations, there is stated on the one hand the ‘‘principle that the 
interests of the inhabitants of these territories is paramount,’’ coupled with 

e obligations of the corresponding Members to ‘‘accept as a sacred trust $° ` 
the obligation to promote to the utmost the well-being of the inhabitants 
of those territories’’; on the other hand, these principles and. obligations 
are qualified by the phrase, ‘‘within the system of international peace and . 
security.” Although Article 73b contains the obligation ‘‘to develop self- 
government,’’ this is very different from the obligation under Article 76b 
to promote ‘‘their [trusteeship areas] progressive development towards 
self-government or independence.’’ 

Tke obligation of a regular report under Article 73e is restricted in 
several ways: the transmission is only for information purposes; it is 
subject to such limitations as security and constitutional considerations 
may require; the information is restricted to ‘‘statistical and other in- 
formation of a technical nature relating to economic, social and educa- 
tionel [but not to political] conditions.’’ 

Particularly vague is the definition of the territories involved: ‘‘terri- 
tories whose peoples have not yet attained a full measure of self-govern- 
ment.’’? This formulation is the outcome of a tompromise at the San 
Francisco Conference. The formula of Article XXII of the Covenant: 
‘‘neoples not yet able to stand by themselves under the strenuous condi- 





6 Art. 2, par. 1. 7 Art. 2, par. 7. 

8 Goodrich and Hambro, op. cit., p. 78; N. Bentwich and A. Martin, A Commentary 
on ths Charter of the United Nations (New York, 1950), p. 144. 

9 See Kelsen, op. cit, who speaks of ‘‘highly ambiguous definitions’? (p. 555) and 
of tha formulation of obligations ‘‘in rather vague terms’’ (p. 558). Bentwich and 
Martin, op. cit., state that ‘‘the formulation is bafilingly vague in many points’? (p. 
143). 

10 This formula is taken from Art. 22 of the Covenant of the League of Nations. 
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tions of the modern world,’’ clearly referring to the so-called _‘‘backward 
‘peoples,’’ was for many reasons discarded; but the new phrasing is am- - 
biguous. Ross 1 Bey “full self-government’’ with independence. 
But this is hardly so;“Bentwich and Martin *? deny this identity. This 
denial ean be backed by other considerations: Article 73b contains the 
obligation to develop self-government, but no obligation to grant inde- 
pendence. The phrase ‘fully self-governing’’ appears in Article 1, para- 
graph 2 of the League Covenant; the fact that this article speeks of ‘‘fully 
self-governing’’ Dominions or Colonies shows that full self-government was, 
not meant to be identical with independence. “This phrase of Article 73 
can also hardly be interpreted as meaning democratic institutions, as there 
are totalitarian states among the original Members of the United Nations.* 
It could also be said, as Kelsen 1 points out, that, if taken in the sense of 
democracy, ‘‘the people of the whole territory of a Member state may not 
yet have attained the full measure of self-government.’’ 

Although Article 73 speaks once of the ‘‘inhabitants’’ of these territories, 
paragraphs a and b speak of the ‘‘peoples concerned.’’ All commentators ** 
agree that Chapter XI probably refers to ‘‘colonial peoples,’’ to territories 
“inhabited by relatively primitive aborigines with a backward civilization,’’ 
to the indigenous population. It is certain that Chapter XI does not refer 
to nationality or minorities problems, for instance, to the national aspira- 
tions of the Ukraine.** Is it true, as Ross * states, that Chapter XI does. 
not refer to territories administered as an integral part of the a 
country ? 

Because of this vagueness other problems arise: Who determines whether 
a territory has_or ha: not a ‘‘full measure of self-government’’? Who 
determines whether such territory has reached á full measure of self- 
government: the administering state or the United Nations? 

It seems to this writer to go too far if, as Goodrich and Hambro #8 write, 
Chapter XI ‘‘establishes the principle of the international accountability 
of Members for. the administration of non-self-governing ` territories.” 
On the other hand, it is not entirely correct, as the British Government ?® =~ 
stated, that Chapter XI ‘‘ does not empower the United Nations to intervene 
in the application of these principles by the Power concerned.” -— 

There can be no doubt that one of the most significant feetures of this 





11 Op. cit., p. 185. 12 Op, cit., p. 143. 

4 13 But in its reply to the Ad Hoe Committee on Factors (A/AC.67/2, May 8, 1953, 
pp. 37-40) the United States insisted strongly on democratic principles with regard to 
‘*full self-government.’’ 14 Op. cit., p. 557. 

15 See, particularly, Ross, op. cit., p. 178; Kelsen, op. cit., pp. 555-556. 

16 But the above-quoted reply (note 13 above) of the United States called ‘‘special 
attention to the tragic cases of those peoples who had independence prior to World War 
II, but who had since had a dependent status imposed upon them.’’ 

17 Op. cit., p. 180. 18 Op. cit., p. 406. 

' 19 Commentary on the U.N. Charter (Cmd. 6666 (1948), p. 11). 
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present period of crises is what may be called the ‘‘colonial rebellion.’’ 
In 1946 the Secretary: General of the United Nations invited fhe Members 
to communicate their views as to the factors to be borne in mind in de- 
term-ning the territories envisaged by Chapter XI and to list such terri- 
tories under. their jurisdiction. Only twelve Members answered; only. 
eight? Members furnished information on 74 territories under their ad- 
ministration. Nearly all of these are colonies or protectorates; all-of them 
with the exception of Alaska*! are overseas territories. Chapter XI 
in action sees, consequently, the small group of the so-called ‘‘ colonial 
a Powers, ” faced by a large and non-benevolent majority consisting, first of 
all, cf the Asian-African bloc—the core of the colonial rebellion, and 
the Soviet states, promoting the colonial rebellion for their own reasons, 
joined very often by the Latin American Republics. In actual prac- 
tice ‘‘Chapter XI is being used to develop a system of international ac- . 
countability for the colonial administration which, in fact, exceeds the 
requirements of the Chapter itself.” 22~ Chapter XI in action has become 
another theater of the struggle between the white man and non-white 
huménity, interspersed with the struggle between the Free World and 
Communism. 
The great majority of the United. Nations Members have taken the 
offensive; the ‘‘colonial Powers’’— first of all, the colonial Powers par 
excelence, Belgium, France and the United Kingdom;—found themselves 
/ on the defensive, using for their defense primarily the of Chapter XI 
itself, and the principles of sovereignty and non-interférence in matters 
lot t domestic jurisdiction. The offensive of the majority has only rarely 

















sponsored proposals which clearly go beyond Chapter XI.” But even 
proposals remaining sika aar KE Gr a a cule hones seldom 
fail to irritate the administering Powers; hence many bitter debates have 
taken place; once the French delegate walked out; at the present (1953) 
sessicn of the General Assembly the Belgian chair in the corresponding 
committee has remained vacant from the beginning. 

This offensive of the majority has taken many forms: the Philippines’ 
proposed. resolution on conferences of the peoples concerned.”* <A resolu- . 
tion expressing the hope that the administering Powers would propose 


20 Belgium, France, the United Kingdom, The Netherlands, Denmark, the. United 
States, Australia and New Zealand. 

21 The United States reported not only on Guam, Samoa, the Virgin Islands and 
Puerta Rico, but also on the territories of Alaska and Hawaii. Many Latin American . 
Republics alsc have territories and do not report on them. The United States reply 
(note 13 above) pointed out that ‘‘other states might also have obligations in relation 
to territories under their administration. 74 ¢> 22 Goodrich and Hambro, op. cit, p. 79. 

23 That was, for example, the wish of the Soviet Union at the 3rd Session of the 

on Assembly (Paris, 1948) that political information in the reports under Article 
il 73e be made obligatory. cea 
24 General Assembly, 2nd Session, 1947, A/P.V. 106. 
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trusteeship agreements for all or some of these territories % was narrowly 
defeated in the Assembly by _24 votes to 24 with one abstention. The 
‘‘voluntary’’ inclusion of political information was ‘‘welcomed and en- — 
couraged.” On October 15, 1958, Pakistan suggested 2% that United Nations 
Members turn over some of the United Nations Secretariat jobs allotted 
to them to representatives from non-self-governing territories. . 

Many, often bitter, debates have concerned the creation of. special com- | 
mittees. At the first session an ad hoc committee was created which re- 
ported to the second session ; a standard form for information was adopted.” 

At the third session of 1948 the problem of the cessation of reporting r came Ormak? 
up first, in a negative way in the criticism by the Soviet Union of the penmet 
continued report by The Netherlands on Indonesia. At the next session 

this problem came up in a positive way. The delegates of Belgium, France, 

the United Kingdom, Australia and New Zealand(strongly) took the position 

that the determination whether and when reports shall cease is a matter 

of domestic jurisdiction, within the meaning of Article 2, paragraph 7. 

France and the United Kingdom declared that the administering Power 

alone has the right to decide when a territory has ceased to be non-self- 
governing in the sense of Article 78. Syria, Poland, Saudi Arabia, the 

Ukraine and the Soviet Union were highly critical. Majority speakers . p 
pointed to the absence of implementation machinery for Chapter XI; the Y7 _ 
delegates of Belgium and France retorted that their countries would never rity a 
have signed the Charter if such machinery had been included. The United 5 ue 
Kingdom, France and Belgium declared that they deny any right of a non Ceff- 
United Nations to supervise the administration of these territories or any 
accountability: of their countries to the United Nations. 

The discussions in the sixth session (1951) were particularly bitter. 
Burma laid down the thesis that ‘‘a colonial regime, however satisfactory, 
is no substitute for self-government.’’ The problems of what constitutes 
independence, at what stage a territory is ready for self-government, and 
who should decide these questions, came to the foreground. The Ad Hoe 
Committee on Factors was created to study the factors to be taken into 
consideration in order to decide whether a territory is or is not fully self- 
governing. The report of this committee °S was submitted at the seventh 
session in 1952. The British, French and Belgian delegates rejected any 
thesis which, even by implication, interprets Chapter XI as meaning that 
the administering Powers are accountable to the United Nations. The 
French delegate spoke bitterly of the ‘‘semi-mystical idea of the original 
sin of colonization.” ‘A new Ad Hoc Committee on Factors was created. 
In its reply 7° to the Ad Hoc Committee the United States stated that ‘‘it 


25 This hope was based on Art. 77 (1 c). 

26 The New York Times, Oct. 16, 1953, p. 6. 

27 General Assembly, 2nd Session, 1947, A/P.V. 108, 
28 Seventh Session, 1952, A/2178 (Sept. 16, 1952). 
29 See note 13. 
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Ög not feasible to lay down a definition of a full measure of self-government 

anes va whic. can be precise, absolute and all-inclusive.’’ The United States took 

At Yoo the stand that the determination of the constitutional status of territories 

l under national sovereignty is the responsibility. of the administering Mem- 

w wf ber concerned, but recognized, in view of Article 10, the authority, of the 

Zer. General Assembly to discuss and attempt a definition and to make recom- 
TAN mendations. 

The United States has notified the United Nations that it will discontinue 
its reports cn Puerto Rico, as this territory has become fully self-governing 
as the ‘‘Commonwealth of Puerto Rico.’’*° The same decision has recently , 
been made by The Netherlands concerning Surinam and the Dutch Antilles. / 
Denmark has recently informed the United Nations that it will no longer 
report on Greenland, as Greenland has been incorporated into Danish terri- 
tory. The Trusteeship Committee at this year’s (1953) session voted, 27 
to 23. with two abstentions,** for a resolution giving the Assembly the power 
to decide whether a dependent territory could be considered as having 
reacted full self-government. The delegate of India doubted the attain- 

ent of ful self-government by Puerto Rico. 

While the administering Powers have hitherto remained in a defensive 
position, the direct challenge to their jurisdiction seems to move them in 
the direction of ignoring the above-quoted resolution, should it be adopted 

we by the General Assembly, as such resolutions are not legally binding. But 
the strongest counter-offensive has been taken by Belgium, developing a 
chain of ideas now often referred to as “la thèse belge.’’ At the seventh 
sessicn of the General Assembly the Belgian representative, M. Ryckmans, 
stated that Chapter XI applies to backward ethnie groups everywhere, 
wheraas many states containing such groups make no reports, but unduly 
attack those Members which more than fulfill their obligations under 
Chapter XI. In 1953 he spoke of ‘‘numerous non-represented tribes and 
sects.” 8? The Belgian Government has fully developed this thesis in its 
reply to the Ad Hoc Committee on Factors 33/and in a growing literature.** 

ý The Belgiar thesis recognizes that, from a legal point of view, the Charter 
= not empower the General Assembly to decide whether a territory has 
br has not attained a full measure of self-government; that decision rests 


30 In Spanish: Estado Libre Asociado de Puerto Rico. 

81 The New York Times, Oct. 10, 1953, p. 8. 32 Ibid., Oct. 5, 1953, p. 8. 

33 U.N. General Assembly, .A/AC. 67/2, May 8, 1953, pp. 3-31. See also the speech 
of the Belgian representative, Joseph Nisot, in the Ad Hoc Committee on Faetors 
(Nations Unies, Communiqué de Presse PM/2550, 21 juillet 1958). 

84 S3e: ‘‘Guarantees no longer enjoyed by many indigenous peoples’’ (pp. 13), 
transmitted by the Belgian Government Information Center in New York; the article: 
‘*Les Communautés indigènes au Pérou d’aprés la Constitution Péruvienne de 1938,’? in 
the review, Civilizations, Vol. III (1953); the article by Professor F. Van Langenhove, 
permanent representative of Belgium to the U.N.: ‘‘Continuité de la Mission de Civili- 
sation,’’ in the review, Synthèses, 8e année, No. 95, p. 21. 
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exclusively with the Members concerned. The General Assembly can 
make recommendations, but they are not legally binding. Self-government, 
it is stated, is not identical with independence: obligations assumed under, 
Chapter XI do not include the obligation of guiding these peoples toward 
independence. 
The interpretation that Chapter XI applies only to colonies and pro- 
tectorates, is strongly attacked as discriminatory and arbitrary. The 
word ‘‘colony’’ is nowhere mentioned in Chapter XI. It is also not true ae 
that Chapter XI applies orly to ‘‘overseas territories’’; there is a coloniza- 
tion by seaward and by land ward expansion.” Neither is the existence 
ofsuch territories excluded by the fact that they are integrated into the 
metropolitan area. There are many peoples—the Belgian thesis gives de-| ~~ 
tailed explanations as to many concrete examples—ot | inferior civilization 
in Africa, Asia and Latin America, which do not merely form minorities, 
but form quite separate ethnic groups, different in race, language or re- 
ligion, or have hardly anything in common with the peoples of higher 
civilizations on whom the government of the country in question is based. 
Colonization is no less colonization, if it is made by territorial contiguity, 
an L Made ay overseas expansi t made by overseas expansion. The primitive Indians of Latin §wasao 
merica were in colonial times governed from overseas. The fact that Coterr¢ 
their countries became independent by revolutions made by Criollos— a> 
revolutions in which the native inhabitants had no part—often did not 
change their status; only now an independent government sitting in the Op É 
same country controls them. Even in the new Asian states, where inde- ‘’ 
pendence was won by autochthonous peoples, many primitive peoples A thre- 
Ie these states are not fully self-governing. 
The Belgian thesis attacks the restriction of Chapter XI merely to ~~ 77 
overseas colonies and protectorates not incorporated in the metropolitan 
area, not only as an injustice to the reporting Members, but also as an 
injustice, an abandonment of the many millions of backward, not fully 
leetegoverming penpras in the states of the non-reporting Mambers. The 
Belgian thesis reminds us of the strict obligation under Article 23(b) of 
the League of Nations Covenant, under which the Members were bound 
‘to secure just treatment of the native inhabitants of territories under 
NNN ae ne ee e ee ae 
their controls,’’ an obligation which, in view of the current practice with 
regard to Chapter XI has no equivalent in the United Nations: Charter 
The Belgian thesis reminds us of the investigation of conditions in Liberia, 
begun in 1929, at the request of the United States and carried out in co- 
operation with the League, where Anthony Eden invoked the obligation 
of the Member, Liberia, under Article 23(b). The Belgian thesis is thus 
not only a defense of the colonial Powers, but a counter-offensive, a chal- 
lenge, in favor of millions of backward peoples not protected by Chapter XL 
If we look at Chapter XI in action, we cannot fail to be struck when 











35 See also Duncan Hall, op. cit., pp. 40-43. 
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we see how greatly the position of the white man of the Occidental, particu- 
larly European, culture has deteriorated. The Occidental white man who, 
up to a short time ago, seemed to rule the world, finds himself today in a 
defensive position, attacked by the majority of the non-white humanity 
and by Communism; this position of the Occidental white man would be 
critical, indeed, were it not for the overwhelming power of the United 
States. At the same time, we see that Chapter XI in action shows the same 
picture of a worldwide ideological conflict as other areas of United Nations 
activities. Chapter XI in action is thus, as the Assistant Secretary of 
State for United Nations Affairs recently said of the United Nations as 
a whole, a mirror of the world as it is todayy- 

l Joser L. Kunz 


THE PROPOSED EUROPEAN POLITICAL COMMUNITY 


Into the complicated pattern 1 of Western European attempts at unifica- 
tion has bean projected a proposal for a European political community de- 
signed to integrate the European Coal and Steel Community (ECSC), the 
proposed European Defense Community (EDC), and, to some extent, the 
Council of Europe, within the framework of a supra-national, democrati- 
cally organized political authority. The proposal rests on premises that 
the creation and control of a common European Army and the develop- 
ment and maintenance of a common market founded on free circulation of 
goods, services, capital and persons require co-ordination and direction 
which can best be provided through political, rather than technical, organs.” 

The proliferation of functional European Assemblies since the war 
had already suggested the need for consolidation to the drafters of the 
European Defense Community Treaty signed at Paris, May 27, 1952, by 
representatives of Belgium, France, Italy, Luxembourg, The Netherlands 
and the Federal Republic of Germany.’ Since these six states were already 
parties to the European Coal and Steel Community Treaty,* it was agreed 


= See, e.g., Josef L. Kunz, ‘‘Supra-National Organs,’’ this JOURNAL, Vol. 46 (1952), 
pp. 630-698; O. Wilfred Jenks, ‘‘Co-ordination in International Organization: An In- 
troduztory Survey,’’ British Year Book of International Law, Vol. 28 (1951), pp. 29, 
58ff.; John Goormaghtigh, ‘‘Huropean Integration,’’ International Conciliation, No. 
488 (Feb. 1953), pp. 49-1097 HE 

2 Cf. Goormaghtigh, loe. cit., p. 105: ‘‘The danger of an army without a foreign 
policy and the danger of building not a democratic, but a technoeratic, Europe has been 
the major stimulant to the creation of an over-all political authority with a parliament 
elested by direct universal suffrage.’’ 

e For an English translation of the Treaty constituting the European Defense Com- 
munity see Convention on Relations with the Federal Republic of Germany .. . ete, 
Senate Doc., Execs. Q and Ñ; 82d Cong., 2d Sess. (Washington, 1952), pp. 167 ff. For 
an analysis thereof, see Josef L. Kunz, ‘‘Treaty Establishing the European Defense 

T Community,’* this JOURNAL, Vol. 47 (1953), pp. 275-281. 

« For an English translation thereof, see Senate doc. cited above, pp. 255 ff., and this 
JOURNAL, Supp., Vol. 46 (1952), pp. 107 ff. This ‘‘Schuman Plan’’ Treaty entered 
into force July 25, 1952. 
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that a common Assembly could serve the functions of both Communities. 

Moreover, by Article 38 of the Defense Community Treaty, the consoli- 
dated Assembly was directed to examine problems arising from the co- 
existence of established or contemplated agencies, and the constitution of 
a ‘‘permanent organization... [of] federal or confederal structure, 
based on the principle of the spurai of Dover: and having, in ae 
lar, a two-chamber system of representation.”’ 

Since the European Defense Community Treaty is not yet in force, 
the six Ministers for Foreign Affairs of the countries participating in the 
Coal and Steel Community arranged, at the urgent suggestion of the Con- 
sultative Assembly of the Council of Europe, for the establishment of an 
ad hoc Assembly to draft a treaty by March 10, 1953, providing for a 
European Political Community. The ad hoc Assembly was composed ex- 
clusively of representatives of the six Coal and Steel Community states, al- 
though observers from other European states attended. 

The deadline was met; and on March 10, 1953, the Draft Treaty embody- 
ing the Statute of the European Community was adopted by the ad hoc 
Assembly in Strasbourg.® 

In presenting the Draft Treaty to ithe six Ministers for Foreign Affairs, 
Paul-Henri Spaak, as Präsi dent of the ad hoc Assembly, quoted George . 
Washington ’s comments in transmitting the draft Constitution of the United 
States to Congress, and continued in part: 


On 10 September last, the Ministers for Foreign Affairs of the Fed- 
eral Republie of Germany, of Belgium, France, Italy, Luxembourg and 
the Netherlands, decided to embark on the political stage in the build- 
ing of a United Europe... . 

ee the S which we now submit to you is the work 
neither of the maximalists | tnor-of the unimelists 3 in this Assembly; the a 
Europe we are proposing to create is neither federal nor confederal. -a 

étween the two extremes, represented on thè one hand bya 5 

_ hae inter-governmental system, linking States which retain their ie 
ntire sovereignty and on the other by a Constitution which would 
~~ Samelia pool most of the activities of our States, our Assémbly 
has chosen a middle path—that of setting up a Political Community 
of a supranational character, The Siarats which we have drawn up 
respects the powers an competence which the governments of our 
countries have hitherto kept under their own control in order to con- 
tinue to exercise them separately. It does not entail any fresh trans- 

n fe fers of sovereignty. 

Up till now the building of Europe has been a piecemeal affair. We 

have the Schuman Plan, which has now been in operation for seven 


5 See, for English text, Ad Hoc Assembly Instructed to work out a Draft Treaty 
setting up a European Political Community. Draft Treaty embodying the Statute of 
the European Community. Information and Official Documents of the Constitutional 
Committee, October 1952-April 1953 (Published by the Secretariat of the Constitutional 
Committee, Paris, 9 Quai Anatole-France, 1953. 179 pp.). The Draft Treaty appears 
as Document 10 of this collection. The original French text has been published as Doe. 
15R of the ad hoc Assembly. 
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months. We have the European Army, the creation of which has now 
been submitted for approval to the Parliaments of our countries. 
These were stages towards a united Europe the political structure of 
which was still undefined. 

The Statute worked out by our Assembly fills the gap. .. .° 


In comparable fashion, Heinrich yon Brentano, Chairman of the Consti- 

. . . Coa E 
tutional Committee which drafted the Statute for the ad hoc Assembly, 
characterized the Statute in part as follows: 


The task set by the Six Foreign Ministers . . . represents a revolu- 
tion which has been quietly going forward. ... The European Com- 
WK munity ... will be neither a Confederation nor a Federal State. 
. If is, of course, clearly and definitely distinguishable from_any 
coalition or alliance based solely on international _treaties_or_agree- 
ments. Such coalitions or alliances leave existing antitheses intact, 
and are guided by the principle of hegemony, whereas in the Com- 
munity proposed in the draft Statute, although the individual ex- 
istence of the peoples which compose the Community will be guaranteed, 
it will be impossible for any individual State, or any group of States 
within that Community to“assert its hegemony... . 

The Community is to be such that If will be able to take on a more 
and more precise form, according to its own laws, until it develops by 
a natural process into a real Federal State or Confederation. 

This appears particilarly clearly from the fact that the supra- 
national Community possesses one of the attributes of a State: its 
Parliament will consist of a directly-elected Peoples’ Chamber, and of 

‘an indirectly-elected Senate which is to guarantee co-operation, on a 
(basis of equality, between the peoples of the individual national States. 
A supra-national executive organ is envisaged in the form of the Euro- 
pean Executive Council, whose formation, composition and activity 
will, in accordance with the principles of parliamentary democracy, 
require the confidence of Parliament. Constitutional order will be . 
ensured by the Court of the Community. The Council of National 
Ministers”... will have to make it clear that there is no intention of 
establishing one single super-State in place of the six participating 
national States... .? 








A proposed organization of states which is allegedly neither federal nor 
confederal, which is not a super-state, but which will possess a supra- 
AÀ national character, without entailing fresh transfers of sovereignty, is 
entitled to closer examination. ee 
Unlike the Coal and Steel Community and Defense Community treaties, 
both of which are concluded in the names of Heads of States, the European 
Community Treaty commences: ‘We, the Peoples [of the six states] .. . 
have decided to create a European Community. Wherefore, our respective 
Governments, through their Plenipotentiaries .. . have adopted the pres- 
ent Treaty.” Since a comparable formula was employed in the Preamble 
to the United Nations Charter without creating a super-state, the phrasing 


6 Ibid., pp. 149-151. 
7 Ibid., pp. 48-51. 
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possesses political rather than legal significance. The Draft Treaty is. to 
come into force only when ratified by all six states (Article 117). Acces- 
sion ‘‘to the Community’’ is open to states—not to ‘‘peoples’’—which are 
members of the Council of Europe and to other European states which 
accept certain guarantees as to the protection of human rights (Article 
116). 

The Draft Treaty asserts the ‘ panin character’’ of the Enropsan 


‘Community and its ‘‘mission’’ in the following terms: 


Artisle 1 


The present Treaty sets up a EUROPEAN COMMUNITY of a supra- 
national character. 

The Community is founded upon a union of peoples and States, upon 
respect for their personality and upon equal rights and duties fo: or all. 
It shall be indissoluble. 


Article 2 


The Community has the following mission and general aims: 

—to contribute towards the protection of human rights and funda- 
mental freedoms in Member States; 

—to co-operate with the other frea nations in ensuring the security 
of Member States against all aggression ; 

—to ensure the co-ordination of the foreign policy of Member States 
in questions likely to involve the existence, the security or the pros- 
perity of the Community; 

—to promote, in harmony with the general economy of Member 
States, the economie expansion, the development of employment and 
the improvement of the standard of living in Member States, by means, 
in particular, of the progressive establishment of a common market, 
transitional or other measures being taken to ensure that no funda- 
mental and persistent disturbance is thereby caused to the economy of 
Member States; 

—to contribute towards the endeavours of Member States to achieve 
the general objectives laid down in the Statute of the Council of 
Europe, the European Convention for Economic Co-operation, and the 
North Atlantie Treaty, in co-operation with the other States parties 
thereto. 


The significance in international affairs of the provision in Article 5 that 
‘The Community, together with the European Coal and Steel Community 
and the European Defence Community, shall constitute a single legal 
entity” (une entité juridique unique), is suggested in the following 
articles: 

Article 4 


The Community shall-have juridical personality. 

In international relationships the Community shall enjoy the juri- 
dical personality necessary to the exercise of its functions and the at- 
tainment of its ends. 


s Cf. Hans Kelsen, The Law of the United Nations (1950), pp. 6-8, on the a a 
phrases of the United Nations Charter. ; 
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In each of the Member States the Community shall enjoy the most 
extensive juridical personality which is recognized for legal persons of 
the nationality of the country in question. Specifically, it may acquire, 
or transfer, immovable and movable assets and may sue and be sued 
in its own name. 

The Community shall possess, in the territories of the Member States, 
such immunities and privileges as are necessary to the fulfilment of its 
task, under conditions determined in the Protocol appended to the 
present Treaty. . 

Article 34 


The President of the European Executive Council shall represent the 
Community in international relations. 


Article 67 


ft: Within the limits of the powers and competence conferred upon 
it, the Community may conclude treaties or international agreements or 
accede thereto, 

2. The Community may conclude treaties or agreements of associa- 
tion with third States ... [under certain conditions]. 


Article 68 


The European Executive Council shall negotiate and conclude 
treaties or international agreements on behalf of the Community. 

Where such treaties or agreements relate to matters in which the 
present Statute provides. for the assent of another institution of the 
Community, the European Executive Council may ratify them only 
when authorized so to do by the other institution concerned, acting in 
accordance with the procedure and conditions laid down for the ex- 
ercise of its competence. 

Article 69 


In order to achieve the general aims laid down in Article 2, the 
Community shall ensure that the foreign policies of Member States 
are co-ordinated. T 
For this purpose the European Executive Council may be em- 
powered, by unanimous decision of the Council of National Ministers, 
to act as common representative of the Member States. 





Article 72 


ene States may not conclude treaties or international agree- 
ments which run counter to commitments entered into by the Com- 
munity or adhere to such treaties or agreements. 


Article 74 


The Community shall, to the extent required for the achievement 
of its aims and within the limits of its powers and competence, have 
the right to accredit and receive diplomatic representatives. 


Article 89 


The Community may represent its Member States in any Specialized 
Authority or Community to which all such Member States belong. 


ay 
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Perhaps there is nothing in these provisions incompatible with the con- 
clusion that the six states have proposed the establishment by treaty of an 
international organization, rather than a supra-national organization. To 
paraphrase portions of the Advisory Opinion of the International Court 
of Justice on Reparation for Injuries Suffered in the Service of the United 
Nations, the six states may intend, ‘‘in conformity with international law, 
to bring into being an entity possessing objective international personality, 
and not merely: personality recognized by them dlone’’;® and to entrust it, 
as regards themselves, with the exercise of certain powers normally ex- 
ercised, in the relations of states, by national organs. 

However, the extent to which the character and functions of the pro- 
posed European Community are supra-national, international, or national 
can better be determined after analysis of the structure and powers of its 
organs. The institutions of the Community are a bi-cameral Parliament, 
a Court of Justice, and three Councils with marked differences in their 
composition, functions and authority—the European Executive Council, 
the Council of National Ministers and the Economic and Social Council 
(whose functions are purely advisory). 


THE PARLIAMENT 


The ‘‘first Chamber’’ of the Parliament—the Peoples’ Chamber—is to 
be composed of 268 deputies representing ‘‘the peoples united in the Com- 


munity’’ and will be elected by ‘‘universal, equal and direct suffrage, by 


secret ballot open to both men and women’”’ in the six states. The number 
of deputies elected from the territories of Member States is fixed as follows: 
Germany, 63; Belgium, 30; France, 70 (the extra 7 being for her overseas 
possessions) ; Italy, 63; Luxembourg, 12; Netherlands, 30. 
_ The second Chamber, or Senate, is to be composed of 87 senators repre- 
senting ‘‘the people of each State’’ and elected for five-year terms by the 
national Parliaments, as follows: Germany, 21; Belgium, 10; France, 21; 
Italy, 21; Luxembourg, 4; Netherlands, 10. 

The Parliament is, within the scope of its competence, a real ingisiaitee 
body, The enactment of legislation requires ‘‘the assent of each of the 


two Chambers in succession by simple majority” (Article 52). Deputies 


and senators vote as individuals and may not accept any mandate as to 
their voting (Article 12). Moreover, the ‘‘Member States pledge them- 
selves to take all measures necessary to Implement the laws, regulations, 
decisions and recommendations of tis Community” (Article 108); the 
‘European Executive Council and the Authorities of each Member State 
shall be charged [sont chargés], as they are each and severally affected, with 
the execution of the Community’s legislation and of the regulations of the 


European Executive Council”? (Article 53); the Community's Court of 
Justice has power to ‘‘ensure the rule of law in the interpretation and ap- 








? I.C.J. Reports, 1949, p. 185; this JOURNAL, Vol. 43 (1949), p. 598. 
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plication of the present Statute and of the laws and regulations of the 
Community’’ (Article 38), and its judgments ‘‘shall have executive force 
in the territory of the Member States’’ (Article 106). Legislation enacted 
by the Parliament is binding upon officials and organs of the Community, 
upon the states which compose the Community, upon state officials, and, 
it appears, directly upon the inhabitants of the states composing the 
Community. 

The scope of the legislative competence of Parliament is not precisely in- 
dicated either by general grant or by specific limitation. In a number of 
articles 1° it is stipulated that ‘‘the Community shall enact legislation de- 
fining,’’ for example, the principles governing the status of its officials, the 
electoral system, the methods of implementing the budget, or of setting up 
subsidiary organs. Article 10 provides that ‘‘Parliament shall enact legis- 
lation’’ but there is no indication that its legislative competence is re- 
strizted to the enumerated situations in which it is provided that ‘‘the 
Community shall enact legislation.’’** On the other hand, the powers of 
the Community, as distinguished from its Parliament, are subject to the 
rule of restrictive interpretation..?7 Although the Common Assembly of 
the European Coal and Steel Community and the European Defense Com- 
munity is intended eventually to be replaced by the Parliament of the 
European Community ‘‘which shall exercise the powers and competence 
of the former’’ (Article 60), no substantial increase in legislative power is 
thereby envisaged.?* 


THE EUROPEAN Executive COUNCIL 


The European Executive Council, which is charged with ‘‘the general 
administration of the Community’’ (Article 27) is in some respects not 
unlike a cabinet in a parliamentary system of government. The President 
of the European Executive Council is elected by majority vote of the 


10 For example, Arts. 8, 18, 19, 23, 51, 75, 88 and 104, where the original French text 
stipulating that ‘‘une loi de la Communauté détermine’’ or ‘‘fime’’ or ‘‘réglemente’’ 
something is uniformly translated in ‘‘the official English translation’’ as ‘‘the Com- 
munity shall enact legislation.’’ For other references to legislation, see Arts. 20, 52~ 
54, and 76. 

11 Art. 54 provides that Parliament may also make recommendations ‘‘under the con- 
ditions and within the limits in which it is entitled to legislate’’; but those conditions 
and limits are nowhere clearly expressed. 

12 Cf. Art. 6: “The Community shall exercise all such powers and competence as are 
conferred upon it by the present Statute or by subsequent enactment. 

‘(The pravisions defining the powers and competence conferred upon the Community 
by the present Treaty shall be restrictively interpreted.’’ 

The words ‘‘the present Statute’’ refer not only to ‘‘the present Treaty’’ but include 
also the provisions of the European Coal and Steel Community Treaty and the European 
Defense Community Treaty. Cf. Article 108. 

13 See Arts. 20-25 of the Coal and Steel Community Treaty and Arts. 33-38 of the 
Defense Community -Treaty. 
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Senate and himself appoints the other members of the Council who have 
the title ‘‘Ministers of the European Community.’’ The European Ex- 
ecutive Council must resign. if it fails to maintain the confidence of both 
Chambers of Parliament, although, in certain circumstances, it can dis- 
solve the People’s Chamber and call for a new election. 

The European Executive Council may make decisions which “shall be 
binding in all aspects” (Article 33) and which ‘‘shall have executive force - 
in the territory of the Member States’’ (Article 106). It may also make 
recommendations which ‘‘shall have binding effect as regards the aims 
specified therein, but shall leave the means of implementation to the Authori- 


_ ties to whom the recommendation is addressed” (Article 33). It may 


also express opinions whica are not binding (Article 33) and make pro- 
posals to Member States, which are apparently not binding (Article 55). 
Members of the European Executive Council may attend all meetings of 
either Chamber of Parliament, have the right to initiate legislation and 
the obligation to submit to interpellation (Articles 23, 24). 

The President of the European Executive Council promulgates laws 
(Article 52) and the Council issues ‘‘regulations to ensure the implementa- 
tion of the laws of the Community’’ and is charged, along with the Authori- 
ties of Member States, ‘‘with the execution of the Community’s legislation’ 
and of the Council’s own regulations (Article 53). 

With the approval of the Senate, the European Executive Council se- 
lects the judges of the Court (Article 89); and, after integration with 
the European Coal and Steel Community, it will appoint, direct and super- 
vise that organization’s High Authority (Article 63)—-which has important 
supra-national powers and functions.“* The European Executive Council 
is also slated to replace the Board of Commissioners (the Commissariat) of 
the European Defense Community and assume its important powers 
(Article 63). 

The European Executive Council exercises important powers in the 
international relations of the Community, as indicated above.® In col- 
laboration with Parliament, and with the unanimous concurrence of the 
Council of National Ministers, it proposes and implements the annual 
budget, rates and methods of taxation, and contributions of Member States 
(Articles 76-81). Subject to comparable restrictions, it algo has im- 
portant powers in establishing progressively ‘‘a common market among the 
Member States, based on the free movement of goods, capital, = persons” 
(Articles 82-87). 

Significant authority to intervene’in the domestic affairs of Member 
States is envisaged in the following terms: 


14 Bee Raymond Vernon, ‘‘The Schuman Plan: Sovereign Powers of the European 
Coal and Steel Community,’’ this JOURNAL, Vol. 47 (1953), pp. 188-202; E. van Raalte, 
‘(The Treaty constituting the European Coal and Steel Community,’’ International 
and Comparative Law Quarterly, Vol. I, Pt. 1 (1952), pp. 73-85. 

18 Supra, p. 114. 
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Article 104 


Member States may request the European Executive Council for 
assistance 1n maintaining constitutional order and o emooraug insti- 
tutions within their territory. 

The European Executive Council, with the unanimous concurrence 
of the Council of National Ministers, shall lay down the conditions 
under which the Community shall be empowered to intervene on its 
own initiative. .. . They shall be enacted as legislation of the Com- 
munity. 


THE COURT 


The judicial system envisaged for the European Community is centered 
about a Ccurt of Justice which ‘‘shall be identical with the Court of the 
European Coal and Steel Community and of the European Defense Com- 
munity.’’ As stated above, the Court ‘‘shall ensure the rule of law in the 
interpretation and application of the present Statute’’ (which includes 
the Coal and Steel Community and Defense Community treaties as well 
as the European Community Treaty) and the laws and regulations of the 
Community (Articles 38, 108). Moreover, judgments of the Court are 
enforceable within the territory of Member States as follows: 


Article 106 


The decisions of the European Executive Council and the judgments 
of the Court shall have executive force in the territory of the Member 
States. . 

Enforcement in the territory of the Member States shall be ensured 


through the normal legal channels of each State. It shall be preceded 
by the customary executive formula employed in the State within 
whose territory the decision is to be enforced, there being no interven- 
tion by the national authorities other than a verification of the authen- 


ticity of the decision. This formality shall be be entrusted to a Minister 
appointed for the purpose by each Government. 


The jurisdiction of the Court is broadly conceived and is both original 
and appellate. ‘‘The Court shall in its own right take cognizance of 
disputes’’ between Member States or between a Member State and the 
Community if the dispute arises ‘‘out of the application or interpretation 
of the present Statute or of a law of the Community” (Article 41). Except 
where otherwise provided by the Community, it takes cognizance ‘‘in first 
and final instance of all appeals formally lodged against the Community’’ 
(Article 42). It has jurisdiction over ‘‘appeals for annulment on grounds 
of lack of competence, substantial procedural violations, violation of the 
Statute or of any regulation concerning its application, or abuse of power, 
where such appeals are lodged by any interested party against the decisions 
or recommendations of the European Executive Council or of the adminis- 
trative authorities subordinate thereto’’ (Article 43). Since the High 
Authority of the Coal and Steel Community is destined to become a sub- 
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‘ordinate authority of the European Executive Council, it would appear 
that the Court will have jurisdiction over legal complaints arising out of 
broad economic activities and over suits brought by states, by institutions 
of the Community, and by business enterprises or associations. The pos- 
sibility of setting up subordinate courts is envisaged (Articles 38, 41). 
The Court has ‘‘sole jurisdiction to decide on the validity of decisions or 
recommendations of the European Executive Council and of deliberations 
of the Council of National Ministers, in cases where such validity is con- 
tested in litigation before a national court’’ (Article 44). Appeals by 
- natural or legal persons may also be heard on the basis of the Convention 
for the Protection of Human Rights and: Fundamental Freedoms signed at 
Rome, November 4, 1950 16 (Article 45). ~ 77 

A self-imposed limitation on possible recourse to the International Court 
of Justice in certain matters appears to be contained in the provision that 
the Member States ‘‘undertake not ta avail themselves of any mutual 
declarations or conventions existing among them to submit any difference 
arising out of the interpretation or application of the present Treaty [the 
European Community Treaty only] to a method of settlement other than 
those provided for herein” (Article 46). 





THE COUNCIL oF NATIONAL MINISTERS 


The system of checks and balances within the governmental system of 
the proposed European Community culminates in the rôle of the Council 
of National Ministers. Composed of a member of the government of eath 
state participating in the Community, it ‘‘shall exercise its powers and 
competence in the cases specified and in the manner indicated in the 
present Statute [2.e., in the three treaties] with a view to harmonizing the 
action of the European Executive Council with that of the Governments 
of Member States’’ (Articles 35, 36). Members of the Council of Na- 
tional Ministers are obligated to ‘‘exchange information and institute a 
procedure for mutual and permanent consultation’’ on questions affecting 
the Community (Article 70); and the Council shall be.convened at the 
request of a Member State or of the Huropean Executive Council (Article 
37). Its members may attend, and the President of the Council may be 
heard in, all meetings of either Chamber of Parliament (Article 24). 
Communication with each Member State shall be through the Minister 
representing the latter on the Council (Article 37). 

The real function of the Council of National Ministers—an organ not 
contemplated in the original Schuman Plan—is to preserve national free- 
dom of action, even to the extent of a veto on Community action, in cer- 
tain specified fields. Thus, the unanimous concurrence of the Council of 
National Ministers is required in the following situations: empowering the 


16 For text, see this JOURNAL, Supp., Vol. 4% (1951), pp. 24-39. 
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oo Executive Council to act as a common representative of Member 
States in the international relations of the Community (Article 69); de- 
term-ning the assessment, the rates of taxation, the manner in which the 
Community’s taxes are levied, and the contributions of Member States 
(Articles 73, 80); proposals for the establishment of a common market 
(Article 84) ; determining the conditions under which the Community shall 
be empowered to intervene on its own initiative to preserve constitutional 
order and democratic institutions in a Member State (Article 104); 
approval of draft amendments to the Statute which would alter the compe- 
tence of the Community in relation to Member States, modify the definition 
of human rights, or alter the institutional division of powers within the 
Community (Articles 111, 112). When the Council of National Ministers 
is consolidazed with the Councils of the European Defense Community and 
the Coal and Steel Community, its individual members will-also have veto 
power in important matters connected with the organization and operation 
_ of the European Defense Forces and of the establishment and operation 
of a common market. In other matters within these fields the Council of 
National Ministers will reach decisions by simple or weighted majorities. 


CONCLUSIONS 


It would be rash to attempt firm conelusions a bout the juridical nature 


u ready in operation. The Treaty for the European Defense Community has 
been signed but awaits ratification. The proposal for a European political. 
community has already passed from the realm of theory to that of practical 
suggestion, but will remain a blueprint until implemented. Conclusions 
of a tentative nature seem justified because of the political importance of 
the proposal and of the serious attention being given to it by the govern- 
ments concerned. 

For Belgium, France, Italy, Luxembourg, The Netherlands, Western 
Germany-—and such other free Western European states as will accept its 
principles—a supra-national governmental system of delegated powers is 

ero Tt will kave undoubted legislative, executive, administrative, 
and judicial authority. Within the scope of its competence_ Parliament 
will by majority vote enact laws which have legally binding force on officials 
and individuals within states as well as upon the agents and organs of the 
European Community and upon states members of the Community. It is 
not only the European Executive Council which is charged with execution 
of the Community’s legislation; the authorities of each Member State are 
directly charged with its enforcement in applicable situations (Article 53). 
Moreover, in providing that decisions of the European Executive Council 
and judgments of the Court shall have executive force in the territory of 
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Member States, national authorities are directly obligated to enforce them 
without question except as to their authenticity (Article 106, above). 
Within the European Community, systems of checks and. balances are 
intended to ensure responsible action. and to safeguard the interests of 
peoples, of states and of the Community. The Peoples’ Chamber, elected 
by universal, direct. suffrage represents the ‘‘péoples united” in the Com- 
munity. The Senate, elected by nationally elected representatives of each 
state, represents the people of each state. Parliament has power to com- 
` pel the resignation of the European Executive Council, the High Authority 
of the Coal and Steel Community or the Board of Commissioners of the 
Defense Community. The Peoples’ Chamber can be dissolved in certain 
circumstances by the European Executive Council. The Court of Justice 
` has broad powers of judicial review with reference to Community legisla- 
tion and can annul decisions or recommendations of executive and adminis- 
trative authorities, including the European Executive Council and the 
High Authority, on questicns of law. - 
Another set of checks and balances operates between the Community and 
the Member States which compose it. The Court has final authority to 
interpret the obligations of Member States under the Statute and to decide 
‘disputes as to the application and interpretation of Community legisla- 
tion where a Member State is party to the dispute. Not only is the obliga- 
tion on Member States to recognize the jurisdiction of the Court com- 
pulsory, but Member States are also obligated by the decisions of the Court 
and are under an obligation to implement the laws, regulations, decisions 
and recommendations of the Community within their territories (Article 


105). Important restrictions on national freedom of action have already | 
been accepted by the six states under the Coal and Steel Community | 
Treaty, and more are contemplated in the Defense Community Treaty. 
Balancing these significant grants of power to Community organs are the 
reserved powers in which Member States retain the decisive voice. 

It is clear that the Members of the Peoples’ Chamber, the members of 
the European Executive Council, the members of the High Authority, and 
the judges of the Court are to act. not as representatives of their states 


= s . ». « E T ee T Ee” TA 

but in their individual capacities as Community officials. The decisions ee 
in Which they participate are in no sense decisions of a national character, 

Nor are they decisions of an international character except in those situa- ea 


tions where Member States have reserved an individual right of approval 
to themselves through the requirement of tnanimious concurrence by the 
Council of National Ministers. It thus appears that most of the decisions 
which the Parliament, the European Executive Council, the High Au- 


thority and the Court of Justice will ke called upon to make will be of a uo 
supra-national character.” 





17 On the nature of supra-netional action, see Kunz, loc. cit.; van Raalte, loc. cit.; 
Vernon, loc. cit. 
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On the other hand, the proposed European Community has the following 
characteristics of an organization of states: it will rest on the juridical 
foundation of a treaty which requires ratification and which cannot be 
amended without the consent of all parties thereto insofar as any modifica- 
tion of the powers and competence of the Community vis-à-vis Member 
States is concerned (Article 111); although ‘‘the Community shall ensure 
that the foreign policies of Member States are co-ordinated,’’ it cannot 
represent them internationally without their consent (Article 69, above) ; 
tHe Community cannot intervene in their internal affairs to maintain 
constitutional order or democratic institutions without their consent 
(Article 104, above) ; and, finally, in a number of important matters, the 
Community can act only with the unanimous or majority consent of Mem- 
ber States. 

There remains the fact that the proposals envisage a remarkable delega- 
tion of power to supra-national organs in fields traditionally reserved for 
national or international action. Resistance to the supra-national princi- 
ple was manifested by the French Delegation to a conference of deputies 
of the six Foreign Ministers which met at Rome, September 22—October 
9, 1953, to examine the Draft Treaty. Insisting that ‘‘no new abandon- 
ment of sovereignty should be accepted in the first stage,” ° the French 
Delegation sought to weaken the supra-national character of the proposed 
European Community’s executive. This executive, they suggested, should 
be dcuble branched: the Council of National Ministers, preferably com- 
posed of the national Prime Ministers or Ministers of Foreign Affairs; 
and the European Executive Council, whose members should be desig- 
nated by the Council of National Ministers instead of being elected by the 
Senate (as provided in the Draft Treaty). Other delegations rejected the 
conception that the Council of National Ministers was to be regarded as 
a part of the Community’s executive organ and opposed these suggestions 
to strengthen national influence in the proposed Community. After a 
erisis. the Frence Delegation received new instructions and apparently 
accepted, in principle, supra-national aspects of the proposal, while counsel- 
ing prudence and gradualism in their development. The Foreign Minis- 
ters of the six states met at The Hague, November 26-28, 1953, but un- 
certainties caused by a French Ministerial crisis and a general reluctance 
to act decisively resulted in little except the appointment of a commission 
to prepare a report on the proposed European Community for considera- 
tion by the six Foreign Ministers at a conference scheduled to meet at 
Paris on March 30, 1954. . 

HERBERT W. Briaes 


18 See Conférence pour la Communauté Politique Européenne, Rapport aux Ministres 
des Affaires Etrangéres, Secretariat, Rome, le 9 octobre 1953, Doc. CIR/15 (47 pp. 
pe ane: plus 2 annexes). 
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THE REVISION OF THE PACT OF BOGOTA 


The signing by the delegates of the American States, at the Bogotá 
Conference of 1948, of the American Treaty on Pacific Settlement, known 
as the ‘‘Pact of Bogotá,” was hailed by the advocates of the treaty as the 
attainment of an objective long desired. For some twenty-five years the 
American States had been adopting one treaty after another dealing with 
particular forms of peacetul procedure, and at two successive conferences, 
at Lima in 1988 and at Mexico City in 1945, resolutions had been adopted 
looking towards their co-ordination into a single instrument. The adoption 
of the Pact not only brought about the co-ordination of the eight earlier 
agreements involved, but at the same time it went further and closed the 
last loopholes in the system of peaceful procedures. The threat of reserva- 
tions did not seem to be a matter of concern to the advocates of the treaty. 
Reservations, it was believed, could be subsequently withdrawn; and 
besides there were many states ready to accept the treaty as it was. 

The importance of the Pact of Bogotá in the relations of the American 
States lies partly in the more limited competence assigned by the Charter . 
of the Organization to its three leading ‘‘organs.’? Whereas the Charter 
of the United Nations assigns to the Security Council and te the General 
Assembly a broad competence for the settlements of disputes which the 
` parties have found themselves unable to settle by negotiation or otherwise, 
the Charter of the Organization of American States merely imposes upon 
its members the general duty of peaceful settlement, and beyond that it 
relies upon the adoption cf a ‘‘special treaty’’ to establish adequate pro- 
cedures of pacific settlement and the appropriate means for their applica- 
tion. . The Pact of Bogota was intended to be that ‘‘special treaty,’’ but it 
has as yet been ratified by only eight states, namely, Costa Rica, El Salva- 
dor, Haiti, Honduras, Mexico, Nicaragua, Panama, and the Dominican Re- 
public. The situation is thus presented in which various treaties which were 
to have ceased to be in force upon the ratification of the Pact of Bogota are 
still in force between particular American States, and it would require ` 
a degree of research to determine what specific obligations of pacific settle- 
ment hold good: between this state and that. - . 

A revision of the Pact of Bogot4 is therefore in order, and it appears as 
an item on the agenda of the coming Tenth Inter-American Conference to 
be held at Caracas on March 1st.t The problems it presents, however, are 
highly technical, and it is hardly to be expected that the conference will 
undertake to resolve them without first referring the Pact to the Inter- 
' American Council of Jurists or to the Inter-American Juridical Commit- 
tee for study. In view, however, of the importance of the subject it will 
perhaps be useful to point out a few of the obstacles to be overcome. Those - 
who took part in the preparation of the Geneva General Act of 1928 will 


. 2See this JOURNAL, below, p. 136. 
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appreciate what the task of drafting a co-ordinated treaty on the subject 
involves. 

Is there a sphere of domestie jurisdiction which must under all cireum- 
stances be reserved from the operation of procedures of peaceful settle- 
ment, except, as in the case of Article 7 of the Charter of the United 
Nations, when a question creating a threat to the peace is at issue? The Pact 
provides that the procedures it sets forth are not to be applied to matters 
within the domestic jurisdiction of the states, but that if the parties are not 
in agreement on the matter of domestic jurisdiction, then this preliminary 
question shall be decided by the International Court of Justice. Argentina | 
and Peru both made reservations on this point, maintaining the right of 
each state to decide that question for itself. 

Article VI of the Pact prohibits its application to ‘‘matters already 
settled,’’ whether by arrangement between the parties or otherwise. Bolivia 
and Ecuador both made reservations on this point, doubtless having in 
mind, after all the years, treaties which they believe were entered into 
under compulsion. Peru, on the other hand emphasized under later 
articles (XXXIII, XXXIV) the necessity of excluding from the jurisdic- 
tion of the International Court of Justice cases involving the principle of 
res judicata. 

More serious was the broad provision contained in Article VII of the 
Pact which exeluded from the operation of the treaty the reference to a 
court of international jurisdiction of controversies relating to the protec- 
tion by one state of its nationals in another state ‘‘when the said nationals 
have had available the means to place their case before competent domestic 
courts of the respective states.’’ Here was the long-standing difference of 
opinion between states maintaining that there is an international standard 
of justice and: states maintaining that it is sufficient if aliens are protected 
to the same extent as nationals. Argentina made a reservation to the latter 
effect, while the United States made reservation of the same article, affirm- 
ing the rule of diplomatic protection, although conceding that it included 
‘*the rule of exhaustion of local remedies by aliens, as provided by inter- 
national law.” 

The most serious challenge to the Pact came in connection with the com- 
plicated articles dealing with judicial procedure and with arbitration. 
The advocates of the Pact were anxious to tie up the succession of pro- 
cedures so that no controversy could escape. Juridical disputes, as defined 
by Article 36 of the Statute of the Court, were to go to the International 
Court of Justice, all others were to be submitted to arbitration. Argentina, 
however, entered a reservation that neither procedure should be applied 
to cases existing before the signing of the Pact. The United States wanted 
to be sure that the jurisdiction of the International Court would be limited 
by any declaration deposited under Article 36; while the United States, 
and Paraguay as well, insisted that the submission of a controversy to 
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arbitration as distinct from judicial settlement should be dependent upon 
the conclusion of a special agreement between the parties to the case. 
Nicaragua entered a broad reservation with respect to arbitral decisions 
the validity of which it has contested as being in violation of international 
law. Peru, as indicated above, made exception of cases involving the prin- 
ciple of res judicata, and held that before being obligated to submit a 
case to arbitration it might call for a meeting of the Organ of Consultation 
under the Charter. Peru also objected to the provision for the establish- 
ment of the arbitral tribunal by the Council of the Organization if one 
of the parties should fail to designate its arbiter and present its list of 
candidates. 

It seems clear, in the light of the experience of the past five years, that 
the fundamental error of the Pact of Bogotá was that of insisting upon the 
procedure of arbitration for disputes of a non-juridical or political nature. 
Had the procedure of conciliation been made the alternative to judicial 
procedure, and had the Council of the Organization of American States 
been called upon to assist the parties in putting the procedure of concilia- 
tion into effect, the numerous reservations would have had litt.e more than 
a formal character. Twenty years ago, in inter-American as in interna- 
tional relations, it was urgent to extend the scope of arbitration as the 
alternative to the use of force. Today, with the use of force prohibited ` 
and with the Meeting of Consultation of Foreign Ministers made available 
where the failure to solve a dispute may give rise to situations of tension, 
it would seem better not to insist upon a rigid procedure for political dis- 
putes by committing the parties in advance to a decision, but to facilitate 
recourse to the procedure of conciliation. 

In this connection it is interesting to note that the provisions of the 
Charter of the Organization of American States contemplate a special 
treaty containing such adequate procedures and appropriate means for 
their application as to Insure that ‘‘no disputes between American States 
shall fail of definitive settlement within a reasonable period.’’ Whether 
the provision is a practicable one in respect to all disputes is debatable. 
While it is obviously desirable not to allow certain disputes to drag on 
indefinitely when the issues are of relative insignificance, it is equally 
clear that there are other disputes which, for the moment, had better not 
be pressed to a decision; and still other disputes involving claims embedded 
in the national conscience, which must be subjected to the slaw solvent of 
time before any definitive solution can be reached. The procedure of con- 
ciliation, once set in motion, can adjust itself to circumstances, and can 
delay or advance a settlement as is believed to be expedient. The good 
faith of the parties in the progress of the procedure can at all times be 
tested by appeal to the Council of the Organization without the need of 
of extending its competence beyond the procedural aspects of the Pact. 

Assuming that the procedure of conciliation is to be made the central 
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feature of a revised Pact of Bogota, attention should be given to simplifying 
the procedure proposed in the Pact. The plan of some 200 or more bi- 
lateral agreements creating separate conciliation commissions between the 
individual states seems needlessly complicated, apart from the fact that the 
changes in governments would probably lead to frequent changes in the 
membership of the commissions. The permanent panel of conciliators, not 
unlike the panel of the Hague Permanent Court of Arbitration, would seem 
to have much to commend it, provided the parties are left free to make 
substitutions at any time. But these are details of a revised Pact, to be 
left for consideration by the technical committee charged with the task. 
For the moment it is sufficient to call attention to the need of substituting 
conciliation for arbitration as the procedure of last resort, and to the de- 
sirability of assigning to the Council of the Organization an active part in | 
assisting in the appointment of the Conciliation Commission. 

C. G. FENWICK 


DRAFT OF AN INTER-AMERICAN UNIFORM LAW ON INTERNATIONAL SALES 


The promotion of closer economic ties between peace-loving nations’ has 
become increasingly important as part of the over-all defense of the free 
-world. For this reason, the improvement and integration of the laws of 
commerce for facilitating international trade are significant also from the 
political and diplomatie point of view. ‘‘ Aid through trade” would be a 
worthy diplomatic policy. 

The Inter-American Council of Jurists which met at Buenos Aires, 
Argentina, from April 20th to May 9th, 1953, was engaged in the considera- 
tion of a number of drafts designed to promote improvements in the pro- 
cedures and laws of the nations of the Americas having representation in 
the Organization of American States. The Council adopted resolutions 
upon the possibility of revising the Bustamante Code of Private Interna- 
tional Law. It recommended for further study and comment by qualified 
organizations and individuals a report adopted in 1952 on Uniformity of 
Legislation on International Co-operation in Judicial Procedures. The 
Council also adopted a Draft Uniform Law on the International Sale of 
Personal Property, officially designated as ‘‘the Provisional Draft of 
Buenos Aires.’’+ . 

The last-named Draft represents new matter dealt with by the Council; 
it therefore requires some comment on the scope and nature of the Draft 
in order to throw light on the extent of the movement for closer integra- 
tion of trade law as a factor in improving political relations between the 
states of the Americas. l 

Although it was originally planned to draft a uniform law applicable 

1See Final Act of the Second Meeting of the Inter-American Council of Jurists, 


Buer.os Aires, April 20-May 9, 1953 (Washington, D. C.: Department of International 
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to the whole field of sales, the Inter-American Juridical Committee wisely 
decided to concentrate upon a special law regulating only international 
sales, leaving to all other sales of personal property the application of the 
general laws of the particular countries. It thus became necessary to 
define what is intended by the use of the term ‘‘international sales’’ be- 
cause this term has heretofore had no well-established technical definition 
in any of the states concerned. Accordingly, it is provided (Article 1) 
that the Uniform Law shall apply to sales, irrespective of the civil or com- 
mercial character of the parties and the contract, for the purchase or sale 
of tangible property movable in nature, provided that (a) ‘‘the persons 
concluding the contract are located, at the time they reach agreement in 
territories of different States; and (b) the goods sold or the price thereof 
will be transferred, according to the contract, from the territory of the 
State in which they are located to the territory of another State.’’ Cur- 
rency, bonds and stocks, negotiable instruments in general, ships and air- 
ships are expressly excluded from the application of the Uniform Law. 

The Draft Uniform Law sets forth in detail the general principles which 
shall be applicable to international sales as thus defined. These principles 
relate to the conelusion of the sale, the character of the goocs sold, the 
_ fixing of the price, the place and time of delivery, the determination of 
default, warranty of title and other particulars ordinarily to be found in 
codifications or restatements of sales law. It is important for our purpose 
here only to call attention to the fact that while these principles may differ 
in detail from the legislation of the various countries, the intention is to 
embody as far as possible the general principles derived from both civil 
law and common law traditions. Accordingly, there will be found some 
deviations, but the general system of sales law as laid down by the Draft 
does not differ greatly from the specific legislation of any of the countries. 
At all events, where such deviations occur, it is intended that the Uniform 
Law should apply over local legislation only to international sales as here- 
tofore defined. 

Perhaps the most important deviation from principles generally recog- 
nized in Anglo-American jurisdictions is that relating to force majeure. 
This is a term derived from the practice of civil law countries and has no 
precise equivalent in the common law. It deals with various excuses for 
non-performance of a contract because of the impossibility of performance. 
Under English law, legal impossibility by reason of supervening superior 
force was recognized only if proceeding from an act of.God or the public 
enemy. In civil law countries, force majeure has a much wicer applica- 
tion’ The Uniform Law wisely bridges over this deviation in nomen- 
clature by providing (Article 17, paragraph 2): 


It is considered as force majeure when the event renders absolutely 
impossible the fulfillment of the obligation and when the party con- 
cerned has not voluntarily contributed thereto, by act or omission. 
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It is interesting to observe that the change which would, be brought about 
by the Uniform Law is not at all inconsistent with the trend of American 
practice in the law of sales. Professor Williston, in the first edition of his 
authoritative work on Sales, remarked that the tendency of the law is an 
enlargement of the defense of impossibility, and in any case ‘‘where it 
may fairly be said that both parties assumed that the performance of the 
contract would involve the continued existence of a certain state of affairs, 
impossibility of performance due to a change in this condition of affairs 
will be an excuse.’’? This is of considerable importance in time of war 
because, under the orthodox view of English and American law, even 
the blockade of a port to which goods were contracted to be delivered would 
not excuse performance by delivery there, where the blockade was being 
carried out by forces neither of enemy character nor national to any of the 
parties of the contract. Contracts to deliver grain and other food products 
entered into by American exporters. prior to World War I were factually © 
impossible of delivery because of the blockade of Huropean ports at a time 
when the United States was still neutral. 

It is not necessary to comment further on the provisions of the Uniform - 
Law except to say that the solution of all disputes which may arise as a 
result of international sales are confided to the judges and courts of the 
place of performance unless the parties, by mutual consent, have papa ee 
the judges, courts or arbitrators at some other place. 

Drafts of the kind here considered are of great importance if the « coun- 
tries of the Americas are to set an example toward integration of the laws 
of commerce in the interests of friendly and peaceful world trade. They 
do not necessarily require the adoption of any treaty which would auto- 
matically supplant the internal laws of any country. Adherence to the 
Uniform Law can be accomplished by voluntary acceptance through in- 
ternal legislation, just as drafts elaborated by the Commissioners on Uni- 
form State Laws have been adopted by many States of the Union. `A 
wider acceptance of principles relating to sales has also been accomplished 
by judicial recognition accorded to the Restatement of the Law of Con- 
tracts elaborated under the auspices of the American Law Institute. The 
proposed Commercial Code of the Institute would constitute a revision of 
all prior drafts. 

Parallel efforts have already been made among European countries toward 
uniformity in the law of international sales. Indeed, the movement has 
reached the diplomatic level. A conference was held at The Hague in 
November, 1951, under the auspices of the Netherlands Government im- 
mediately following the Seventh Hague Conference on Private Interna- 
tional Law. Twenty states sent delegations, and five, including the United 


2Samuel Williston, The Law concerning Sales of Goods at Common Law and under 
the Uniform Sales Act (1909), p. 1107. 
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States, were represented by observers. The conference adopted a draft 
for a Uniform Law on the International Sale of Movable Goods.® 

In the atmosphere of controversy respecting the supremacy of local 
State law over the treaty-making power of the United States in matters 
not expressly delegated, it is not to be expected that progress will be ac- 
complished in the foreseeable future in any other manner than by voluntary 
acceptance. However, the Federal Government constitutes the only effec- 
tive agency for collaboration with other governments in negotiations for 
improving the laws of international trade. The sales contract is basic 
in this respect and the draft of Buenos Aires, through further study and 
upon the basis of communications to be rezeived from the constizuent gov- 
ernments, may constitute an important milestone toward much-needed 
improvement in the laws of international trade. 

ARTHUR K. KUHN 


3 See Ernst Rabel, ‘‘The Hague Conference on the Unification of Sales Law,” 
American Journal of Comparative Law, 1952, p. 58. 


NOTES AND COMMENTS 


NORTHWEST REGIONAL MEETING OF THE SOCIETY 


A regional meeting of the American Society of International Law was 
held on the University of Washington campus at Seattle on Friday and 
Saturday, November 6 and 7, 1953. This meeting, which was presided 
over by Herbert S. Little, a member of the Society and a practicing Seattle 
attorney, was divided into a series of four sessions. 


The Korean Truce and Peace Conference 


The first of these meetings, held beginning at 2 p.m. on the afternoon 
of Friday, November 6, dealt with the problems incident to a Korean truce 
and the forthcoming peace conference. Linden A. Mander, Professor of 
Political Science at the University of Washington, was Chairman of this 
session, Discussion leaders were John D. Cartano, Seattle attorney, Frank 
G. Williston, Professor of Far Eastern Affairs at the University of Wash- 
ington, Donald A. Schmechel, Seattle attorney, and William J. Bivens, 
retired U. 8. Navy Commander and attorney from Astoria, Oregon. 

The panel conceived that though the various Geneva conventions on 
the treatment of war prisoners are the beginning point of any discussion 
on the Korean repatriation question, the framers of the 1949 Geneva Con- 
vention certainly did not have in mind a situation wherein large numbers 
of war prisoners would be unwilling to return to the land of their nativity. 
Rather, that convention was concerned with the problem of a warring 
state holding prisoners and refusing to turn them over to the authorities 
of their own nation. This issue was merely a part of the basic aim of the 
various Geneva conventions: the humane treatment of war prisoners. 
While the framers considered that there might be individual eases where 
prisoners would not want to return, this was not considered a major prob- 
lem at the time of the 1949 Geneva Conference. As Professor Mander 
pointed out, the problem of repatriation in Korea is an example of a case 
in which events have moved so rapidly that an international law rule so 
recently adopted as that of the 1949 Geneva Convention may already have 
become outmoded. 

On the one hand, the Russians are arguing from a specific interpretation 
of Article 118 of the Geneva Convention in claiming that there is no right 
on the part of an individual to refuse repatriation, but that it is the duty 
of the holding state to turn over that individual to his own state. Against 
this, the American argument is that one should read the entire convention 
for its spirit rather than its letter and that in so doing one concedes a 
right in the prisoner not to be repatriated if he so desires. The panel 
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considered that just as the idea of an individual having rights as such 
under international law is a new concept in that field—formerly the state 
only was considered to have rights under international law—so also a 
freedom of choice in that individual to determine whether or nct he will 
return to his state is a new concept. It is conceded that a state has the 
right to determine whether it will allow foreigners to immigrate to its 
country and whether it will allow its nationals to emigrate. This has long 
been and still is assumed to be the concern of each state and not within the 
province or interest of other states. Mr. Schmechel argued by analogy 
that if an individual has no right to leave his state in time of peace, it is 
merely an a fortiori conclusion that he has no right to leave in time of war. 
The prisoner of war became such solely bezause he was serving in his na- 
tion’s army. That he should be accorded any greater rights than other 
nationals of his state merely because he has become a prisoner of war 
seems not to follow. If he cannot emigrate from his country without per- 
mission of his government in time of peaze, certainly he has no greater 
right to emigrate merely for having been captured in time of war. The 

logical corollary of this is that his state has a right to demand that indi- 
= vidual’s return regardless of his personal wishes. Though the sympathy 
of Americans may be on the side of prisoners of war who have escaped 
from Communist control, it may well be that the principle of non-inter- 
vention in the internal affairs of a state should be so strong as to override 
those sympathies and require forcible repatriation of the prisoners of war. 

The other side of the repatriation coin is the fact that men who desire 
not to be repatriated are looked upon by their own army authorities as 
deserters. The United States probably would be less interested in the 
principle of no involuntary repatriation if it were the state which had lost 
tens of thousands of men from its army by what it would consider desertion. 
The United States, as well as foreign countries, has long recognized the 
distinction between the individual’s rights as a civilian in his own country 
and his rights as a member of his country’s armed forces. 

If the new doctrine against forcible repatriation were broadly applied, 
it would be necessary for many nations, and especially the United States, 
to re-examine their attitudes on the doctrine of asylum. If a state recog- 
nizes the principle of no forcible repatriation, it may also be forced to 
recognize the principle of asylum and to grant asylum to those persons who 
have refused to be repatriated. 

The panel discussed with members of the audience the somewhat philo- 
sophie question of just how far one should compromise principles for the 
sake of peace and harmony. ‘This raised the even more basic question as 
to what things are matters of principle and what are incidental matters— 
that is, in what situations should one stand fast and refuse to compromise 
and in what other cases may he give way to compromise. On this score 
the conference participants reached no conclusions. 
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Treaties and the United States Constitution 


The Friday evening session of the meeting was an informal dinner 
given for members of the Society and their guests. The topic for this 
meeting was the Bricker Amendment as contrasted with the Knowland 
Amendment regarding treaty law. Dr, Charles E. Martin, Professor of 
Political Science at the University of Washington and Chairman of the 
Committee on Regional Meetings of the American Society of International 
Law, acted as toastmaster and chairman of the dinner meeting. The 
debaters were Alfred J. Schweppe, Seattle attorney and Chairman of the 
American Bar Association Committee on Peace and Law Through United 
Nations, who supported the Bricker Amendment, and Herbert S. Little, 
Chairman of the Regional Meeting, supporting the Knowland Amendment. 
While it is not the intention of this report to summarize the views ex- 
pressed by the two speakers at this session of the meeting, it may be said 
briefly that Mr. Schweppe pointed out that he regards as dangerous the 
fact that treaty law may enlarge or go contrary to powers granted 
Congress under the Constitution and believes that language more sweeping 
tnan that contained in the Knowland Amendment is necessary to correct 
this fault; while Mr. Little argued that the great dangers which Mr. 
Schweppe envisages have not, in fact, come to pass and that an amendment 
such as Senator Bricker proposes would far too greatly restrict the Presi- 
dent in the performance of his office vis-à-vis the international field. 


New American Policy on United Nations Treaties 


The third session, which began at 10 a.m. on November 7th, consisted 
of a general discussion of the new American policy regarding United 
Nations treaties. Dell G. Hitchner, Professor of Political Science at the 
University of Washington, who acted as chairman for this session, opened 
the discussion by making reference to recent statements by Secretary of 
State John Foster Dulles in which he indicated that it would not be the 
policy of the Eisenhower Administration to use the treaty power to effect 
domestic social and economic legislation, but that that power would be 
kept within its traditional bounds of dealing with the international field 
exclusively. Dr. Hitchner suggested, reminiscent of the discussion from 
tae night before, that this would require a re-examination at this time of 
the doctrine of Missouri v. Holland. Professor Martin suggested that the 
attitude of the United States toward treaties in relation to our internal 
legislation was a matter solely of concern to the United States and not 
properly the subject of concern of other nations. He expressed the belief 
that the paramount function of the United Nations is the preservation of 
peace and the prevention of aggression, and that its collateral work in non- 
political, economic, and social fields is not so significant as those primary 
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aims. Some other members of the discussion group present registered 
strong disagreement with this philosophy. 

Professor Mander raised the question of whether we can build up 
tightly effective international arrangements, for example, N.A.T.O., within 
the framework of our present constitutional system. Such arrangements 
lack strong foreign appeal if the foreign nations know not only that a 
change of government in this country may result in a change of attitude - 
upon our support of commitments, but that each step in making good our 
commitments may require ratification by constantly shifting Congressional 
whims. He suggested that the effect of the hydrogen bomb and modern 
psychological warfare upon traditional or constitutional powers of gov- 
ernment in this and other ccuntries one a broad: and: significant field for 
inquiry. 


Dee oma: in the Continental Shelf Doctrine 


The fourth and final session of the meeting, beginning at 11 a.m., dealt 
with recent developments regarding the continental shelf. The chalfman 
of this meeting was William J. Bivens, and other panel members were 
Edward W. Allen, Stimson Bullitt, Kenneth A. Cox and Robert W. 
Graham, all practicing Seattle attorneys. 

Mr. Allen, who has long dealt with the problems of the fishing industry 
on the Pacific Coast of the United States, pointed out that at the time the 
Japanese went into the Bristol Bay area of Alaska, fishing interests ap- 
pealed to the American Department of State to protect them. The attitude 
of that department at the time was that as far as it was concerned, the limit 
of American territory was the three-mile belt traditional in international 
law and that it could and would do nothing beyond that limit. At first 
any doctrine based upon a recognition that a state might have some special 
interest in any continental shelf adjoining its coast was rejected by the 
Department of State. Before World War II there was, however, developed 
under Secretary Hull a doctrine which eventually was announced by the 
Truman Proclamation of September 28, 1945, declaring that tae natural 
resources of the adjoining continental shelf appertain to the United States 
and are under its jurisdiction and control. The character as high seas of 
the waters above this shelf was not to be changed by the doctrine. While 
this was an ex parte declaration by the United States, there are historical 
precedents for it, in that Italy had asséried as far back as 1840 that the 
nation abutting on the sea should control the shelf extending therefrom, 
and that Great Britain had frequently asserted such a doctrine on behalf 
of itself or its Dominions. This seems to be a field of international law 
which is ripe for development. 

‘The International Law Commission in a recent report has recognized 
that coastal states have special rights in subsoil below the sea to a point 
where it reaches a depth of 200 meters. To this depth there is'a right of 
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exclusive development. Panel members expressed concern over recent 
statements by Latin American writers that the sovereign interest of a 
nation should extend 200 miles seaward from its coast, especially if this 
doctrine might interfere with the traditional concepts of freedom of trade, 
travel and intercourse. Also it was pointed out that there is no logical 
reason for an extension of sovereignty to an arbitrary line 200 miles sea- 
ward, whereas there may be some logical connection between the conti- 
nental shelf and the extension of sovereignty to cover it. 

In the United States the continental shelf is closely tied to the develop- 
ment of oil resources as well as fisheries. The panel members pointed out 
that control of fisheries and control of petroleum production are two 
entirely different things frequently calling for different rules and differ- 
ent protections. It is one thing to have the nationals of other nations 
come off the shore of a country to fish and something very different to have 
those nationals station themselves off the shore, erect oil derricks and begin 
pumping oil. Clearly, a continental shelf doctrine may not in itself be 
sufficient without amplification to establish or clarify the law in regard, 
first, to national defense, second, to navigation, and, third, te resources 
adjacent to the shore. Each of these may be so different a matter as to © 
call for a different rule of law. 

Mr. Allen pointed out that the World Court, in the Great Britain v. 
Nerway case, has recognized that one nation may properly assert claims 
particularly applicable to its special situation, which claims may not 
validly be asserted by other nations lacking such special situation. The 
Ccurt will recognize these valid special claims within reason. A sort of 
rule of reason has been suggested by the United States Navy for problems 
of defense as opposed to problems of natural resources as both of those 
matters bear upon littoral waters. Even with a continental shelf doctrine 
generally accepted and applied, it seems certain that, as is true with all 
other fields of the law, a rule of reason necessarily would have to modify 
the general doctrine in particular circumstances. 


Conclusion 


Following the final panel, Dr. Martin expressed, on behalf of the Ameri- 
ean Society of International Law and himself, his delight at the size of 
the turn-out for the regional meeting and the enthusiasm of its participants. 
He felt certain that this Northwest Regional Meeting would be but the 
first of a series of annual meetings. He suggested that at future meetings 
prepared papers on significant topics could be presented as further valu- , 
able contributions to the field of international law. 

In concluding this report on the Northwest Regional Meeting of the 
American Society of International Law, it may be appropriate to recall 
the words which Professor Mander spoke at the end of the first session. 
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He said that modernly it has come to be considered that a significant thing 
to do at a meeting is raise issues. He concluded by saying that if that is 
a proper thing to do, certainly the first session of this meeting was a suc- 
cessful one. By that token, the entire meeting was most certainly a 
SUCCESS. 

RICHARD C. SoLiIBAKKE 


SAN FRANCISCO REGIONAL MEETING OF THE SOCIETY 


On Saturday, November 7, 1953, some fifty members and guests of the 
American Society of International Law assembled in San Francisco at 
9:30 am. for a regional meeting of the Society. The group met in the 
pleasant surroundings afforded by the University: Club atop Nob Hill and 
overlooking the Bay of San Francisco. 

Under the chairmanship of Homer Angelo, of the San Francisco Bar, 
the meeting considered ‘‘The Function of International Law in American 
Foreign Relations.’’ The proceeding ecmmenced with an address by Pro- 
fessor Covey T. Oliver of the University of California School of Law on 
the subject, ‘‘Should We Re-define the Limits of Legal Action in Interna- 
tional Affairs?’’ Professor Oliver expressed the opinion that such re- 
definition is necessary to reduce the great conflict of legal opinion in the 
field. 

The program continued with a panel discussion. of the legal aspects of 
international trade and finance. Alvin Rockwell, member of the San 
Francisco firm of Brobeck, Phleger and Harrison, and former legal adviser 
to the U. S. Military Governor in Germany, served as moderator. Par- 
. ticipants in the panel were Robert Bridges, of the San Franzisco firm of 
Thelen, Marrin, Johnson, & Bridges; Kenneth Johnson, Counsel for Bank 
of America; and G. D. Schilling, General Counsel, Bank of Tokyo in 
, California. Mr. Bridges discussed some of the legal problems of American 
companies doing business abroad. Mr. Johnson described certain in- 
tricacies and pitfalls involved in the use of letters of credit. Mr. Schilling 
terminated this panel topic with a talk on the possible utilization of the 
insurance principle in reducing the risks of foreign investment. 

The second panel considered ‘‘Legal Problems in the Korean Conflict.” 
This panel was moderated by Brigadier General C. B. Mickelwait, Assistant 
Judge Advocate General of the Army, who outlined the problems encoun- 
tered under this topic. Participants were Malbone W. Graham, Professor 
of International Law and Relations at the University of California at Los 
Angeles; Richard Scott, Lecturer in International Law at the University 
of California at Berkeley; and William Vatcher, Jr., of San José State 
College and former membzr of the United Nations Truce Team at Pan- 
munjon. The panel first discussed the legal basis of the United Nations 
participation in the Korean conflict. Secondly, there was a consideration 
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of the issue of forced repatriation of prisoners of war, with views upholding 
American policy being widely expressed. The third point of inquiry was 
whether the Korean conflict was ‘‘war’’ for purposes of international and 
“domestic law. This topic sparked considerable participation from the . 
floor, and the thought most frequently expressed in this connection was 
that what may be war for one purpose may not be war for another. This 
panel continued with a discussion of the legal rôles of the United Nations, 
the Unified Command, and the United Nations Command, and the Chinese ` 
intervention in the Korean conflict. 

The meeting ended with informal discussion and a luncheon. Short 
talks were given after luncheon by Thomas Blaisdell, Director, Bureau 
of International Relations, University of California, and Thomas Bracken, 
Assistant Legal Adviser, Department of State. 

Myron E. ETIENNE, JR. 


THE TENTH INTER-AMERICAN CONFERENCE AT CARACAS 


The coming Tenth Inter-American Conference to be held at Caracas 
on March 1st is the first to be held under the new Charter of the Organiza- 
tion adopted at Bogotá in 1948, and, as might be expected, the agenda that 
has been prepared for it by the Council of the Organization is correspond- 
ingly elaborate. 

The Charter describes the Conference as ‘‘the supreme organ’’ of the 
Organization, with competence to decide the general action and policy of 
the Organization, to determine the structure and functions of its organs 
and to consider any matter relating to friendly relations among the Ameri- 
can States. The functions of the Conference thus correspond roughly to 
those of the General Assembly of the United Nations, except that there is 
no Security Council pre-empting the field of the maintenance of peace. 

It is of Interest to note that none of the individual topies on the pro- 
gram rates in Importance with those of the conferences of the past twenty 
years. The fact is significant that once the American States adopted their 
fundamental document of collective defense in 1947, followed by their 
organic statute, the Charter, in 1948, the crucial political issues that at 
times preoccupied earlier conferences disappeared. Why quarrel, as at 
Havana in 1928, over non-intervention when the United States is no longer 
free to take the law into its own hands and prosecute its claims by one 
form of coercion or another? Why dispute the authority of the Monroe 
Doctrine when the United States has accepted the principle of consulta- 
tion in the event of a threat to the peace and joined in creating machinery 

to make the principle effective? 

In the preparation of the agenda of the Conference at Caracas the Coun- 
eil of the Organization follows the procedure of adopting a prelimimary 
list of topics, which is then submitted to the governments for their obser- 
vations, on the basis of which the definitive agenda is adopted. Chapter 
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I of the agenda adopted on November 10, 1953, deals with ‘‘Juridical- 
Political Matters,” and by its title it reflects the chief function of the Con- 
ference, which is to bring under a rule of law matters hitherto left to the 
free discretion of the individual state, or rather matters in which the 
exercise by each state of free disereticn has brought it into conflict with 
the equally free discretion of other states. The first item in the field of 
substantive law is the question of ‘‘Colonies-and Occupied Territories in 


~ America,” a question originally growing out of the fear of the American 


States in 1940 lest the victory of Nazi Germany might lead to transfers of 
possessions from one belligerent to another. The Conference at Bogota 
in 1948 created a Committee on Dependent Territories to discuss ways and 
means by which the colonial possessions of non-American Powers might be 
terminated.*. But the unwillingness cf the United States and Brazil to 
co-operate indicated in advance that the most the Committee would be able 
to do would be to appeal to the European Powers to take steps to bring the 
situation to an end. It is not to be expected that the Conference will be 
able to do more than endorse the appeal of the Committee. 

The second question of substantive law on the agenda is the status of 
asylees, exiles and refugees, which comes before the Confarence as the 
result of a resolution of the Council of the Organization in 1950 following 
the controversy between Haiti and the Dominican Republic. The ques- 
tion at issue between the two countries was the extent of the obligation of 
the state to prevent refugees from a neighboring state from making use of 
territorial asylum to promote uprisings against their national government; 
and the Council was led to entrust the general problem to the Inter-Ameri- 
.ean Council of Jurists, or if that body should be in recess, to the Permanent 
Committee of the Council, the Inter-American Juridical Committee. The 
Juridical Committee in due time prepared a draft on the subject, which 
was revised by the Council of Jurists end in turn submitted to the Council 
of the Organization, which now includes the topic on the agenda of the 
coming conference.? 

In handling the question of asylees the Juridical Committee and the 
Council of Jurists in turn extended the scope of the study to include diplo- 
matic asylum; and here they were drawn indirectly into the existing con- 
troversy between Peru and Colombia. Is the territorial state or the state 
granting diplomatic asylum to make the decision with respect to the po- 
litical character of the offense of the asylee? Both bodies held in favor of 
the state granting asylum;* so that when the Council of the Organization 
decided to put the topic on the agenda, objection was made by Peru; and 


1 See ‘‘ The American Committee on Dependent Territories,’’? Inter-American Juridical 
Yearbook, 1949, p. 83. 

2 Final Act of the Second Meeting of the Inter-American Council of Jurists (Pan 
American Union, 1953), p. £6; see also this JOURNAL, Vol. 47 (1953), p. 699. 

8 Final Act, op. cit., p. 49; Report of the Executive Secretary, p. 14. 
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the Dominican Republic supported the objection on the ground that the 
subject had not been sufficiently studied. The United States, not recog- 
nizing the doctrine of diplomatic asylum, refrained from expressing a view 
upon the inclusion of the topic in the agenda. 

Closely associated with the topic of asylees and refugees is the draft 
Protocol to the Convention on the Duties and Rights of States in the Event 
of Civil Strife, signed at Havana in 1928. The controversy between Haiti 
and the Dominican Republic in 1950 led the Council of the Organization 
to. propose a separate study of the Havana Convention in order to deter- 
mine, in the light of the changed circumstances, what additional measures 
should be taken by states to prevent, within their territorial jurisdiction, 
- acts, whether of nationals or of aliens, designed to foment civil strife in 
other countries. In this case the draft protocol was prepared within the 
Pan American Union and was revised by a Committee of the Council. The 
United States, while participating in the discussions, was opposed to the 
article obligating states to control the use of the radio as a means of 
fomenting civil strife. 

The subject of the recognition of de facto governments was proposed 
for the agenda by the Brazilian and other representatives, but it failed to 
obtain a majority vote, the opponents of the topic calling attention to the 
action of the Council of Jurists at Buenos Aires, which felt that the prin- 
ciples contained in Resolution XXXV of the Bogotá Conference represented 
the most that was practical under present conditions.* In like manner the 
proposed topic on ‘‘ Possibility of Stimulating and Developing the Effective 
Exercise of Representative Democracy” failed to obtain the necesary sup- 
port, reference being made to the decision of the Council of Jurists postpon- 
ing consideration of the topic until the preliminary studies of the Juridical 
Committee had been received. On the other hand the United States re- 
quested the Council to include the topic, ‘‘Intervention of International 
Communism in the American Republics”; and, after warnings from several 
representatives that steps taken in resistance to the intervention of Com- 
munism must not involve any violation of the inter-American doctrine of 
non-intervention, the proposal to include the. topic was accepted. 

Under the head of ‘‘Economic Problems, ‘Preservation of Natural Re- 
sources,’’ the Council decided to include the topic of the continental shelf, 
the legal aspects of which had been discussed at length by the Council of 
Jurists at Buenos Aires, with the decision to refer the topic back to the 
Juridical Committee for further study.’ While the topic obviously has 
important economie aspects, it is not to be expected that any conclusions 
can be reached in respect to them until the political guestion has been 
settled. 

Several questions involving peaceful procedures will come before the 


4 Final Act, p. 10; see also this JOURNAL, Vol. 47 (1953), p. 698. 
5 Final Act, p. 52. 
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Conference, all embraced under a general title. El Salvador proposes the 
creation of an Inter-American Court of Justice, the objective of many ' 
proposals in the past. But the dissents entered by a number of states 
suggest that the proposal can hardly hope of success at Oaracas. The 
proposal for the revision of the Pact of Bogotá will doubtless meet with 
more success, for the signature of the Pact, representing an attempt to co- 
ordinate the existing procedures of pacific settlement, was attended by 
sO many reservations as to discourage ratification by more than a few 
states. Again, there is the topic of the status and activities of the Inter- 
American Peace Committee, as it is now called, which somehow was over- 
looked at Bogotá when other procedures were being co-ordinated, and 
survived: to perform very practical service in a succession of controversies 
in the Caribbean. Efforts were made by a number of states to have the 
question of an Inter-American Court to Protect the Rights of Man included 
on the agenda of the Conference; but the requisite number of votes failed, — 
the argument against the inclusion -of the topic being the fact that the 
Council of Jurists had decided. at the meeting in Buenos Aires in April 
that, in the absence of a convention on the subject creating positive sub- 
stantive law, the time had not arrived for drafting the statute of the court.’ 

Turning from juridical-political to economie matters, the agenda of the 
Caracas Conference reflects the growing concern of the American States 
to find a more stable basis for their commercial and financial relations and 
for the expanding field of technical co-operation. At the Bogotá Confer- 
ence of 1948 the American States signed a comprehensive Economic Agree- 
ment, which, however, was attended by so many reservations as to prevent 
its ratification by more than a few states. The problems involved are many 
and complex; and it may be that the simpler approach to the situation 
will be to take them one by one, and to avoid the more rigid form of agree- 
ments by treaty in favor of resolutions and declaration of principle. Un; 
fortunately the question of the right of a state to protect its nationals when 
in foreign countries against what is believed to be denial of justice entered 
into the economic problems of the Bogotá Agreement, as did the question 
of compensation in cases in which the property of aliens is expropriated 
for a public purpose. Both problems have created over the years such 
sensitive reactions that it would seem better to treat them separately as 
political rather than economic issues. 

The items on the agenda dealing with social matters raise no contro- 
versial questions, dealing as they do with the objective of adjusting eco- 
nomie conditions to all of the various phases of the primary problem of 
raising standards of living. Particularly interesting are the development 
of the co-operative movement in America, housing problems, and causes 
and: effects of the exodus from the country to the city. In like manner the 


6 This JOURNAL, above, p. 123. 
7 Final Act, p. 45; see also this JOURNAL, Vol. 47 (1953), p. 698. 
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items dealing with cultural matters, important as they are intrinsically, 
come within the field of co-operation rather than competition and will 
doubtless be solved by resolutions and declarations, except in the case of 
the proposed revision of the Buenos Aires Convention for the Promotion of 
Inter-American Cultural Relations. So much progress has already been 
made in both social and cultural relations that there is little for the Caracas 
Conference to do but to congratulate itself upon the situation and resolve 
to go forward along more or less the same lines. . 

A special chapter of the agenda is devoted to organizational and func- 
tional matters, but there is nothing of importance to note other than the 
fact that the five-year report prepared by the Pan American Union on the 
work of the organs of the Organization since the Conference of Bogota . 
will offer to students a valuable survey of the. activities of the past five 
years. To those who have watched the growth of the Organization since 
the adoption of its formal Charter there is every reason for encourage-- 
ment. The inter-American regional system has not escaped the political, 
economic, and social problems that have beset the nations of the world at 
large; but with its new hierarchy of ‘‘organs,’’ as they are called, and its 
new procedures for the effective functioning of those organs, it has been 
able thus far to meet its responsibilities and to forge ahead in a manner 
that it would have been difficult to believe possible twenty years ago. 

| C. Q. FENWICK 


RESTATEMENT OF THE LAWS OF WAR AS APPLIED TO THE ARMED FORCES OF 
COLLECTIVE SECURITY ARRANGEMENTS 

At the business meeting of the American Society of International Law 
held in Washington, D. C., April 25, 1958, a resolution was adopted which 
_ recommended to the Executive Council that it appoint a special committee 
- to explore the possibility of interesting some foundation or other source 
in financing projects which would promote the study and development of 
international law in the United States. It was further recommended that 
the said committee give specific consideration to such projects as: 


1. A meeting of teachers of international law and related subjects; 

2. Some form of financial assistance to the American Journal of Inter- 
national Law; and 

3. Revival of the research in international law. 


At the same time a resolution was referred to the recommended com- 
mittee calling for a study designed to develop a code of principles for the 
use and the development of armed forces and for the use of modern weapons 
and techniques whether employed in support of action of the United Na- 
tions or for collective self-defense under Article 51 of the Charter of the 


1 Proceedings, American Society of International Law, 19538, p. 145. 
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United Nations.2 This resolution further provided for co-operation in the 
project on the part of international law experts and military leaders not 
only of the United States but also those of such. other areas as should be 
qualified to make a substantial contribution to the study contemplated. 
The project which is contemplated under the resolution referred to the 
special committee is one which has been unpopular in international circles 
during recent years for the reason that it has been generally felt that 
every effort should be made to outlaw war rather than to revise the rules 
for its conduct, In the meantime new weapons, techniques and procedures 
have developed, without a corresponding development of a consensus of 
public opinion, as to how and when and under what circumstances such new 
implements should be used. The project contemplated here is not incon- 
sistent with current efforts to outlaw war, but it is actually in support of 
such a program in that it will promote the achievement of international 
Jaw and order through effective enforcement action by collective security 
arrangements. 

Actually the outlawry of war and the law of war are not self-contra- 
dictory, but are entirely consistent one with the other as pointed out by 
Professor Quincy Wright in his article on the ‘‘Outlawry of War and the 
Law of War,’’ appearing in the July, 1953, issue of this JOURNAL (pages 
365 to 376). International agreements outlawing war have, however, 
changed the legal base upon which many of the rules of war are founded. 
l Por as the law in contests between police officials and gangsters is on the 
side of the police officials, so is the law on the side of United Nations en- 
forcement action against an aggressor. In an exchange of gun-fire between 
police officials and gangsters, if a police official is killed by a gangster, the 
killing is murder, whereas the killing of a gangster by a police officer is 
excusable homicide committed in the line of duty. Similarly the United 
Nations has superior rights to those of an aggressor. This does not mean 
that the United Nations forces may resort to any means to accomplish their 
purposes nor that forces fighting on the side of the aggressor are deprived 
of all rights. The United Nations could not, for example, as pointed out 
by Professor Wright, authorize acts which international law regards as 
war crimes, but it could authorize measures to assure the isolation of the 
aggressor and to prevent third-state assistance to the aggressor, even though 
such measures go beyond the normal powers of a belligerent to interfere 
with commerce at sea.- Professor Wright further suggests that the United 
Nations could not authorize its armed forces to deprive individuals fighting 
on the side of an aggressor of individual human rights protected by inter- 
national agreements, such as the rights of prisoners of war, sick and 
wounded in the field, etc. It is most important, therefore, that the rules. 
pertaining to the superior rights of forces engaged in enforcement action 
on behalf of the United Nations and the individual rights of soldiers and 


2 Ibid. 
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civilians of the aggressor be determined and defined. That precisely is 
a major purpose of the project now proposed, to wit: a revision and re- 
statement of the laws of war as applied to enforcement action on the part 
of such collective security arrangements as the United Nations Organiza- 
tion, the North Atlantic Treaty Organization, and the Organization of 
American States. ` 

In approaching the problem it must be recognized that laws designed to 
control enemy belligerents are ineffective. Experience has demonstrated 
the futility of attempting to enforce rules of conduct upon enemy forces. 
Reprisals and appeals to the public opinion of neutrals have had some 
slight effect, but as a rule the frenzy and violence of war have destroyed 
all in their path, including pre-existing agreements as to the rules which 
should govern the war itself. Little wonder then that the laws of war 
should become a mirage and mockery to military men and jurists alike, 
or that the term ‘‘humane warfare’’ should become a ludicrous paradox. 

But although such rules are ineffective when applied to enemy forces the 
same are most effective when applied to one’s own forces. The need there- 
fore is for a restatement of fundamental principles and basic standards 
for the information and guidance of those who seek to carry out the lawful 
mandates of collective security organizations in the maintenance of inter- 
national law and order and who must at present speculate and guess as to 
what, if any, laws are applicable. Certainly those engaged in law enforce- 
ment action are disposed to perform that duty in a lawful and honorable 
manner. The strength of Lieber’s Code lay in the fact that it was pro- 
mulgated by the United States for the guidance of its own forces in 

conducting hostilities. A code comparable to Lieber’s Code but controlling 

20th-century techniques a and .d weapons should be formulated for the guidance 
of armed forces engaged in hostilities to support the rule of law in inter- 
national affairs. This new code should take into account the many aspects 
and problems of collective enforcement action. It should be so formulated 
that modern weapons: and techniques may be used, restricted or renounced 
as the needs of humanity may require to the end that the least possible 
destruction of human life and material resources shall result. 

As an example of the type of work which the project should include the 
basic principle of military necessity may be cited. Military necessity has 
been relied upon as an excuse for many deviations from generally accepted 
rules. 

There are two doctrines of military necessity. Under one doctrine, mili- 
tary necessity may overrule all law or, stated differently, military necessity 
knows no law.’ Actually those who subscribe to this doctrine usually do 
not state it so bluntly. The following is one statement in which this con- 


cept is worded: 





The principle of military necessity permits a belligerent to apply any 
amount and any kind of force to compel that degree of submission 
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from the enemy required by national policy with the least possible 
expenditures of time and human and physical resources. 


The other doctrine of military necessity is that it may justify extreme 
measures within the law. This concept of military necessity has been ex- 
pressed in the following terms: 


Military necessity is an urgent need, admitting of no delay, for the 
taking by a commander of measures, which are indispensable for 
foreing as quickly as possible the complete surrender of the enemy by 
means of regulated violence, and which are not forbidden by the laws 
and customs of war. 


The foregoing quotation is taken from an article by Major William G. 
Downey, Jr., entitled, “The Law of War and Military Necessity,’’ pub- 
lished in the April, 1953, issue of this JOURNAL (pages 251 to 262). Fol- 
lowing this statement of the rule the author breaks it down into its com- 
ponent elements and reviews a number of cases and circumstances in which 
the rule was interpreted or applied, as well as situations where it was 
sought to be applied by military commanders but held to be inapplicable. 

It is considered most important that this latter doctrine of military 
necessity prevail rather than the concept that military necessity knows no 
law. If military necessity is not kept within the law then military ad- 
[ vantage or expediency will be confused with military necessity and chaos 
iwill result. There should be an understanding among military com- 
manders and jurists alike as to the metes and bounds within which the 
principle of military necessity operates. 

The work undertaken by Major Downey in the above-mentioned article 
should be exhaustively expanded by a review of all applicetions of the 
principle of military necessity in World War II and the Korean conflict, 
and this research form the basis for a restatement of the principle of 
military necessity in its modern context. Similarly, the principles of 
humanity and good faith should be translated into modern context. The 
contemplated revision and restatement of the laws of war should also 
cover such subjects as: (a) the problem of joint command of combined 
forces, (b) the case histories of enforcement action under collective security 
arrangements, (c) recommendations for improving the effectiveness of 
enforcement action under collective security arrangements, (d) rules of 
land warfare, (e) rules of aerial warfare, and (f) rules of naval warfare. 

Other questions and problems requiring research and development are 
described in the report of the Committee of the American Society of Inter- 
national Law on the Study of Legal Problems of the United Nations 
entitled ‘‘Should the Laws of War Apply to United Nations Enforcement 
Action?” § 

The work of the project should be done by the combined efforts of jurists 


8 Proceedings, American Society of International Law, 1952, pp. 216-220. 
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and military leaders of such international eminence that their conclusions 
and recommendations will be accepted readily by the United Nations, the 
North Atlantic Treaty Organization and the Organization of the American 
States. 

Upon completion of the work and the formulation of a consensus of 
opinion as to what rules ought to be applied to modern enforcement action, 
a revised code of the laws of war should'be formulated and printed for 
distribution to the armed forces of governments desiring copies. Copies 
should alsc be furnished to the International Law Commission of the United 
Nations and the General Assembly of the United Nations with the request 
that Memter States of the United Nations be invited to adhere to the rules 
and principles contained in such revised code. 

There can be no doubt of the intense interest of the membership of this 
Society in the necessity for the revision and restatement of the laws of war. 
Professor Josef L. Kunz contributed an article to this JOURNAL in 1951 
upon ‘‘The Chaotic Status of the Laws of War and the Urgent Necessity 
for their Revision.’’* Major William G. Downey, Jr., addressed the 
annual meeting of 1949 on the subject of ‘‘Revision of the Rules of War- 
fare,” 5 and the 1953 annual meeting was addressed by Major Richard R. 
Baxter upon the subject of ‘‘The Rôle of Law in Modern War.’’® The 1952 
annual meeting was addressed by Mr. John M. Allison upon the subject of 
“The Japanese Peace Treaty and Related Security Problems’’; by Mr. 
Paul H. Gore-Booth upon the subject of “NATO and European Federa- 
tion,” and by Mr. Frank C. Nash upon the subject of ‘‘The European 
Defense Force and State Sovereignty.” | Mention has already been made 
of the report of the Committee on the Study of.Legal Problems of the 
United Nations in 1952 and of the recent article by Professor Quincy 
Wright on, “The Outlawry of War and the Law of War.” Reference 
should also be made to the timely article by Mr. Howard J. Taubenfeld on 
‘International Actions and Neutrality” (this JOURNAL, July, 1953, pages 
377 to 896 inclusive). These addresses, articles, and committee report 
indicate not only keen interest in the subject-matter of the project described 
above, but also a reservoir of experience and competence to expertly direct 
and sponsor the successful execution of the project here proposed under 
such procedures as may be ultimately agreed upon. 

Furthermore the Charter of Incorporation of this Society delineates its 
purposes as follows: To foster the study of international law and to pro- 
mote the establishment and maintenance of international relations on the 
basis of law and justice. 

The Society can well be proud of its attainment in fostering the study 


4 Vol. 45 (1951), pp. 87-61. 5 Proceedings, 1949, p. 102. 

e Ibid., 1953, p. 90. 

7T See Proceedings, American Society of International Law, 1952, pp. 35-43, 125—130, 
136-142. 
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of international law through the addresses delivered at its annual meetings 
and published in the Proceedings, and through the excellent articles pub- 
lished in the Journan. On the other hand there appears to be a reluctance 
on the part of the Executive Council and the membership to engage in 
promotional activities. The membership has, however, recommended to 
_ the Executive Council that it appoint a special committee to explore the 
possibility of interesting some foundation or other source in financing the 
projects enumerated in said resolution. It is hoped that the Executive 
Council and its special committee will exhaustively explore such possibility 
and that such exploration will include the practical test of submitting ap- 
plications for funds to prospective donors. The writer of this paper would 
appreciate the comments of individual members of the Society as to their 
views upon the project deseribed above and their suggestions as to the 
procedures which could be most effectively and economically employed 
to accomplish the ultimate work of the project. 
WILLIAM J. BIVENS 


GUATEMALA’S WITHDRAWAL FROM THE ORGANIZATION OF 
CENTRAL AMERICAN STATES 

One of the chapters of Central American history is the frustrations of 
the attempts: of the five Isthmian nations to re-establish the federal union 
which was dissolved in 1888-1840. The failures of the attempts at union 
have been caused by geographical, economic, political and ideological fac- 
tors. Petty political leaders and army officers have placed their personal 
interests before the welfare of the Central American community. Many 
attempts at federation were made during the nineteenth century,’ while 
during the twentieth century they have not been as consister:t as many. 
authors and statesmen would have wished. 

The greatest Isthmian effort to organize inter-Central American co-opera- 
tion during the first half of the century was the ‘‘Central American Peace 
Conference,’’ held in Washington in 1907 under the joint auspices of the 
governments of Mexico and the United States.2 Again in Washington, in 
1928, the Central American Governments held another important confer- 
ence, in many ways unsuccessful. Just like the 1907 conference, this 
‘Conference on Central American Affairs’’ cannot be said to have repre- 
sented entirely Central American interests or to have had its origin ex- 
clusively in Central American events. After 1923, the Central American 
States did not take any other major step to solve their differences and 
co-ordinate action to fulfill, in one way or another, the desired federation. 

When Guatemala and Nicaragua on September 15, 1951, restored their 


1 Gaspar Sans y Tovar, ‘‘La federación centroamericana,’’ Politica Internacional 
(Madrid, March, 1951), pp. 124-128. 

2 The Central American Peace Conference, Report of William I. Buchanan (Washing- 
ton, Government Printing Office, 1908), pp. 11 and 12. 
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diplomatic relations, which had been suspended since 1947,° and when the 
Nicaraguan-Costa Rican dispute had been settled satisfactorily,* the time 
was ripe for a resumption of joint efforts to reintegrate what once had been 
Las Provincias Unidas de Centro América. To this effect the Government 
of El Salvador invited the Foreign Ministers of the other four Central 
American Republics to meet at San Salvador in the fall of 1951. The 
“Preliminary Conference of Foreign Ministers,’’ as the meeting was called, 
gathered at San Salvador from October 8 to 14,1951. The most important 
result of the conference was the signature of the five Foreign Ministers 
to the ‘‘Charter of San Salvador,’’ instrument that created the Organiza- 
tion of Central American States (OCAS). That there are certain obvious 
‘shortcomings in the Charter has been pointed out elsewhere.” The Organi- 
zation of Central American States is not the answer to unionist ideals of 
the five contracting parties. As an international organization, the con- 
stituting convention leaves much to be desired. One cannot escape the 
impression that the drafters of the multilateral treaty failed to take many 
factors into consideration, and that the framers neglected to analyze the 
obstacles inherent in the League of Nations Covenant and the Charter of 
the United Nations. The above statements, however, are not meant to 
imply that the Organization of Central American States is defective be- 
cause it does not conform fully to the organization of an international 
body. 

It must be pointed out that, in many respects, the Charter of San 
Salvador is a sut génerts document. It prescribes, for example, in its first 
interim provision, that ‘‘the present agreement shall remain open to the 
Republic of Panama’’ so that it may adhere at any time to the Charter 
and ‘‘become a member of the Organization of Central American States.” 
In other words, as presently drafted, only Panama—not Mexico or Belize 
—-may become a member of the Organization. Then, also the consider- 
andos of the Preamble refer either directly or indirectly to the Central 
American ideal of federation. Article I clearly implies that one of the 
main purposes of the organization is ultimate federation. All these ele- 
ments are absent in the Charter of the United Nations, in the Charter of 
the Organization of American States or in the North Atlantic Treaty 
Organization. 


8 Pedro Alvarez Elizondo, El presidente Arévalo y el retorno a Bolivar (México, 
Ediciones Rex, 1947), p. 180, n. 62. 

4 Annals of the Organization of American States, Vol. IT (1950), pp. 21 and 22. 

6 Charles G. Fenwick, ‘‘The Organization of Central American States,’’ this JOURNAL, 
Vol. 46 (1952), pp. 509-512; Carlos Urrutia-Aparicio in ‘‘La Organización de Estados 
Centroamericanos,’’? Cuadernos Americanos (México, July-August, 1953), pp. 82-97. 

6 Yet much was achieved considering the political obstacles which involved the drafting 
stage of the Charter itself and the political and economic conditions then prevailing in 
Central America. 
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As prescribed by Article VIII of the Charter and the second interim 
provision, the First Meeting of Ministers of Foreign Affairs was to take 
place in Guatemala. Due to political reasons which cannot be examined 
here, the Government of Guatemala postponed the conference twice. Fi- 
nally it agreed to hold it in Guatemala City, and issued invitations for 
May 2, 1953. The ‘‘Special Council,” which according to Article XVII 
advises the host nation in the preparation of the meeting of Foreign Min- 
isters, had discussed the provisional agenda. The Foreign Minister of 
Guatemala planned trips to the capitals of the other four Central American 
Republics in order to seek their views regarding the coming conference. 
Suddenly, however, the Government of Guatemala announced that it was’ 
withdrawing from the Organization, In whose creation it had played a 
very prominent rôle. Its motives were summarized in the Guatemalan 
note to the Secretary General of the United Nations, dated April 1, 1953. 
The Guatemalan Foreign Minister went into more detail when he ad- 
dressed a note to the Organization itself, this time on April 4, 1953.7 In 
the note to the Secretary General, the Government of Guatemala de- 
nounced certain conditions which ‘‘threatened the dignity, sovereignty 
and independence” of the Republic. It asked the Secretary General to 
place the note before the members of the Security Council but otherwise 
did not demand any action whatsoever. In the note of April 4 the Gov- 
ernment of Guatemala stated: (a) that the press of the Central American 
States had joined the criminal campaign of extra-Isthmian newspapers 
which asked for foreign intervention; and (b) that through tha initiative 
of El Salvador, a secret political-military pact had been signed by Hl 
Salvador, Honduras, Nicaragua, Costa Rica and Panama, designed as an ` 
aggressive bloc against Guatemala. Guatemala considered, stated the For- 
eign Minister, that the defamatory campaign conducted by the Central 
American press “‘visibly constitutes an aggression’’ against Guatemala. 
For the reasons mentioned, Guatemala repudiated the Charter of San 
Salvador and withdrew from the Organization of Central American States. 

_Guatemala’s allegations were immediately and energetically denied by 
all the governments accused. An emergency session of the other Foreign 
Ministers, in accordance with Article VII of the Charter, took place at San 
José, Costa Rica, in the middle of April, 1953. This special meeting was 
called the ‘‘First Extraordinary Meeting of Foreign Ministers.’’ There 
they agreed to ask Guatemala to reconsider its ill-advised action. This 
was done by means of the ‘‘ Declaration of San José,” dated April 16, 1953. 

During the second week of July, 1953, the Central American Foreign 
Ministers held their Second Extraordinary Meeting in Managua, Nicaragua. 
Guatemala was not represented at all. A resolution was passed whereby 
the Central American States agreed that no change was advisable in the 


7 La República de Guatemala ante las Naciones Unidas, el Consejo de Seguridad y la 
Organización de Estados Centroamericanos (Guatemala, 1958). 
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juridical structure of the Charter of San Salvador, and that Guatemala 
could return to the Organization at its convenience.® 

This is how the matter stands at present.®2 The Guatemalan Foreign 
Minister has indicated** that Guatemala sees no change in-the conditions 
which caused its withdrawal. On the other hand, the other Central Ameri- 
can governments have evidenced their good will regarding Guatemala’s 
withdrawal. Indeed, general international law offers adequate means of 
redress in cases of unilateral denunciations of treaty obligations. Pre- 
sumably, the offended parties could institute judicial action against the 
wrongdoers. Whether it is practical or convenient, one may very well 
wonder. 

CARLOS URRuTIA-APARICIO 


THE SOVIET ATTITUDE TOWARDS INTERNATIONAL LAW AND RELATIONS 


The post-Stalinist Soviet Union has been living.in the hope that the 
Western coalition would disintegrate under the impact of its own internal 
discords stimulated by the relaxation of international tension due to the 
Korean armistice and the conciliatory words, if not deeds, of Soviet 
diplomacy. This hope and wishful thinking that accompanies it were 
publicly formulated by Mr. G. M. Malenkov himself in his speech of angue 
8th, 1953: 


. if today, in conditions of tension in international relations, the 
North Atlantic bloc is rent by internal strife and contradictions, the 
lessening of this tension may lead to its disintegration. 


Five months apart the Kommunist and the Sovetskoe Gosudarstvo i Pravo 
carried articles dwelling on that particular topic. Mr. Yu. Pavlov wrote 
in the Kommunist (principal organ of the Party) about the bankruptey 
of American policy in Britain and Western Europe (‘‘The ideological 
expansion of the U. S. A. in Western Europe suffers a defeat,’’ in issue 
No. 14, September, 1953, pp. 95-107) ; while the Soviet first delegate to the 
United Nations, Mr. A. Ya. Vyshinsky, expanded the same: thesis in 
‘‘ Some questions of the science of Soviet law,’’ in the Sovetskoe Gosudarsivo 
i Pravo, 1953, No. 4 (pp. 10-26). Mr. Vyshinsky pointed to British com- 
mercial interests in Hong Kong, to the controversial issue of German re- 
armament, ete., as so many sources of internal clashes of interest within the 
Western coalition. His wishful thinking made him express the following 
pious wish: 


One inescapably must draw this logical conclusion from the intensi- 
fication and deepening of the contradictions within the capitalist camp: 


&‘‘ Puerta abierta a Guatemala para reingresar a la ODECA,’’ El Imparcial (Guate- - 
mala City), July 14, 19538, p. 1. 

s These lines were written on Aug. 19, 1953. 

10 Interview held with the Foreign Minister of Guatemala, Dr. Raúl Osegueda, on 
Aug. 18, 1953. 
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if these contradictions increase, then there will be no guarantee that 
the struggle caused by these contradictions will not lead to a war 
[among the capitalist States] ; this means that the Marxist-Leninist 
thesis concerning the fatality of wars among the capitalist countries 
remains valid. (p. 12.) 


After duly attacking several American authors writing on international 
topics, Mr. Vyshinsky proceeded to flagellate his own colleagues, inter- 
national lawyers, for their lack of aggressiveness (sic) towards their 
Western counterparts. His tone did not indicate that he believed that the 
conciliatory words addressed by Stalin’s heirs to the outside world should 
be accompanied by a relaxation in the domestic anti-Western attitude. 
He advised his colleagues in all the fields of law to remember that: 


The interpretation of statutes is impossible, if one does not approach 
it from the point of view of political motivation. It is impossible, 
because statutes are a form of politics, and statutes like any law are 
instruments of polities. (p. 24.) 


There lies the key to the dual and self-contradictory interpretation of inter- 
national law in which Soviet international lawyers have to indulge: politi- 
cal expediency should be the source of interpretation. No wonder that Mr. 
Vyshinsky reproached his colleagues busy in the field of interrational law 
for their inadequate co-operation with the Soviet Ministry of Foreign 
Affairs, which should presumably tell them each time which particular 
interpretation of a moot problem would serve best the current interests 
of the Soviet Union. Being a lawyer and also one of the Vice Ministers 
of Foreign Affairs, he was well placed to give an interesting hint as to one 
of the interpretations desired by his department. While castigating the 
authors of an international law textbook published in 1947 (Professors 
Durdenevsky and Krylov) for the following observation: ‘‘A State which 
is deprived of the possibility of independent action on the international 
stage is not sovereign, even if it has a certain independence in its own 
domestic matters” (p. 26), he indignantly commented: ‘‘This completely 
worthless definition is harmful and dangerous and may be of the nature 
of a bear’s service to ‘us’’ (p. 26). Why is this so? Perhaps because 
Soviet doctrine clamors that the satellite countries are fully sovereign, 
while Mr. Vyshinsky knows from his personal experience that they are 
deprived totally of any external independence. 

The Russian nationalistic trend inaugurated by Stalin several years ago 
continues unabated, as witnessed by the following statement in another 
article, an editorial entitled ‘‘The Soviet State Regime’’ (pp. 3-9): 


In the one and fraternal family of [Soviet] nations the primary 
role belongs to the Russian people and nation, because this nation 
is the most outstanding among all the nations of the Soviet Union. 
(p. 6 


However, the same leading nation does not allow any nationality in the 
satellite countries to claim a corresponding réle in its own state; on the 
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contrary, another article in the same issue by S. EH. Makogon, ‘‘The settle- 
ment of the national problem in the Democratic People’s Republic of 
Czechoslovakia’ (pp. 119-130), points to the Soviet use of the old 
imperial device, Divide et wmpera. In that particular case Soviet policy 
opposes the Slovaks to the predominant nationality—the Czechs. The 
author denounces Ozech national policy of the inter-war period in the 
following words: 


For many years until and including 1939 the Czech bourgeoisie held 
the most important state positions and conducted a policy of economic 
and political subordination and oppression of the Slovaks and other 
persecuted nationalities of Czechoslovakia. (p. 120.) 


This was also the Nazi propaganda thesis before Munich; the coincidence 
is interesting, because it throws some light on the technique of an im- 
perialist Power. Although President BeneS cannot be honestly accused of 
any anti-Russian or anti-Soviet Dias, he is posthumously condemned to- 
gether with President Masaryk and Stefanik, the Commander of the 
Czechoslovak Legions during the Russian Civil War: “‘T. Masaryk, 
Stefanik and Beneš were the spokesmen, leaders and ideologists of the 
imperialist policy of the Czech bourgeoisie’ (p. 120). The author men- 
tions ‘‘the harmful theory of ‘one Czechoslovak nation’ which denied the 
‘independent national existence of the Slovaks’’ (p. 120). President 
Benes is accused in particular of pro-Western intrigues, because he favored 
during a part of the last war a Polish-Czechoslovak Confederation (p. 
122) ; Tito is denounced as a Fascist, among others, for a similar sin of 
promoting the concept of a Balkan Federation. Obviously the Soviet 
Union does not like the idea of direct and close co-operation among her 
satellites. The rest of the article is devoted to the idea of equality of the 
Czechs and Slovaks within ‘the same state, an idea which is allegedly being 
realized by the Communist Party; it might be equality in subjection to the 
Soviet Russians. 

The Soviet specialist on the. International Court of Justice, Mr. 8. 
Borisov, publishes in the same issue an article on the British-Iranian dis- 
pute and the American-French case concerning the rights of American 
nationals in Morocco (‘‘T'wo cases before the International Court of the 
United Nations in 1952,” pp. 153-157). His legal analysis is uninterest- 
ing, but his basic hostility to the Court continues as before: 


The Court was forced in these two cases to clash with the interests 
of colonial and semi-colonial countries. In both cases the Court de- 
clined to decide democratically the substance of the problems sub- 
mitted to it. In the British-Iranian case the Court did not want to 
examine the question whether the nationalization was a State domestic 
matter. In the French-American dispute the Court even sanctioned 
the continuation of capitulations. (p. 153.) 


+ + * k + k 
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The decision of the Court taken as a whole legalized the consular 
jurisdiction of the Americans who were placed in the position of 
‘‘masters’’ above the native population of Morocco; it is one of the 
most reactionary decisions in the jurisprudence of the International 
Court. (p. 157.) 

Persons interested in China, but knowing Russian rather than Chinese, 
may find useful material in a Soviet publication reviewed in the same issue 
(pp. 172-174): The Legislation of the Chinese People’s Republic, which - 
appeared: in 1952 and seems to cover the main legislative acts up to and 
ineluding 1952. | 

W. W. KULSKI 


EIGHTH CONFERENCE OF THE INTER-AMERICAN BAR ASSOCIATION 


In view of the association of the American Society of International Law 
with the work of the Inter-American Bar Association, it is believed that 
our members may be interested to learn that the 1954 conference of the 
Inter-American Bar Association will be held in São Paulo, Brazil, instead 
of in Caracas, Venezuela. The executive committee of the Inter-American 
Bar Association has announced that it has accepted the cordial invitation 
extended at the Montevideo conference of that Association by the In- 
stituto dos Advogados de Sao Paulo, and that it is now proposzd to hold the 
Eighth Conference in Sao Paulo from March 15 to March 22, 1954. This 
change in plans was said to be particularly appropriate in view of the 
celebration by Sao Paulo of the 400th anniversary of the founding of that ` 
city In 1554. Further information with respect to the Eighth Conference 
of the Inter-American Bar Association may be obtained from the Associa- 
tion’s Secretary General, Mr. William Roy Vallance, at the headquarters 
office, 210 Portland Building, 1129 Vermont Avenue, N.W., Washington 
5, D. C. 

W. W. B. 


48TH ANNUAL MEETING OF THE SOCIETY 


The 48th annual meeting of the American Society of International Law 
will take place in Washington, D. C., April 22—24, 1954. The formal 
opening session on Thursday evening, April 22, will be held in the Hall 
of the Americas of the Pan American Union. The sessions on Friday and 
Saturday, April 23 and 24, including the annual dinner, will be held at 
the Sheraton-Carlton Hotel. 

The general theme of the annual meeting will be ‘‘The Development of 
International Law, 1914-1954.’’ As of particular interest to teachers of 
international law attending the meeting, it is planned to hold two sessions 
on Thursday, April 22, at 9:30 a. m. and 2:30 p. m., at the Brookings In- 
stitution, for the purpose of discussing problems of the scope and method 
of teaching international law. President Fenwick will formally open the 
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meeting on Thursday evening at 8:15 p. m. with an address on ‘‘Tlie De- 
velopment of Collective Security.’’ It is hoped that Secretary of State 
John Foster Dulles, Honorary President of the Society, will also deliver 
an address on that evening. 

The tentative program for Friday, April 23, includes discussion of the 
law governing membership in the community of nations, the essential con- 
ditions of international co-operation, and the expanding field of interna- 
tional law. The sessions on that day will begin at 9:30 a. m., continue 
at 2:30 p. x., and resume at 8:15 p. m. o. 

On. Saturday, April 24, at 9:30 a. m. committee reports will be heard 
and discussed. The business meeting and election of officers will follow 
discussion of the reports. The dinner which will conclude the annual 
meeting will be held at 7:00 p. m. on Saturday, April 24. 

President Eisenhower will receive the members of the Society at the 
White House on Friday, April 28, at 12:30 p. m. 

A printed program, together with reservation cards for the dinner, will 
be sent to members well in advance of the meeting. 

E. H. F. 


EUROPA ARCHIV 


= Through the generosity of Inter Nationes, a non-profit organization lo- 
cated in Bonn, Germany, the Society is to receive for six months the regu- 
lar issues of Europa Archiv, Halbmonatsschrift für Europäische Politik, 
Wirtschaft, und Kultur, published anew since 1946 and, since 1952, in co- 
operation with the Institut für Europäische Politik und Wirtschaft in 
Frankfurt. The Archiv claims to have established the largest collection 
of materials in Europe on the problem of European unification since 1945. 
Each number contains news and notes and documentary materials on the 
topics mentioned. Contact is desired, apart from any question of sub- 
scriptions, with any institutions or persons interested in the publication, 
which is edited at Miliusstrasse 20. — 
P. B. P. 


JUDICIAL DECISIONS 


“By Warrum W. BISHOP, JR. 


Editor-in-Chief 


VAA agreement incompatible with Act of Congress 
U. S. v. Guy W. Carrs, Inc. 204 F. 2d 655. 
U. S. Ct. of App., 4th Cir., April 15, 1953. Parker, C. J. 


By an exchange of notes of November 23, 1948, between the Acting 
Secretary of State and the Canadian Ambassador, it was agreed that the 
Canadian Government would grant export permits for potatoes shipped 
to the United States only when American importers contracted with the 
Canadian exporter that the potatoes would_be used for seed purposes and 
not diverted for ‘‘table stock purposes.” Defendant corporation, engaged 
in bustwesS in Virginia, bought in 1948 a large shipment of Canadian 
seed potatoes, with full knowledge of the agreement between the two govern- 
ments, and gave_assurances that they were to be used for planting purposes 
only. Never heless, defendant sold the potatoes to a grocery chain. The 
United States sued to recover damages for breach of defendant’s contract, 
suffered through paying mer eased sums to support the pr price ice of p atoes 


—_—— 
—_— 


fendant. Affirming, Judge Parker said in part: 


We think, however, that the executive agreement was void because it 
was not authorized by Congress and con’ contravened provisions of a statute 
tract relied_on, which was based on the executive agreement, “was 
unenforceable-inthe courts” of the United States for like reason. We 
think, also, that no action can be maintained” by the government 
to recover ‘damages on account of what is essentially a breach of a 
trade regulation, in the absence of express authorization y Congress, 
The power to to regulate 2 foreign commerce is vested in Congress, not in 
the executive or the c > the courts; . and the executive may not exercise-tHe 
power by entering into executive agreements and suing. in the courts 
for damages resulting from breaches of contracts made on the basis 
tof such agreements. 

Incthe Agricultural Act of 1948, Congress had legislated specifically 
with respect to~ the limitations which might be imposed on imports if 
it was thought that they would render ineffective or materially inter- 
fere with any program or operation undertaken pursuant to that act. 


= FF %* + F F 


There was no pretense of complying with the requirements of this 
statute. The President did not cause an investigation to be made 
by the Tariff Commission, the Commission did not conduct an in- 
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vestigation or make findings or recommendations, and the President 
made no findings of fact and issued no proclamation imposing quanti- 
tative limitations and determined no representative period for’ the 
application of the 50% limitation contained in the proviso. All that 
occurred in the making of this executive agreement, the effect of 
which was to exclude entirely a food product of a foreign country 


respondence between the Acting Secretary of State and the Canadian 


res importation into the United States, was an exchange of cor- 


mbassador. Since the purpose of the agreement as well as its 
effect was to bar imports which would interfere with the Agricultural 
Adjustment program, it was necessary that the provisions of this 
statute be complied with and an executive agreement excluding such 
imports which failed to comply with it was void... . 

It is argued, however, that the-validity of the exegutive-agreement 


‘was not dependent upon the Act of Congress but was made pursuant 
to the inherent powers of the President under the Constitution. The 


answer is that while the President has certain inherent powers under 
the Constitution such as the power pertaining to his -position as 
Commander in Chief of Army and Navy and the power ‘fiecessary to 
see that the laws are faithfully executed, the power to regulate inter- 
state and foreign-commerce_is_not_among the powers incident to the 
Presidential office, but is expressly vested by the Constitution in the 

Ongress. It cannot be upheld as an exercise of the power to see 
that the laws are faithfully executed, for, as said by Mr. Justice 
Holmes in his dissenting opinion in Myers v. United States, 272 U. 8. 
62, 177, 47 S.Ct. 21, 85, 71 L.Ed. 160, ‘‘The duty of the President to 
see that the laws be executed is a ‘duty that does not go beyond the 
laws or require him to achieve more than Congress sees fit to leave 
within his power.’’ In the recent case of Youngstown Sheet & Tube 
Co, v. Sawyer,343 U. S. 579, 72 S.Ct. 863, 867, 96 L.Ed. 11538, the 
Supreme Court dealt with the question in the following pertinent 
language: “Nor can the seizure order be sustained because of the 
several constitutional provisions that grant executive power to the 
President. In the framework of our Constitution, the President’s 
power to see that the laws are faithfully executed refutes the idea that 
he is to be a lawmaker. The Constitution limits his functions in the 
law-making process to the recommending of laws he thinks wise and 
the vetoing of laws he thinks bad. And the Constitution is neither 
silent nor equivocal about who shall make laws which the President 
is to execute. The first section of the first article says that ‘ All legisla- 
tive Powers herein granted shall be vested in a Congress of the 
United States * * * ’ After granting many powers to the Congress, 
Article 1 goes on to provide that Congress may ‘make all Laws which — 
shall be. necessary and proper for carrying into Mxecution the fore- 
going Powers and all other Powers vested by this Constitution in the 
Government of the United States, or in any Department or Officer 
thereof.’ ”’ i 


* * % k k ě 


We think that whatever the power of the executive with respect to- 
making executive trade agreements regulatihg foreign commerce in the 
absence of action by Congress, it is clear that the executive may not 
through entering into such an agreement avoid complying with a regu-- 
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lation prescribed by Congress. Imports from a foreign country are 
foreign commerce subject to regulation, so far as this country is con- 
“cerned, by Congress alone. The executive may not by-pass congres- 
sional limitations r ting ch commerce by entering into an agree- 
ment -with-the foreien-country.that the regulations be exercised by that 
eduntry through its control over exports. Even though the regulation 
prescribed .by the executive agreement be more desirakle than that 
prescribed by Congressional action, it is the latter wkich must be 
accepted as the expression of national policy. 

Tt is argued that irrespective of the validity of the executive agree- 
ment, the contract sued on was a valid contract between defendant- 
and the Canadi orter.and that since the contract was made for 
the benefit of the United States, this country may maintain action upon 
it. The answer is that the contract was but the carrying out-of the 
executive agreement entered into in contravention of the policy de- 
clared by Congress; and the courts of the United States will not lend 
their aid to enforcing it against the public policy of the country -so__. 
declared.3. 


Korean conflict as “war” 
WEISSMAN v. METROPOLITAN Lire Ins. Co. 112 F. Supp. 420. 
U.S. Dist. Ct. S.D. Calif., May 20, 1958. Westover, D. d. 


Denying double indemnity because the insured was killed on August 31, 
1951, while a soldier in the U. S. Army in combat in Korea, the court 
held that the United States was ‘‘at war’’ in Korea, within the meaning 
of a clause in the insurance policy which had been issued in 1943. The 
court said in part: . 


The primary issue presented to the court for decision is one of fact 
which may be stated as follows: 

Is the conflict now raging in Korea a ‘‘war’’ within the meaning 
of the insurance policy? 

The noun ‘‘war’’ is one of those words in the Engish language 
which, though everyone understands the meaning thereof, few can 
definitely define. It is probable that when the contract in question 
was executed there was no discussion between the parties as to the 
meaning of the term ‘‘country at war.” At that time the insured 


1See also U. S. v. Rodriguez, 6 Ct. Mar. Repts. 101 (U. S. Ct. Mil. App., Dee. 31, 
1952), affirming the conviction for desertion from the U. S. Army of a Mexican citizen 
drafted in 1943 after long residence in the United States. The court rejected de- 
fendant’s argument that he had been illegally. drafted.since-he-had_not_been_informed 
of an executive agreement_of Jan, 22, 1943, between the United States and Mexico, 
Ex. Agr. Ser. 823, under which nationals of either country drafted by the other should 
be released for service with the forces of their own country if the latter-so requested, 
saying ‘‘under the terms of the Executive Agreement, it was not his, but rather his 
country’s prerogative to obtain his release from American induction processes in order 
that he might serve with the Mexican armed forces.’’ This appeared to be the clear 
construction of the agreement made between the United States’ and Mexico as co- 
belligerentss 
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was a boy of only fourteen years, and there was possibly no thought in 
the minds of the parties that the insured within the course of ‘a few 
years would be inducted into the armed forces and killed while at- 
tacking an enemy. Probably the parties who executed the contract 
understood so well in their own minds the meaning of the term..‘‘war’”’ 
that there was no necessity for further defining it. 


* + k + # g 


Ever since the adoption of the Constitution there has been con- 
troversy as to the meaning of the term ‘‘war’’. The Constitution 
provides war may be declared only by the Congress, and it is argued 
there can be no war of which the court may take judicial notice until 
there has been some act or declaration creating or recognizing its 
existence by that department of the government clothed with war- 
making powers. Plaintiff in the case at bar urges that Inasmuch as 
there has been no formal declaration of war, the conflict in Korea 
is not a war in the strict, legal sense of the word. 

Although this nation has been recognized as a peace-loving nation, 
history indicates there have been very few years of our existence as a 
nation in which the country has not been engaged in warfare of one 
kind or another. It is true that on many occasions the conflict was 
not designated as war by that section of government empowered with 
the declaration of war, but nevertheless there have been innumerable 
conflicts in which a great number of troops have been utilized, large 
expenditures made for munitions, and many casualties suffered. But 
to those who would hold to the strict interpretation of the term ‘‘war’’ 
there can be no war without a formal declaration. 

This matter has often received the attention of our courts, and the 
United States Supreme Court has been asked often to pass upon the 
question of whether the United States was engaged in war, although 
there had been no formal declaration thereof. 


R k k kK  * 


In the case at bar (without admitting it was necessary under the 
circumstances for Congress to baptize the Korean conflict by giving 
it the name of ‘‘war’’) it is plain there certainly has been legislative 
sanction thereof. Because Congress has seen fit to provide money 
necessary to carry on the conflict, furnish arms, munitions, ships and 
troops and to proceed in the same manner as if there had been a formal 
declaration of war, under the authority of the Prize Cases, supra, 
this court certainly is justified in finding that if such a declaration 
were necessary, nonetheless, the conflict has received the sanction of 
Congress. 


* + * %£ k & 


From the authorities cited above we must come to the conclusion that 
there may be war (within the meaning of that term employed in an 
insurance policy) without an official declaration thereof, and that 
unless it is indicated in the contract that the term ‘‘war’’ is to be used 
in its strict, legal sense the parties have a right to assume it is to be 
given its common understanding or meaning. 

. We doubt very much if there is any question in the minds of the 
majority of the people of this country that the conflict now raging 
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in Korea can be anything but war. Certainly those who have been 
called upon to suffer injury and maiming, or to sacrifice their lives, 
would be unanimous in their opinion that this is war—war in all of 
its horrible aspects. And the families deprived of the love and com- 
panionship of their sons, brothers, husbands and fathers—-who meet 
each day with hope and fear for their boys and men in Korea—and 
the widows and orphans of the men who died there—certainly they are 
aware of the stark reality that the Korea conflict is war. 

It is the decision of this court that the insured in the case at bar died 
in the military service of the United States of America at a time when 
the United States was at war. 


Note: See also U. S. v. Bancroft, 3 U. S. Ct. Mil. App. 3 (July 8, 1953), 
holding that a special court-martial lacked jurisdiction to try a Navy en- 
listed man for sleeping on his post in Korea, since such court could not try 
any capital offense and the death punishment was possible for sleeping on 
post ‘‘in time of war.’’ Judge Latimer said: ‘‘We believe a finding that 
this is a time of war, within the meaning of the language of the Code, is 
compelled by the very nature of the present conflict; the manner in which 
it is carried on; the movement to, and the presence of large numbers of 
American men and women on, the battlefields of Korea; the casualties in- 
volved; the sacrifices required; the drafting of recruits to maintain the 
large number of persons in the military service; the national emergency 
legislation enacted and being enacted; the executive orders promulgated; 
and the tremendous sums being expended for the express purpose of keep- 
ing our Army, Navy and Air Force in the Korean theatre of operations. 
For our purpose, it matters not whether the authorization for the military 
activities .in Korea springs from Congressional declarations, United Na- 
tions Agreements or orders by the Chief Executive. Within the limited 
area in which the principles of military justice are operative, we need 
consider only whether the conditions facing this country are such as to 
permit us to conclude that we are in a state of war within the meaning 
of the terms as used by Congress. A reading of the daily newspaper 
accounts of the conflict in Korea; an appreciation of the size of the Žorces 
involved; a recognition of the efforts, both military and civilian, being 
expended to maintain the military operations in that area; and knowledge 
of other well-publicized wartime activities convinces us beyond any 
reasonable doubt that we are in a highly developed state of war. Maore- 
over, we believe that battle conditions, where many lives depend upon the 
proper performance of hazardous duty by each and every individual, re- 
quire that peacetime sentences with regard to military offenses be dis- 
carded and the more severe wartime sentences be invoked. It would 
indeed be an insult to the efforts of those servicemen who are daily risking 
their lives in defense cf democratic principles to hold that peacetime con- 
ditions prevail. Conceding that other ‘courts in certain civilian cases 
have held that a formal declaration of war is a condition precedent to a 


/ 
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state of war, the reasons which are influential there are not persuasive 
here. For our purposes we need not get into the refinements of those cases 
which interpret the terms of a contract nor decide whether we are engaged 
in a de facto or de jure war. Practical considerations are more important. 
We cannot, of course, arrive at a decision contrary to the clear intent of 
Congress, but in view of the historical development of this phase of mili- 
tary law, previous impositions of wartime penalties during conflicts which 
were not clearly authorized by a Congressional declaration, the wording of 
the Code, and the interpretation Congress itself has placed on the hostilities 
by re-establishing certain wartime rights, cause us to believe that when 
The President, as Commander-in-Chief, ordered members of the armed 
services into the conflict, he involved this country in hostilities to such an 
‘extent that a state of war existed; and that Congress, when it used the 
phrase ‘in time of war’ in the military Code, intended the phrase to apply 
to that state regardless of whether it was initiated or continued with or 
without a formal declaration.’’ 

See also U. S. v. Gann, 3 U. S. Ct. of Mil. App. 12 (July 8, 1953); and 
U. S. v. Teal, 6 Ct. Mar. Repts. 348 (Bd. of Rev., U. S. Army, Nov. 17, 
1952). Holding the Korean conflict not to be ‘‘war’’ for purposes of 
municipal housing authority powers, see Lewis v. Peters, 66 So. (2d) 489 
(Fla., July 21, 1953). 


Treaty waiver of salvage claim 
Neri v. Uniten States. 204 F. 2d 867. . 
U. S. Ct. of App., Second Cir., June 3, 1953. Clark, Ct. J. 


Affirming the decision below, the court held that the waiver of claims 
provisions of Article 76 of the Treaty of Peace with Italy operated to 

prevent any salvage claim being brought by an Italian national for aid 
= rendered in October, 1946, to a U. S. Government tanker, which had struck 
a mine near the Italian coast. 


Jurisdiction of aliens employed by U. K. troops abroad 
Unirep States v. Werman. 3 Ct. of Mil. App. 216. 
U. S. Court of Military Appeals, Aug. 21, 1953. Quinn, C. J. 


Upholding the conviction of Polish nationals recruited in the American 
Zone of Occupation in Germany and brought to France for service as 
members of a labor service company with forces of the United States in 
France, the court said: l 


Reiterating the premise that we are here concerned only with 
foreign nationals, present in a country friendly to the United States, 
solely as employees of our military forces, we consider first whether 
any accepted principle of international law precludes such jurisdic- 
tion. 
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The right of a nation to exercise authority over its forces while in a 
friendly foreign nation was early recognized by the United States 
Supreme Court.? . . 

The doctrine of these cases has been approved in Dow v. Johnson, 
100 U. S. 158, 165... and Tucker v. Alexandroff, 183 U. S. 424, 
433. ... The decided weight of authority in international law sup- 
ports this position. King, Jurisdiction Over Friendly Foreign Armed 
Forces, 86 American Journal of International Law 5389; Idem, 40 
American Journal of International Law 257; Barton, Foreign Armed 
Forces, 26 British Year Book of International Law 380. 

We conclude, therefore, that no principle of international law 
prohibits the exercise of jurisdiction over the accused. 

There remains then, the problem of determining whether the pro- 
visions of any treaty to which the United States is a party prohibits 
the exercise of jurisdiction over them. We have examined the treaty 
and agreements existing between the United States and France re- 
‘specting the presence of American forces in that country. Since 
these matters are classified as secret security information, we dc not 
set- forth their contents in this opinion. Rather than divest the court- 
martial of jurisdiction over the accused in this instance, these docu- 
ments disclose that both parties contemplated the exercise of such 
jurisdiction by the military authorities of the United States. Thus, 
we must conclude that there was here an affirmative recognition by 
both parties of the cession of jurisdiction inherent in the consent of 
France to the entrance of our forces. 

From the foregoing, we conclude that having voluntarily accepted 
employment with the armed forces of the United States, the accused 
were subject to the Uniform Code of Military Justice while in France 
working for the armed forces. The court martial, therefore, has 
jurisdiction. 


U. N. Charter not ‘‘self-executing’’ as U. 8. law 
Rice v. Sioux Ciry MEMORIAL Park Cemrtery. 60 N.W. (2d) 110. 
Iowa Supreme Court, Sept. 22, 1953. Larson, J. 


The widow of a Korean veteran, who was 11/16ths Indian and 5/16ths 
white, sued a cemetery for damages because it refused the burial of her 
husband, since it was governed by a clause limiting burial privileges to 
‘‘members of the Caucasian race.” That Imitation was expressed in the 
written contract into which she entered for the purchase of the cemetery 
lot for her husband’s burial. The cour: rejected the contention that such 
restrictive covenants were outlawed by Supreme Court decisions, and held 
that they did not Violate “public policy” or the ‘‘treaty embodied in the 


Charter of the United Nations,’’ saying: 


It will suffice to say that that treaty has no application to the 
private conduct of individual “titizens—of-the-United States. It is 
true a principle was enunciated in that treaty but claims or fears that 


1 Citing Schooner Hachange v. M’Faddon (1812), 7 Cranch 116; and Coleman v. 
Tennessee (1878), 97 U. S. 509. 
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state laws have been abrogated by the provisions of the Charter of the 
United Nations, have been dissolved bythe California and Michigan 
courts. In Sipes v. McGhee, 316 Mich. 614,.25 N.W.-2d_638, 644, a 
case reviewed by the United States Supreme Court, there was a re- 
Versal on constittitional grounds but no criticism of the state court’s 
expression as to the general law relative to treaties. The Michigan 
Supreme Courf said: “We do not understand it to be a principle of 
law that a treaty between sovereign nations is applicable to the 
contractual rights between citizens of the United States when a de- 
termination of these rights is sought in the State courts. So far as 
the instant case is concerned, these pronouncements (Art. 55, 56, 
United Nations Charter) are merely indicative of a desirable social 
trend and an objective devoutly to be desired by all well-thinking 











' peoples.’’ With this statement we agree. 


The Supreme Court of California in 38 Cal. 2d 718, 242 P. 2d 617, 
at page 622, reviewing the decision in Sei Fujii v. State of California, 
Cal. App., 217 P. 2d 481, held: ‘‘We are satisfied, however, that the 
charter (United Nations) provisions relied on by _plantiff were not 
intended to supersede existing domestic legislation, and we cannot hold 
that they operate to invalidate the Alien Land Law.’’ 

We also must come to the conclusion here that desirable as these 
principles announced in the charter may be, they do not have the force 
or effect of superseding our state laws_relating to contracts, and must 
therefore hold that the provisions of the United Nations charter have 
no bearing on the case before the court. 








Consular immunities—testifying as to information officially obtained 

American LEAGUE FOR A FREE PALESTINE v. Tyre Suipprva Co. 119 
N.Y.S. (2d) 860; 202 Mise. 831.1 

New York, Supreme Ct., N. Y. Cty., Sept. 2, 1952. DiFalco, J. 


An. official of the Israeli Consulate in New York, called as a witness by 
subpoena duces tecum on behalf of a judgment creditor, objected to answer- 
ing certain questions on the ground that they related to matters on which 
he had acted in an official capacity and that the Consul had instructed him 
‘not to divulge any information obtained in his official capacity. Sustain- 
ing the objections and holding that the witness was not required to answer 
such questions, the court said: - 


While a consular officer is not exempt from being called as a witness 
he may not be required to testify concerning the contents of the con- 
sular archives nor to divulge information, which has come to him in 
his official capacity. See 4 Hackworth, Digest of International Law, 
Sect. 487, p. 753 et seq.; 5 Moore, International Law Digest, § 714, 
pp. 84, 85. 


The court added that if the only questions were as to the corporate records 
of the judgment debtor, a New York corporation whose records were: de- 
posited in the consulate, he would have ordered that an examination of the 


1 Affirmed, 281 App. Div. 655, 117 N.Y.S. (2d) 655 (ist Dept., Dee. 9, 1952). 
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contents of the corporate books be allowed, as the New York corporation 
laws required that the books be open for fai a by judgment creditors 
of the corporation. 


No immunity for bombed-out ruin of Latvian Legation in Berlin 
Mrs. J. W. v. Repuenic or Latvia 4 Poche preenune zum Wieder- 
geutmachungsrecht, 1953, p. 368. 

Germany, Landgericht, Berlin, Oct. 3, 1953. 


Plaintiff brought a restitution action against the Republie of Latvia 
claiming real property in Berlin which she had sold in 1939 because of 
racial persecution. The court held in favor of plaintiff, ordering the resti- 
tution of the property, and saying in part: 


The ability of the Republic of Latvia to be a party to the proceedings 
and the authorization to represent it create no legal doubts. Pursuant 
to a communication of the Foreign Office of the German Federal 
Republic of April 29, 1953, addressed to the Senator for Justice, which 
is on file, the Republic of Latvia is being considered as continuously 
existing, since the annexation by the Soviet Union of the Latvian ter- 
ritory has not been recognized by either the former German Reich 
or the Federal Republic. Therefore the present Latvian Government- 
in-Exile exercises from abroad personal sovereignty over Latvian 
citizens living in Western countries, though it nowhere exercises any 
further territorial sovereignty. The Envoy of Latvia, C.Z., at the 
time domiciled and having offices in London, being the senior Envoy 
of Latvia abroad, is the holder of emergency powers of the Latvian 
National Government. Therefore, he personally exercises the state 
powers and, therefore, effectively authorized the Envoy of the Republic 
of Latvia in Washington, Chargé d’Affaires J. F., who is accredited 
also in the American Zone of Germany, to give a power of attorney 
for the present restitution proceedings to R. L., who is living in Ger- 
-many. On this basis, J. F., who is recognized by the United States 
of America as Chargé d’Affaires, gave power to R. L., who in turn 
authorized R., the attorney. 


With respect to the immunity claimed by Latvia, the court admitted ‘‘the 
common principle of international law pursuant to which no state may 
be cited to appear in the forum of another state,’’ but said: 


that principle does not apply if the foreign state enters into property 
relations with other states or their citizens, and acts not as the holder 
or sovereign powers but exclusively as the holder of private rights and 
liabilities in the field of private law, being active in the field of civil- 
law and especially commercial-law transactions. The principle of 
exterritoriality as expressed in Sec. 18 GVG [Constitution of Courts 
Law] does not apply pursuant to Sec. 20 GVG where there is exclusive 
in rem jurisdiction pursuant to See. 24 ZPO [Civil Procedure Act], 
since the foreign state when acquiring real property must a priori be 


1 Digested from English translation of decision made available by Mr. Paul Reiner of 
the New York Bar. 
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reconciled to the domestic jurisdiction which is based upon the fact 
that the soil as-indivisible part of the state territory cannot be subject 
to anybody’s dominium except that of its owner. 

Therefore it also appears that defendant when contracting the pur- 
chase subjected itself to German private law and followed the domestic 
iaw governing the form of the transaction. It follows that it now also 
must be susceptible to the consequences resulting for it from the former 
acquisition of real property under the Restitution Law. It would be 
different only if the Restitution Law had provided an exemption from 
its provisions for foreign states. This, however, is not the case, nor 
can it be presumed, since (as explained above) there is no general 
principle of exterritoriality of foreign states. Considering the in- 
tention and purpose of the Restitution Law to effect the restitution 
of property unjustly taken away, to the greatest possible extent 
(Article 1, Restitution Law), the Restitution Law cannot have in- 
tended to create such an exception. ... 


Although the general rule of international law granting immunity to 
legation real property would not be assumed to have been departed from by 
the Restitution Law, the court doubted whether the property in question 
could be classified as legation real property, pointing out that the business 
of the Latvian legation and consulate had been carried on elsewhere in 
Berlin even after acquisition of the property, which was used chiefly for 
the envoy’s residence and also for occasional diplomatic conferences and 
receptions. On this, the court added: 


According to the general opinion of international law, however, not 
only the legation building but also the Envoy’s residence is exter- 
ritorial. 

Such basic exterritoriality, being derived from the Envoy’s person 
and inviolability (Sec. 18 GVG) for the legation and the residence of 
the Envoy, can, however, be recognized only if the real property is 
actually being inhabited by the exterritorial persons, with the further 
proviso that a transitory interruption of the use would not destroy 
exterritoriality (see Verdross, Völkerrecht, 1950, p. 234). Here there 
is no such actual use, since the real property ... due to war action 
is at the present time destroyed and ruined. Therefore it could not 
house an envoy or a legation. Nor could a temporary un-usability be 
assumed, since it is impossible to estimate when the real property will 
be reassigned for diplomatic purposes, as defendant wishes. At the 
present time, the Republic of Latvia has no diplomatic representation 
in Germany. It exists only de jure, not de facto. In case diplomatie 
representation should be reinstalled in Germany, it cannot be assumed 
that it will be installed in Berlin rather than in Bonn, at the seat of 
the German Government. Even assuming consular representation 
should be installed in Berlin, it cannot be assumed that this will and 
ean be done in the bombed-out property of which restitution is sought. 
Moreover, such real property if serving only for consular purposes 
would not be exterritorial, since consuls and their offices are basically 
subject to domestic jurisdiction (as may be deduced from See. 21, 
GVG), unless special consular treaties provide exemptions. . . . Since, 
therefore, it is clear that the real property which is the subject-matter 
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of the restitution proceedings neither serves diplomatic purposes at 
the present time, nor may be assumed to be destined for such purposes 
in the future, the defendant in the present restitution proceedings 
must have the same position as any private person liable to make 

restitution of property. | 


Consequences of Soviet absorption of Latvia 
PULENCIKS v. AuGuSTovsKis. 80 Clunet 381. 
Belgium, Civil Tribunal of Brussels, April 5, 1951. 


In granting a divorce to persons of Latvian origin and former Latvian 
nationality, the court held that the appropriate law applicable was that 
of the Soviet Union, as proved by a certificate of the Soviet Embassy in 
Belgium. The court said that it was “‘irrelevant to the present case ` 
whether the Belgium government had, or had not, made a public declara- 
tion concerning the disappearance of the Latvian Republic as an inde- 
pendent state.” It added that ‘‘in public international law modifications 
in the structure of states and the distribution of governmental authority 
can still be effected by force; the annexation of the entire territory of a 
state deprives, unilaterally and by the use of force, the former govern- 
ments of the annexed state, which has ceased to exist.’’ Pointing out 
that there was no present government of the Latvian Republic and no 
diplomatic or consular representation in Belgium of Latvia, nor of Belgium 
in Latvia, and adding that there was at present no state of Latvia nor 
Latvian nationality, the court found that ‘‘annexation and incorporation 
result in change of nationality,’’ so that the parties became Soviet na- 
tionals.* 


State succession—Irish national in England 
BICKNELL v. Brosnan. [1958] 1 All Eng. 1126. 
England, Q.B. Div., April 24, 1958. Lord Goddard, C.J. 


The British National Service Act of 1948 and the British Nationality 
Act of 1948 provided that British subjects should be liable for compulsory 
military service. Despite the independence of the Republie of Ireland, 
Section 3(2) of the British Nationality Act provides that any law in force 
in the United Kingdom should ‘‘continue to have effect in relation to citi- 
zens of Eire who are not British subjects in like manner as it has effect 
in relation to British subjects.” The court held that an Irish citizen who 
had lived in England from 1949 until 1952 was required by the British 
National Service Act, taken together with the other statutes, tc perform 
military service, saying: 


1 The note to the report of this case in Clunet suggests comparison with the ease of 
Gerbaud v. de Meden, 78 Clunet 169, S. 1951. I. 207, in which the French Court of 
Cassation had held on Jan. 10, 1951, that the Latvian state remained in existence and 
that a treaty of Oct. 1, 1937, between France and Latvia should be applied. 
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The effect of the various statutory provisions to which we have re- 
ferred is that a national or citizen of the Republic of Ireland who is 
ordinarily resident in Great Britain, and is of the appropriate age 
anc not in one of the excepted classes, is subject to the. National 
Service Act... . 


Jurisdiction—crimes on foreign vessel in port 
COMPLAINT OF MIKKELSEN. Sirey, 1953, I. 79. 
France, Court of Cassation (Criminal), June 12, 1952. 


One alien was accused of criminal defamation of another alien (appar- 
ently both Norwegians) on a Norwegian merchant vessel moored in a 
French port. The French police court in Le Havre held that it lacked 
jurisdiction over a crime on a foreign vessel when the victim was not French 
and the public order was not disturbed. Reversing this decision, the court 
held that the famous opinion of the Conseil d’Etat of Nov. 20, 1806, did 
not exclude the jurisdiction of the littoral state when the crime was com- 
mitted either by or against a person who was not a part of the ship’s 
company, even if the public order of the littoral state was not disturbed 
by the offense. French nationality of the victim was in no way prerequisite 
for jurisdiction. 


Judicial deference to executive interpretation of treaties 
Proc. Gen. Lyon v. Sancnez. Dalloz, 1953, Jur. 365. 
France, Court of Cassation (Criminal), March 24, 1953. 


Defendant Spanish national had been convicted of carrying on a 
‘‘mercantile business’? on French territory without having a special card 
of identity as a foreign ‘‘merchant.’’ The Court of Appeal had reversed 
the conviction and ordered his release, on the grounds that the convention 
of January 7, 1862, between France and Spain permitted Spanish nationals 
to carry on commerce on French territory on the sole condition that they 
observe the provisions imposed on nationals by the legislation in force at 
the date of the acts in question. Sending the case back for action by an 
intermediate Court of Appeal, the court said: 


It was necessary to find out (1) whether the convention in question 
had such a meaning that Spaniards are authorized to carry on com- 
merce in France without possessing the special card which any foreign 
merchant ought to have, and (2) whether French nationals resident 
in Spain enjoy in that country, reciprocally, the liberty of running a 
commercial enterprise without authorization (Art. 1). It was the 
function of the judges to ask the Minister of Foreign Affairs concern- 
ing these two points before deciding whether the appeal was well 
founded. The Court of Appeal, in deciding on the merits without 
first having the crucial question determined by the competent author- 
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ity, has exceeded its powers. It therefore follows that its decision 
must be annulled. 


War—seizure of enemy property 
SFNR v. Voer AND RaaB-KARCHER.?” 
France, Tribunal of Commerce of the Seine, Nov. 23, 1951. 


During the early part of World War II, in 1939-1940, German authori- 
ties seized as enemy property certain French river boats navigating the 
Rhine system and turned them over to a German company to operate. 
After the -end of hostilities they were restored to the French owner in 
bad condition. The French owner brought an action against the German 
commissioner who dealt with the boats and the German private company 
which operated them curing the war, for damages due to poor main- 
tenance and for restitution of some sunk by bombardment. The court 
denied plaintiff’s claim, holding that the German commissioner was pro- 
tected by Article 2 of the Final Act of the Paris Repatriation Conference 
of January 14, 1946 (to which France and other Western Allied nations 
were parties, but not Germany). The private German company was ex- 
onerated from liability under the rules of international law. On the latter 
point the court said in part; 


According to the principles of public international law, private 
property ought to be respected, even property located in the enemy 
country. Article 53 of the Hague Convention [of 1907 on the laws 
and customs of war on land] provides, however, that means of trans- 
port may be seized even if they belong to private individuals. 

[Plaintiff] contends that for such a seizure to be proper, it would 
be necessary that it be made by the Army and in the form o2 a requisi- 
tion, that is to say with a requisition order and receipt, and that there 
should have been an equitable compensation, and finally that the seized 
means of transport may only be used within their own country and 
eannot be transported beyond its frontiers. 

But it does not appear possible to deny that the law cf war has 
evolved since the Hague Convention. 

One could not justly claim that the war of 1989-45 was carried on 
exclusively by the two armies and consider as going beyond the com- 
mon right of war requisitions of means of transport made on govern- 
ment order by civil organizations. 

One could no longer . . . consider as acts of spoliation contrary to 


1 To like effect, see Bruni et Galtier, Dalloz, 1953, Jur., 425 (Cass. Crim., March 24, 
1958), involving an Italian national who relied upon certain agreements batween Italy 
and France authorizing Italian nationals to carry on commerce without the special 
identity card. l 

In Gambino ~v. Arcens, Dalloz, 1953, Jur. 297 (Cass. Plen., March 11, 1953), the 
court reiterated its previous decisions dealing with leases and held again that the 
Franco-Italian convention of June 3, 1930, had been terminated as a rosult of the 
Italian declaration of war on France, which was “‘incompatible with the obligations 
which the treaty imposed,” adding that the convention had not been revived under 
Art. 44 of the Treaty of Peace with Italy. 

2¥rom pamphlet made available by Mr. Heinz Helm of Diisseldorf. 
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the common right of war the use on the German river system of boats 
seized in Germany and belonging to nationals of a country at war 

.- with Germany, even if that use was made by private German com- 
panies, when it appears from all the evidence that the river naviga- 
tion companies were not carrying on a peaceful commerce but were 
taking part, voluntarily or not, in the German war effort. 

Thus the acts charged against [defendant company] are not to be 
assimilated to the innumerable acts of spoliation which many French 
nationals suffered at the hands of German occupants, where the pre- 
text of war could not be invoked and for the annulment of which, and 
compensation for which, French laws were promulgated. 


Status of Italian Colonies after 1947 Peace Treaty 
Nicoto v. Crent. T Foro Padano 278. 
Italy, Ct. of Cassation, Jan. 29, 1952. 


Although the Treaty of Peace with Italy, which went into force Sep- 
tember 15, 1947, provides in Article 23 that ‘‘Italy renounces all right and 
title to the Italian territoral possessions in Africa, Le. Libya, Eritrea and 
Italian Somaliland,’’ the court held that it had jurisdiction to hear an 
appeal taken in 1950 from a decision of the Court of Appeals of Tripoli, 
Libya, rendered November 25, 1949. The court said that 


the loss of these territories imposed on the Italian state by the Treaty 
of Peace does not prevent the previously established Italian judicial 
organs from continuing to exercise, even if temporarily, their juris- 
diction, and their decisions have retained the character of Italian 
judicial actions and as such are subject to review by this Supreme 
Court. For purposes of the power of a higher court to review, the 
important thing is not the fate which the territory has suffered in 
which a decision was rendered, but the nationality of this decision. 


AMERICAN CasEs on NATIONALITY AND ALIENS 


Amidst many eases Involving exclusion? and deportation sf aliens,” 


18ee U. S. ex rel. Alvarez v. Savoretti, 205 F. (2d) 544 (5th Cir., June 26, 1953); 
U. S. ex rel. Kwong Hai Chew ~v. Shaughnessy, 113 F. Supp. 49 (S.D.N.Y., June 
5, 1953). 

2 In Barrios-Macias v. Minton, -114 F. Supp. 470 (W. D. Tex., Sept. 3, 1953), the 
1952 Immigration and Nationality Act was held constitutional despite attacks on it 
as e% post facto legislation. In U. S. ex rel. Pincus v. Savoretti, 114 F. Supp. 574 
(8. D. Fla., Sept. 16, 1953), deportation was forbidden when the alien had merely 
made an accidental visit to a foreign port on a fishing trip, his return therefrom not 
counting as an ‘‘entry.’? Questions of bail for deportees were involved in U. S. ex 
rel. Hyndman v. Holton, 205 F. (2d) 228 (7th Cir., June 23, 1953); U. S. ex rel. 
Belfrage v. Shaughnessy, 113 F. Supp. 56 (S.D.N.Y., June 9, 1953); and U. B. ex rel. 
Daniman v. Esperdy, 113 F. Supp. 283 (S.D.N.Y., June 24, 1953). 

Other deportation questions arose in Caddeo v. MeGranery, 202 F. (24) 807 (Dist. 
Col, Jan. 15, 1953); Gonzalez-Martinez v. Landon, 203 F. (2d) 196 (9th Cir, Mar. 
31, 1953); U. S. ex rel. Carrollo v. Bode, 204 F. (2d) 220 (8th Cir, Apr. 28, 1953); 
Rubinstein v. Brownell, 206 F. (2d) 449 (Dist. Col, June 11, 1953); Zank v. Landon, 
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naturalization,® expatriation,‘ procedures for obtaining determinations of 
citizenship,® and the like, a few are worth particular mention. 
In Perri v. Dulles ® it was held that the Italian-born son of an Italian 


205 F. (2d) 615 (9th Cir., June 19, 1953); U. S. ex rel. Cuevas Diaz v. Shaughnessy, 
206 F. (2d) 142 (2nd Cir, July 15, 1953); U. 8. ex rel. Bojarchuk v. Shaughnessy, 
206 F. (2d) 238 (2nd Cir, Aug. 7, 1953); U. S. ex rel. Dolenz v. Shaughnessy, 206 F. 
(2d) 892 (2nd Cir., Aug. 11, 1953); U. S. ex. rel Accardi v. Shaughnessy, 206 F. (2d) 
897 (2nd Cir. Aug. 11, 1953); U. S. ex rel. Watts v. Shaughnessy, 206 F. (2d) 616 
(2nd Cir., Aug. 18, 1953); U. S. ex rel. Mustafa v, Pederson, 207 F. (2d) 112 (7th Cir. 
Sept. 21, 1953); Savala-Cisneros v. Landon, 111 F, Supp. 129 (S.D. Calif., March 11, 
1953); Torres v. MeGranery, 111 F. Supp. 241 (S. D. Calif., Mar. 11, 1953); Corona v. 
Landon, 111 F. Supp. 191 (S. D. Calif., Mar. 18, 1953); U. S. ex rel. Yaris v. Shaugh- 
nessy, 112 F. Supp. 143 (S.D.N.Y., Apr. 28, 1953); Ovalle v. Landon, 112 F. Supp. 874 
(S. D. Calif., May 18, 1953); U. S. ex rel. Abbenante v. Butterfield, 112 F. Supp. 324 
(E. D. Mich., May 20, 1953); Avila-Contreras v. McGranery, 112 F. Supp. 264 (S. D. 
Calif., May 22, 1953); U. S. ex rel. Lombardo v. Bramblett, 114 F. Supp. 183 (N. D. 
Ohio, June 5, 1953); U. S. ex rel. Marcello v. Ahrens, 113 F. Supp. 22 (E. D. La., June 
8, 1953); U. S. ex rel. Blankenstein v. Shaughnessy, 112 F. Supp. 607 (S.D.N.Y., June 
12, 1953) ; De Montes v. Landon, 113 F. Supp. 239 (S. D. Calif., June 12, 1953); Smith 
ex rel, Leung Sing v. Nicolls, 113 F. Supp. 790 (Mass., July 8, 1953); U. 5. ex rel. 
Pappageanakis v, Shaughnessy, 114 F. Supp. 871 (S.D.N.Y., July 14, 1953). 

8 Relying on Moser v. U. 8. (1951), 341 U. 8. 41, naturalization was allowed a Swiss 
national who in 1942 and 1944 had applied for relief as a neutral alien from being 
drafted in the United States, Petition of Berini, 112 P. Supp. 837 (H.D.N.Y., June 15, 
1953). Naturalization was rejected where the neutral alien had in 1943 sought draft 
exemption and now claims that he could not speak English at the time, Petition of 
Miranda, 111 F. Supp. 481 (E.D.N.Y., Apr. 8, 1953). Naturalization was denied be- 
cause of an outstanding deportation order, in Banks v. U. S., 204 F. (2d) 583 (5th Cir., 
May 19, 1953). The problem of absence from the United States for more than one 
year during the statutory period, as a self-employed person, was before the court In 
re Nathan, 114 F. Supp. 361 (S.D.N.Y., July 14, 1953). Other naturalization cases 
included In re Yoshida, 113 F. Supp. 631 (Hawaii, July 16, 1953); Petition of Benitez, 
113 F. Supp. 105 (S.D.NVY., June 30, 1953). Cancellation of naturalization was in- 
volved in Stenerman v. MeGranery, 204 F. (2d) 336 (9th Cir., Apr. 30, 1453); U. S. v. 
Karahalias, 205 F. (2d) 331 (2nd Cir., June 2, 1953); and U. S. v. Accardo, 113 F. 
Supp. 783 (N. J., July 10, 1953). 

4 Expatriation cases included Longobardi v. Dulles, 204 F. (2d) 407 (Dist. Col., 
May 7, 1953); Takehara v. Dulles, 205 F, (2d) 560 (9th Cir., June 11, 1953); Valdez v. 
McGranery, 114 F. Supp. 173 (S. D. Calif., Feb. 6, 1953); Application of Bernasconi, 
113 F. Supp, 71 (N. D. Calif., June 2, 1953); In re Torchia, 113 F. Supp. 192 (M. D. 
Pa. June 26, 1953); Seardino v. Acheson, 113 F.. Supp. 754 (N. J., July 20, 1953); 
Iavarone v. Dulles, 113 F. Supp. 932 (Dist. Col., July 20, 1953); In re Alfonso, 114 F. 
Supp. 280 (N. J., July 31, 1953). 

5 U. 8. ex rel. Alcorn v. District Director, 111 F, Supp. 586 (S.D.N.Y., Mar. 24, 1953) ; 
Avina v. Brownell, 112 F. Supp. 15 (S. D, Tex, Apr. 15, 1953); Ng Gwong Dung 
v. Brownell, 112 F. Supp. 673 (S.D.N.Y., June 10, 1953); D’Argento v. Dulles, 113 F, 
Supp. 933 (Dist. Col, July 24, 1953); Vasquez v. Brownell, 113 F. Supp. 722 CW. D. 
Tex., July 27, 1953) ; Gonzalez-Gomez v. Brownell, 114 F. Supp. 660 (S. I. Calif., Sept. 
8, 1953). Questions of sufficiency of evidence to establish citizenship were involved in 
Wong Gum v. McGranery, 111 F. Supp. 114 (N. D. Calif., Mar. 24, 1953); Yep Why 
Sun v. Dulles, 111 F. Supp. 36 (N. D., Tex., Mar. 28, 1958) ; 3; and Eng Bok Chun v. 
Brownell, 111 F. Supp. 454 (Dist. Col., on 22, 1953). 

6206 F. (2d) 586 (8rd Cir., July 24, 1953). 


168 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


who returned to Italy after naturalization as an American citizen became - 
at birth an American citizen, and did not lose American citizenship by 
residence in Italy for more than two years after reaching the age of 21 
or the effective date of the Nationality Act of 1940, in view of the diffi- 
culties of travel and the refusal of American consular officers to facilitate 
such travel. The case was remanded for further findings as to the tolling 
of this two-year period. 

Expatriation did not result from compulsory military service in the 
Italian Army commencing at the age of 19, from taking the oath of allegi- 
ance to the King of Italy at 20, or from voting in Italian elections in 1946; 
even if the voting was voluntary, Congress by Act of August 16, 1951, 
provided for recovery of citizenship by the taking of a simple oath before 
an appropriate American official. In Lehmann v. Acheson the court held 
that a native-born American citizen of Swiss parentage had not expatriated 
himself by service in the Swiss Army after conscription. Here Judge 
Kalodner said: 


Conscription into the Army of a foreign government of one holding 
dual citizenship is sufficient to establish prima facie that his entry and 
service were involuntary. 


In Mendelsohn v. Dulles ® the court held that a naturalized citizen did 
not lose citizenship through residence abroad for more than five years 
when such residence was due to the severe illness of his wife, even though 
the wife was not a citizen; specific statutory provision for the person re- 
maining abroad for the purpose of being with an American citizen spouse 
who was ill did not prevent ‘‘the coercion of marital affection, which was 
just as compelling as physical restraint’’ from making the husband’s resi- 
dence abroad ‘‘involuntary.’’ 

In Mangoang v. Boyd? a Filipino who came to the United States in 1926 
as an American national, was a member of the Communist Party in 1938 
and 1939, and only became an alien with Philippine independence in 1946, 
could not be deported as an ‘‘alien’’ who had been a member of the Com- 
munist Party, since alienage and membership did not coincide in time. 

In Coons v. Boyd? deportation was allowed despite the individual’s 
claim that as an infant he had been adopted by a couple who came to the 
United States and were naturalized, the per curiam opinion stating: 


Wholly apart from the lack of authority that derivative citizenship is 
acquired by an adopted child when the parent was naturalized, Powers 
v. Harton, 183 Iowa 764, 167 N.W. 698, the record does not disclose any- 

‘thing to contradict the testimony of the claimed foster parent that the 
appellant was never in fact adopted. 


7206 F. (2d) 592 (3rd Cir., July 29, 1953). 
8207 F. (24) 37 (Dist. Col, Aug. 6, 1953). 
9205 F. (24) 553 (9th Cir., June 17, 1953). 
10203 F. (2d) 804 (9th Cir., Apr. 24, 1958). 
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The Groti } ransactions for the Year 1951, Vol. 87: Problems 
of Public and Private International Law. London: Clevedon Printing 


: Co., Ltd., 1952. pp. xxiv, 186. Index. 


In these papers the international law specialist will find a bill of fare 
as rich, varied, and timely as he could desire. The most important is the 
address by_C. Wilfred Jenks, Assistant Director General and Legal Adviser 
of the International Labor Organization. Frankly challenging the present 
mood of disillusionment, he points to seven outstanding gains of the past 
thirty years: (1) the elimination of the legality of violence through the 
operation of the Covenant, Pact of Paris, and Charter; (2) the development 
of law through the World Court; (3) the legislative activities of interna- 
tional institutions; (4) contributions to customary law through the practice 
of international organizations; (5) the device of the unified command 
under the United Nations; (6) the operational activities of international 
organizations in the economic and social fields; and (7) progress toward 
the international protection of human rights. _ oo 

-Georges Kaeckenbeeck, contrasting the International Authority for the 
Ruhr and the Schuman Plan, finds in the supra-national character of the 
High Authority of the latter a signal advance and ‘‘an egregious depar- 
ture from the beaten tracks.” C. Tracey Watts, the former Legal Secre- 
tary of the British Administration in Cyrenaica, drawing on his practical 
experience in this capacity, describes the gaps in the international law of 
military occupation, believing that modern total war has ‘‘made waste 
paper’’ of the Hague Rules. A solicitor of the Supreme Court, dealing 
with that inexhaustible topic, the status of the Commonwealth, traces its 
evolution since the Statute of Westminister. Deploring the weakening of 
the last legal link—right of appeal to the Judicial Committee of the Privy 
Council—he advocates the creation of a single supreme court, an Imperial 
Privy Council, to which all such appeals:could go and which could, in 
addition, settle disputes between members of the Commonwealth. 

An unusually original paper is offered by the Dean of the Law Faculty 
of the University of Aberdeen, who discusses the problem of mental in- 
capacity in international criminal law. Using as illustrations the famous 
eases of Hess, Streicher, Krupp, and Okawa, and some well-known na- 
tional cases, he elucidates the divergent policies in this matter, thus 
pointing up the grave problems facing those who plan an international 
criminal law. The Red Cross Geneva Conventions are discussed brilliantly 
by a member of the Swiss Bar, who, regretting the failure to assure to the 
protected persons the power individually to secure recognition of their 


169 


170 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


rights, nevertheless believes the conventions mark a great advance, and 
decrizs the failure of most governments to ratify the new conventions. 
Other papers deal with practical considerations affecting the administra- 
tion of international law, the recognition of foreign divorce decrees (the 
only paper in the field of private international law), and, finally, the 
territorial limits of criminal jurisdiction, where the American student of 
international law will find astute observations on many of the familiar 
eases in this field. 
JoHN B. WHITTON 


Gegenwartsprobleme des Internationalen Rechts und der Rechtsphilosophie. 
Festschrift fiir Rudolf Laun zu seinem stebzigsten Geburtstag: D.S. 
Constantopoulos and Hans Wehberg (eds.). Hamburg: Girardet & Co., 
1953. pp. 778. 


Of the forty-five papers which the students and friends of Professor 
Laun of the University of Hamburg here present in his honor, twenty-five 
deal with subjects of international law, thirteen with legal philosophy and 
public law, and seven with international private law. The scholarly qual- 
ity of the papers is quite uniform, and their great variety suggests that a 
student consult the table of contents, since the book is not equipped with 
an index. Historical and doctrinal papers are to be found in each section, 
but most of the contributions deal with current questions. 

Byzantine international law, Antoine Marini’s relation to Podiebrad’s 
confederation project of 1464 and the supra-national concept in the Zoll- 
verein introduce history into the first section. Alfred Verdross defends 
good faith as a fundamental principle; Frede Castberg of Oslo finds the 
influence of international law today proportionate to the acceptance of 
humen solidarity; Georg Schwarzenberger delimits international legisla- 
tion by the existence of common principles among the states; and Walter 
Schitzel of Bonn usefully analyzes how to treat an aggressor after he has 
been identified and is being put in his proper place. Human rights and 
the individual in international law as a normal subject and as a criminal 
are tae subjects of several papers. The Schuman Plan inspires a number 
of papers. Single papers on territorial titles, international straits, and 
international functionaries are carefully done. Of particular interest to 
the reviewer was a study by Herbert Kraus on the German judge and 
international law. 

Theory and legal philosophy as the subjects of the second section of the 
book are exemplified in essays on justice and interests, the origin of obli- 
gations, popular sovereignty, criteria of truth, and legality or legitimacy. 
Even more abstract and philosophical is a paper by Louis Delbez on the 
metaphysical notion of war, and of still a different character is the only 
American contribution, observations on political symbolism by Karl Loewen- 
stein. Historical papers on Solon’s jurisprudence, Roman law and Euro- 
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pean culture, and Sweden’s parliament, illustrate the breadth of Laun’s 
influence on his students, while an essay on the development of person- 
ality as a constitutional objective is presented by Hans Peters as a particu- 
lar tribute to the teacher. _ 

The section on international private law contains seven diverse papers 
extending in time from the civil law code of Moldau, 1817, to a memorandum 
on pension law in Hast Germany in 1951 by Otto von Laun, whose brother 
Kurt also contributes a paper in honor of his father, on the York-Antwerp 
rules of 1950. Haroldo Valladão adds his arguments to the proposition 
that the International Court of Justice should have jurisdiction over pri- 
vate cases. . 

Denys P. MYERS 


International Law Documents 1950—1951. U. S. Naval War College. Wash- 
ington: Government Printing Offce, 1952. pp. xviii, 218. $1.50. 


This is the 47th volume in the series inaugurated by the Naval War 
College at Newport, R. I., in 1894. This volume was prepared with the col- 
laboration of Judge Manley O. Hudson of the Harvard Law School. 

The volume opens with an historical note on ‘‘The Protection of Victims 
of War’’ giving a running account of the origin and development of inter- 
national engagements concerning the treatment of the woundad and 
sick in armies in the field and of prisoners of war. The account puts in 
perspective the successive conventions, at first bilateral and later general, 
which follow in chronological order. Hach convention is prefaced by a note 
on its history and present status. The United States-Mexican Treaty of 
Guadalupe-Hidalgo of 1848 is selected to represent the bilateral period, and 
then follow the general conventions from 1864 to 1949. The significant 
growth and development of the law is indicated by the fact that the 1949 
Conventions cover the final 187 pages of the text, as compared with only 
74 pages for all of the preceding conventions, and by the greatly increased 
scope of the subjects treated. 

This convenient collection of the treaty texts will be widely weleomed 
by students and practitioners in the field. 

L. H. Woousry 


Comunicazioni e Studi. Vol. IV. Milan: A. Giuffrè, 1952. pp. 613. 
Index. 


This beautifully printed and bound book is the fourth volume of the 
Communications and Studies, edited, under the direction of Professor 
Roberto Ago, by the Institute of International and Foreign Law of the 
University of Milan. The valuable volume contains, apart from many 
book reviews, reports on problems of international law (Capotorti) and 
conflict of laws (Ziccardi) in Italian court decisions 1959-1951, about 
tendencies in the Italian School of international law (Barile), conflict of 
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Jaws (Pau) and international procedural law (Malintoppi), as well as 
‘on the activity of the International Court of Justice 1950-1951 (Migliazza). 

There are in addition three studies on conflict of laws (de Nova, Barile, 
Migliazza) and four on international law (Arangio-Ruiz, Bentivoglio). K. 
Lipstem contributes a study on the examination of the legislative, executive 
and judicial acts of a military occupant. Particularly interesting, although 
this reviewer disagrees in many points, is the full study by Cansacchi (pp. 
23-97) on ‘“‘Reality and Fiction as to the Problem of the Identity of 


States.”’ 
Joser L. Kunz 


Communism versus International Law. Today’s Clash of Ideas. By Ann 
Van Wynen Thomas. Foreword by Robert G. Storey. Dallas: Southern 
Methodist University Press, 1953. pp. xvi, 146. $3.75. — 


This brochure tackles directly a question which has indirectly engaged 
the thought of both students and statesmen. The Soviet Union uses, mis- 
uses, and distorts the accepted rules of international conduct to serve its 
own egoistic purposes, usually at the expense of states which at least respect 
the rules. Mrs. Thomas handles the problem as a philosophie one, and 
both she and Dean Storey in his foreword favor reconsideration of tra- 
ditional doctrines and practices, ‘‘since the principles advocated by the 
totalitarian nations involve a repudiation of every fundamental element 
upon which the law of nations rests.” Development must be partial þe- 
cause it depends upon the ‘‘intensification of legal relations between such 
nations as are united by common moral and ethical values.’’ This task 
is urgent in order to satisfy the needs of the free world and to support the 
defense of a basically ethical system against its uncompromising Soviet 
enemy. 

Only 18 of a total of 98 pages are devoted to the ‘‘Soviet Ideological 
Impact on International Law,’’ but they are sufficient to demonstrate that 
the totalitarian concepts of jurisprudence are in complete contradiction 
with the concepts and bases set forth in the other 80 pages of text. The 
book contains no effort to examine concrete cases in which the principles: 


of international law as such have figured. 
Denys P. MYERS 


Die Exilregierung. By Karl Heinz Mattern. Tübingen: J. C. B. Mohr, 
1953. pp. vii, 78. DM. 7.80. 


The subtitle of this important small volume defines its purpose, deter- 
mines its aim, and describes its method; it reads in this reviewer’s transla- 
tion: ‘‘An historical observation of international practice since the be- 
ginning of the first World War and an evaluation from the viewpoint of 
international law.’ Thus the author, as a good German scholar and edu- 
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cator, starts with the classical historical approach, deals briefly with oc- 
currences before World Wars I and II, and in greater detail with the 
ensuing events, whereby his very systematic distinctions and groupings 
deserve special praise. 

The first and larger part is descriptive of the various situations encoun- 
tered. The legitimate government has to leave the country as a conse- 
quence of external force and the home country is occupied in warfare: 
(1) Norway, 1940; (2) The Netherlands; (3) Belgium; (4) Greece; (5) 
Yugoslavia; (6) the Vichy Government, 1944. The historical background 
is given with greatest accuracy and without any bias: the author has not 
forgotten the cases of Czechoslovakia, 1915, and of Poland, 1914, the only 
two in the book from an era before Abyssinia and World War II; but 
it may be questioned whether a government formed for a future state 
outside the latter’s territory can truly be called ‘‘in exile.’’ The situation 
is somewhat different in the case of the Free French, the Danish Council, 
and others: here we have an important party with an executive branch 
which wishes to continue a complete—and fighting——-independence while 
the home territory has been occupied or, in the case of unoccupied France, 
‘‘neutralized.’’ It has to be stressed—and Dr. Mattern does not do so 
enough in this respect—that in the last war The Netherlands, the Free 
French, the Danes, Belgium and Norway still held territory unoccupied 
by Germany en pleine propriété et souveraineté as one says in diplomatic 
language: possessions outside Europe over which the governments-in-exile 
wielded full authority. 

While Czechoslovakia, the home country being changed to a ‘‘protec- 
torate,’’ and her provisional government-in-exile receive careful evaluation 
by the author, it is not quite understandable why Dr. Mattern omitted 
the case of Austria, which is one of the most interesting: it is true that, 
a real government-in-exile never materialized, although attempts to form 
it were not entirely lacking; but, on the other hand, the United States De- 
partment of State never recognized the “Anschluss,” exempted ex-Austrian 
citizens from all restrictions for enemy aliens, and (this is certainly unique 
in the field of international law and especially of nationality) granted ex- 
Austrian citizenship to those ex-Austrians who, having come with German 
passports as refugees to this country and found themselves, after Pearl 
Harbor, enemy aliens, were able to prove their former Austrian nationality. 

In the second and third parts of the work -the author draws his con- 
clusions and summarizes his statements: (a) The government-in-exile acts 
in full sovereignty wherever it exercises authority, but it needs, nonethe- 
less, authorization to be granted by the government in whose territory the 
government-in-exile is active; (b) The legitimate government-in-exile does 
not possess more authority than it had possessed in its home country; 
violations of original constitutional stipulations, as may have been caused 
by the extraordinary circumstances of flight, exile, and acts of God, will 
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be sanctioned by international law; (e) Illegitimate governments-in-exile 
derive their power completely and exclusively from the government of 
their seats. 

Altogether Dr. Mattern can be congratulated on an important, exhaus- 
tive, and original study, enriched by a very complete bibliography. The 
boox is written in a most legible and lively style and can serve, thanks to 
its moderate price, as a very useful reader in any class of international 
law or to a somewhat advanced group of students of political science. 

ROBERT RIE 


Doctrinas de la Cancilleria Venezolana. Vol. 1. By Francisco J. Parra. 
New York: Las Americas Publishing Co., 1952. pp. 60. 


The need of systematic surveys of the interpretation of international 
law by the foreign offices of the individual states has long been felt. 
Moore’s monumental collection of documents served the purpose for the 
United States, and the later collection by Hackworth brings the record 
down to recent times. Sr. Cruchaga Ossa gave us some twenty years ago 
the jurisprudence of the Foreign Office of Chile down to the year 1865, 
and Sr. Parra now gives us Volume I of the doctrines of the Foreign Office 
of Venezuela covering the years 1830-1885. It is now nearly twenty years 
since the Conference for the Maintenance of Peace, which met at Buenos 
Aires in 1936, adopted a resolution recommending to the American Govern- 
ments that they promote as soon as possible the publication of texts or 
methodical digests in which the doctrines maintained by each of them on 
questions of international law might be easily consulted. The response 
thus far has been less than it was hoped at the time. 

I? it seems paradoxical to speak of international law in terms of the 
docirines of a foreign office, the answer obviously is that many of the prin- 
ciples of international law, as distinct from usages and customs, are broad 
generalizations which must be applied to particular situations as they 
arise; and here there is room for differences of interpretation and for 
foreign policies which individual governments believe to be the correct 
interpretation of the law. Hence, when Professor C. ©. Hyde frankly 
described his volumes as being ‘‘International Law Chiefly as Interpreted 
and Applied by the United States’’ there was no protest from scholars; 
thev simply recognized that international law was as yet, in many respects, 
an undeveloped law, and that only by noting the application of the law 
to specific cases might we formulate detailed rules. . 

Sr. Parra has chosen to classify his documentary material alphabetically 
rather than logically; but while that arrangement results in separating 
subjects that are logically related, it has, on the other hand, the advantage 
of Facilitating reference to.the subject of immediate interest. It is not 
always easy to find out the circumstances under which a particular docu- 
ment was issued; but that would require research which a single individual 
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could hardly hope to undertake. The most interesting case in the volume 
is doubtless that involving the asylum given to President José Tadeo 
Monagas in 1858, which not only raised the question of the propriety of the 
asylum given, but the validity of an agreement between the Diplomatic 
Corps and the Foreign Office of Venezuela. 

Succeeding volumes, bringing the work nearer to date, will of course be 
eagerly expected. For the moment we can only congratulate Dr. Parra 
on what he has done thus far and assure him that the work is worth all 
the time and energy he ean give to it. 

C. G. Fenwick 


Current Legal Problems, 1952. Vol. 5. Edited by G. W. Keeton and 
G. Schwarzenberger on behalf of the Faculty of Laws, University Col- 
lege, London. London: Stevens & Sons, 1952. pp. viii, 340. Index to 
Vols. 1-5. $7.15; 37s. 6d. 


This is the fifth annual volume of a series of lectures delivered during 
1950-1951 by the members of the Faculty of Laws of University College. 
While the reader interested in English law will find much in these lectures 
to whet his curiosity, only the last three are of note for the international 
lawyer. These deal with the International Law Commission, a. Schuman 
Plan, and British property abroad. 

Dr. Cheng gives a documented survey with comments and criticisms, 
of the objectives and work of the International Law Commission from the 
beginning of its endeavors, not only the work completed by the Commission 
but also that still in hand. He discusses particularly codification and 
progressive development of international law and how thes3. have been 
applied in respect to certain topics, such as the continental shelf. He 
discusses the topics of reservations to multilateral treaties (which is the 
‘‘Commission’s most solid contribution in its three years of existence’’), 
the selection of topics for codification, the collection of evidence on cus- 
tomary international law, and the Nuremberg principles. In this connec- 
tion he mentions the failure of the strenuous efforts of the Commission 
and the General Assembly to define ‘‘aggression.”’ 

The lecture on the Schuman Plan by Mr. L. Green of the Faculty begins 
by describing the European International Steel Cartel of 1926 among 
private manufacturers (to regulate competition) which eventually included 
British and American manufacturers, and compares the Cartel with the 
Schuman Plan, which would include controlling power over coal and steel 
production through a treaty organization of all the member states. He 
describes in detail the scope of the treaty and the special arrangements 
concerning the Saar, which had become, over German protests, a virtual 
dependency of . France. Frances. The author covers the ma Make-up and i functions of 
the governing bodies of the Coal and Steel Community; the High Au- 
thority, the Assembly, the Council of Ministers, and the Court, and their 
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relations to the national governments and the private producers. These 
details cannot well be summarized here, but they form an interesting de- 
scription of a new type of independent international personality, estab- 
lished to supervise the coal and steel economy of the member states, with 
capacity to hold and convey property, to sue and be sued, and so forth. 
The Court, composed of seven judges (five being a quorum), is a very 
powerful body, which may, among other things, hear complaints of member 
states and of private enterprises as to violations by the High Authority of 
the treaty and the implementing regulations, and may assess damages 
therefor. 

The lecture by Georg Schwarzenberger on ‘‘Protection of British Prop- 
erty Abroad’’ isan exposition of the present status of the law governing 
the protection of foreign investment. He summarizes the growth of the 
law and practice into well-settled principles of the 19th century up to the 
pre-1915 period, when liberal compensation for injury and the stabilizing 
influence cf the British Navy were extant. Afterwards deteriorating fac- 
tors set in, resulting in the present period of ineffective enforcement under 
the United Nations Charter and other restraining instruments which have 
fostered the growing antagonism, not to say lawlessness, on the part of 
small nations in respect of foreign-owned property. He begins with a 
rather philosophical treatment of principles, based on international de- 
cisions and state practice, and ends with an analysis of the Anglo-Iranian 
Oil case as an example of the emotional nationalism and low morality not 
uncommon today. Effective restraint, even that of full compensation, is 
lacking, and self-help has gone with-the whim of international organization. 
The prudent investor can hardly ‘‘run the risk of being Moussadeked.’’ 
The author suggests as a safeguard that foreign investment be made by 


or under international institutions. 
L. H. Wooisry 


The International Law Standard in Treaties of the United States. By 
Robert Renbert Wilson. Cambridge: Harvard University Press, 1953. 


pp. xiv, 322. $4.50. 


This monograph should have been written long ago. At long last it is 
satisfactorily done by a proper person. The deficiency of the art is ade- 
quately reflected in the title’s limitation of the study to the ‘‘international 
law standard’’ in treaties. The subtle problem of the ‘‘particular inter- 
national law’’ produced by the conclusion of a treaty is omitted from the 
inquiry, which is confined to exploring the significance of direct or indirect 
references to international law in the treaties. The author finds some 200 
references to international law in 158 treaties of the United States, and 
those references are the objective basis of his study. But the pervasive 
influence of the international law standard extends further. Only two 
arbitration treaties are listed, but there are 30 which are identic. 
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‘The treaty practice of the United States reveals much integration of 
conventional rules with customary ones,’’ Mr. Wilson concludes, while ad- 
mitting that mention of the law has also been a substitute for something 
more specific. The usefulness of references to existing law is greater in 
the application of treaties than in their drafting, and is more meaningful 
in treaties which contain a compromissory clause committing the parties 
to obligatory adjudication of disputes concerning interpretation and ap- 
plication. A section of the book should have been devoted to the com- 
promissory clause, which is dismissed in a sentence. | 

The meaning of treaty references to the international law sandari ‘‘rests 
in large part upon the fact that customary rules still comprise a very great 
part of the law.’’ The references sought were not only to the law of na- 
tions and international law but also to ‘‘general rules,’’ and even to the 
“acknowledged practice of civilized nations.’’ References to ‘‘rights,”’ 
“law,” “lawful’’ or ‘‘unlawful’’ are presumed to relate to legality in the 
international, rather than in the national, sense (p. 11). And two at- 
torneys general are quoted to the effect that ‘‘process of law’’ in a treaty 
‘‘must be interpreted according to the laws of nations, and not according 
to our municipal code’’ (p. 52). 

Treaties providing for pacific settlement may be expected to conform 
with legal standards, and a third of Mr. Wilson’s references are found in ` 
them. The general commitments to use legal means are mostly multi- 
lateral, while the criteria for distinguishing juridical questions are ex- 
pressed in bilateral undertakings, in which law is bracketed with justice 
and equity. Both agents and tribunals have emphasized: their reliance 
upon these factors in their arguments and awards; and the settlement of 
claims with the recurring question of exhausting local remedies has con- 
sistently afforded occasion for the application of principles of international 
law. ‘These phases of his subject the author handles selectively, assembling 
his facts from a vast range of material. The same method is used in con- 
sidering establishment provisions in treaties of commerce and navigation 
relating to residence, engagement in activities and protection of property ; 
but the rights and duties involved are traced in their detailed content to 
the operation of most-favored-nation clauses more than to legal standards. 

The advocacy, adaptation, or adoption of an international law standard 
is expounded in an historical narrative as well as in an analysis of prece- 
dents and incidents. Tailored to the purpose of the book, Mr. Wilson has 
neatly and perspicaciously covered the navigation of international rivers, 
freedom of the seas and control of the slave trade in the field of commerce 
and navigation; intervention, territorial waters and the three-mile limit in 
the field of independence and jurisdiction of states; and in the field of war 
and neutrality the regulation of conduct of hostilities, the ‘‘rules’’ of the 
Alabama award, and changing concepts of neutral duties. Some of these 
subjects entail following an idea through several treaties, others the de- 
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tailed evolution of a single treaty. The intervention feature of the Gadsden 
Treaty and the comprehensive tracing of the ‘‘rules’’ in the Treaty of 
Washington from negotiations to notice in a Hague convention are typical 
examples of the clarity and scholarship of the book. 

Mr. Wilson does not exaggerate the identification of international law in 
treaties. He finds that there has been a ‘‘policy of constructive adherence 
to law” which has resulted in treaty commitments, and that this process is 
more significant as the responsibility of the United States increases. The 
international law standard—international jurisprudence—is a tool in bi- 
lateral treaties, but in multilateral treaties there is an effort to state or to 
develop imternmational law as regards the parties and, hopefully, for the 


evolution of custom among other states. 
Denys P. MYERS 


Formosa: A Problem for United States Foreign Policy. By Joseph W. 
Ballantine. Washington, D. C.: Brookings Institution, 1958. pp. xii, 
918. Appendix. Index. $2.75. 

Formosa under Chimese Nationalist Rule. By Fred W. Riggs. (Issued 
under the Auspices of the American Institute of Pacific Relations.) 
New York: Macmillan Co., 1952. pp. vi, 196, Appendix. Index. $2.75. 


These two slender volumes on the world’s most controversial island are 
to some extent similar. They are both concerned with Formosa in the 
postwar period, with the establishment of the Nationalist Government at 
Taipei, and with the chances of Chiang’s forces returning to mainland 
China. Yet these studies are quite different in their approach, with the 
result that they each make a distinet contribution to knowledge of the pres- 
ent Formosa problem, 

Riggs, for many years a resident of China and later on the staff of the 
Foreign Policy Association, devotes his attention almost exclusively to the 
Nationalist rule in Formosa. The military, political, economic, and social 
components of the regime are surveyed. The excesses of the early postwar 
governors are discussed, and the limits on the capabilities of the Chinese 
to build for their return to the continent are set forth. Since the author 
discusses these problems in some detail, he has little space left in which to 
do more than express cautious pessimism on the future of the island. 

Ballantine, formerly a senior officer in Far Eastern Affairs of the State 
Department, is primarily concerned with Formosa as a problem of Ameri- 
can foreign policy. At the same time his approach is more historical than 
Riggs’, with a fourth of his study devoted to the years before the National- 
ists took over the island after the war. Moreover, since Ballantine empha- 
sizes the international aspects of Formosa, he treats more briefly than 
Riggs the internal development of the island. He is especially interesting 
in dealing with the background of United States policy at the end of the 
war and immediately thereafter, when he was influential in formulating the 
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views of the State Department on Far Eastern matters. In his conclu- 
sions, Ballantine stresses the dilemmas the United States faces, even though 
~ after much hesitation it has decided to strengthen Chiang and to make the 
island defensible. Chief among these problems is that of choosing between 
the heavy cost and commitments involved: in active support of Chiang’s 
return to the mainland and the lesser responsibility of accepting Formosa’s 
present limited capacities. ; 

A reader of these two books will, of course, incline to favor one or the 
other depending upon his interests in the island. Riggs gives a picture of 
the Chinese in Formosa. Ballantine deals primarily with Formosa in the 
Far Kast—and that means Formosa in American policy. In this reviewer’s 
opinion, the latter approach is in better perspective. 

FRED L. HADSEL 


Der Diplomatische Dienst. Keine Geschichte und Organisation in Frank- 


reich, Gross Britannien, und den Vereinigten Staaten. By Richard 
Sallet. Stuttgart: Deutsche Verlags-Anstalt, 1953. pp. 368. Indexes. 


This is a careful, objective, and well-documented survey of the diplo- 
matic services of three major Powers. It is intended to convince the Ger- 
mans that they should set up a good and effective diplomatic service them- 
selves and to suggest how they could achieve this end. In each case the 
development and evolution of the Foreign Office and the Foreign Service 
are traced to some extent and the present situation (dersettige-derseitige- 
derseitige) is painfully spelled out. 

On the other hand, the treatment accorded to these various national 
services appears to be excessively empirical and lacking in critical and 
constructive elements. No great attempt is made to suggest what should: 
be the pattern of a model foreign office or foreign service. Perhaps the 
author overrates both the perceptivity and the responsiveness of his Ger- 
man readers—as has been done before—the Germans will do better than 
their preliminary utterances and preparations would insure. We still 
need further and more searching studies in this field to carry out the prom- 
ises of Henry Kittredge Norton, De Witt Poole, Ponsonby, and others. 
The treatment given here is evenly balanced, detailed, and completely 
serious. It is not amusing. 

Pitman B. POTTER 


Poland: White Eagle on a Red Field. By Samuel L. Sharp. Cambridge: 
Harvard University Press, 1953. pp. 338. Index. $5.00. 


The subject of this book is Poland as a factor of contemporary interna- 
tional politics, especially in 1914-1953. The basie question raised by the 
author is very interesting, namely, what is the interest of the United States 
in Poland? (The same question could be asked about all the Soviet Eastern 
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European satellites, and the answer valid for Poland would also be ap- 
plicable mutatis mutandis to all of them.) Mr. Sharp answers his own 
question by the denial of the existence of any American interest in Poland 
and holds the same to be true concerning other Western Powers. He 
thinks that the Western Powers have always formulated their attitude 
towards Poland in the function, as he says, of their policies towards Ger- 
many and Russia; he warns his former countrymen that they have always 
been victims of the credulity with which they accepted meaningless ex- 
pressions of Western sympathy or misleading promises of help which the 
Western Powers were unable to keep against Germany or Russia or both. 

It is not unfair to conclude from the able argument accumulated in 
this volume that the author would be inclined to advise the United States 
to keep hands off Eastern Europe, including Poland, to recognize there the 
paramount interest of the U.S.S.R. and to hope to achieve thus some kind 
of a modus vivendi with the Soviet Union. This is one of the possible 
policies towards the U.S.S.R., but one which calls for Soviet reciprocity in 
order to be realistic, namely, Soviet non-interference in other parts of 
Europe. So far that reciprocity has been lacking. The author’s very’ 
eloquent pleading for Western disinterestedness in Poland (consequently 
in the rest of Eastern Europe as well), and his warning to the Poles that 
they have nothing to expect from the West, might be quoted by the Soviet 
propaganda agents behind the Iron Curtain as a telling argument pointing 
to the futility of any resistance to the Soviet controlling position in Hastern 
Europe. A non-Communist Eastern European living within the Soviet - 
zone of influence may be convinced by this book that the best course for 
him is to accommodate himself to the present condition which the West has 
apparently no interest in modifying. 

The author, who obviously follows the so-called realistic method in inter- 
national polities (the recognition of the paramount importance of ma- 
terial force in the service of national interests and the elimination of moral 
considerations as a nuisance in the formulation of foreign policy), is 
somehow unrealistic in his underrating the force of nationalism, be it 
Polish or any other. He calls the aspirations of various nationalities to 
form independent states an urge towards ‘‘parochial sovereignty.” How- 
ever, the disintegration of the Austrian-Hungarian monarchy, the stubborn 
survival of national feelings not only behind the Iron Curtain but also 
within the multi-national Soviet Empire, the postwar appearance of new 
national states in Asia and the Near Hast, the revival of the Israeli State 
after two thousand years of extinction, prove that that ‘‘parochial sover- 
eignty’’ continues to be dear not only to nations endowed with a powerful 
economic potential but also to all the others as well. One may like it or 
not, but it would be an error to dismiss it as a fallacy. | 

The author, who was born and raised in Poland, had to make a great 
effort to write dispassionately about his native country; his legitimate pre- 
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oceupation with objectivity prompted him to evaluate Poland and the 
Poles in a rather uncharitable and severe way. His version represents 
a record of political stupidity and of absence of any major virtue; a stern 
judge in court could only ask him: Is it the whole truth? He is more 
lenient when he evaluates the social and economic achievements of the 
present regime in Poland. Thus the Communist rulers appear, perhaps 
contrary to the author’s intentions, as the first Poles endowed with some 
common sense. l 

It is an undeniable merit of the author to have stimulated the current 
discussion relating to American policy towards Eastern Europe. What- 
ever will be the eventual conclusion, a down-to-earth discussion is certainly 
necessary. 

W. W. KULsKI 


L’Internationalisation des Constitutions. By Yves Ls. Auguste. Madrid: . 
Industrias Graficas Espafia, 1952. pp. 226. 


This short essay on one aspect of the problem of the relation of inter- 
national law to national law is written by a young Haitian diplomat. He 
shows the influence especially of Georges Scelle and of Boris Mirkine- 
Guetzévitch who contributes a Preface. M. Auguste, however, presents 
ideas of his own which do not wholly follow these and other writers. He 
concerns himself with analyzing the provisions of several modern national 
constitutions which refer to international law and to the renunciation of 
aggressive war. Among others:he includes those of Haiti, France, = 
publican Spain, and Germany, but the interesting Japanese example is 
not mentioned. He would like to see every national constitution recognize 
the primacy of international law. The imelusion of such provisions in the 
constitution would be for a new state a prerequisite to recognition. Build- 
tig ona suggestion of M. René Cassin in the United Nations ommission 
on Human Rights, M. Auguste suggests the novel idea that the Diplomatic 
Corps i each apital should represent the international community in 
determining whether the state to which its members are accredited has been 
guilty of any violation of its international obligations or is threatening 
the peace. Upon a report of the Diplomatic Corps, the state charged with 
an international offense would be brought before the International Court T 
of Justice by the United Nations. 

PEP ©. JESSUP 


Essai sur la Diplomatie Nouvelle. (2ded.) By Albert A. Forgac. Paris: 
Editions A. Pédone, 1952. pp. 40. Fr. 160. 


This essay is supported by excellent quotations of an authoritative char- 
acter. The international history of the years which followed the world 
wars, writes Professor F'orgac, reveals considerable innovations in diplo- 
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matic methods. The question is to ascertain if the new circumstances, as 
some assert, will not overthrow the traditional methods followed by diplo- 
mais in times past, or if the circumstances in some way will not deprive 
diplomats of this réle. , 

Under the influence of political and economic events diplomacy became 
a joint task of statesmen and technicians. It is democratized, namely, it 
is under the perpetual control of public opinion which is liable to take 
extreme views on international disputes under the influence of meretricious 
methods of propaganda in the press, radio, and so on. The diplomat has 
legs and less initiative and his rôle is in danger of becoming purely pas- 
sive. We are fighting against “secret? diplomacy. But this diplomacy 
of the ‘‘market place’’ presents unquestionable dangers, it suffers from 
the repercussions of public ignorance and political passions. There is 
neither composure, nor continuity, chiefly there is no moderation, for 
moderation is the climate of diplomacy. 

To remedy this crisis Mr. Forgae proposes the Organization of the 
United Nations, which would play the rôle of regulation. Diplomacy 
would become organized. But there is a tendency to substitute this 
juridical by the political. In international relations, as in all human re- 
lations, great suppleness is indispensable. | 

The author does well to draw attention to the urgent need of trained 
diplomats who can cultivate friendly relations between governments and 
be entrusted with delicate negotiations in times of popular excitement... 


CECILE SCHLEGEL 
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CoLtdMBIA Law Review, December, 1953 (Vol. 53, No. 8). International Law and 
the NATO Status of Forces Agreement (pp. 1091-1118), Murray L. Schwartz. 

CoRNELL Law QUARTERLY, Summer, 1953 (Vol. 38, No. 4). Modern War and the 
Validity of Treaties: A Comparative Study (pp. 511-540), Richard Rank. > 
“EASTERN QUARTERLY, October-December, 1953 (Vol. 6, Nos. 8-4). Should Russia’s 
Neighbours be ‘‘ Friendly’’ or Independent Countries? (pp. 2~10), Tytus Komarnicki; 
Contest against Idealism behind the Iron Curtain (pp. 17-23), Stefan Mekarski; War 
and Aggression in Western Eyes (pp. 27-32), Jozef Poniatowski. 

ESTIDIOS AMERICANOS, October, 1953 (Vol. 6, No. 25). Proyección internacional 
del Canadé (pp. 331-336), Leandro Rubio Garcia; Primer Congreso Iberoamericano de 
cooperación económica (pp. 367-375), Diego Fernández del Pino. 

, November, 1953 (Vol. 6, No. 26). Za obra juridica del Ecuador en Hispano- 
américa en el siglo XIX (pp. 423-435), Neptali Zuniga. 

Europa Arcuiv, October 5, 1953 (Vol. 8, No. 19). Der zivile Bevolkerungschuta im 
Ausland (pp. 5991-6000}, Wolf von Dreising; Grossbritannien und die Europäische 
Zahlungsunion (pp. 6001-6008). 

, October 20, 1953 (Vol. 8, No. 20). Der Fall Karpathorussland. Ein Beitrage 
eur Ertstehungsgeschichte des Kalten Krieges (pp. 6021-6028), J. W. Briigel; Thesen 
` zur monetadren Integration Europas. Ergebnisse einer Untersuchung der Europäischen 
Vereinigung fiir wirtschaftliche und sogiale Entwicklung (CEPES) (pp. 6029-6038). 
, November 5, 1958 (Vol. 8, No. 21). Die Sozialarbeit der Brüsseler Paktmdchte 
im Ramen einer ewropdischen Sozialpolitik (pp. 6057-6064), Hermann Volle. 

„ November 20, 1953 (Vol. 8, No. 22). Das Kolonialproblem als Aufgabe der 
Europaforschung (pp. 6089-6094), Raymond-Jean Guiton; Französische Union und die 
Europäische Einigung (pp. 6095-6100), Raymond-Jean Guiton. 

, December 3, 1953 (Vol. 8, No. 23). Studien zum Föderalismus. Ergebnisse 
einer amerikanischen Untersuchung über die Probleme einer europäischen Staaten- 
gemeinschaft (pp. 6131-6174). 

, December 20, 1953 (Vol. 8, No. 24). Studien gum Föderalismus. Ergebnisse 
einer amerikanischen Untersuchung über die Probleme einer curopäisehen Staatengemein- 
schaft (pp. 6201-6227). 

Foreign Arrarrs, October, 1953 (Vol. 32, No. 1). Lhe Bricker Amendment and 
Authority over Foreign Affairs (pp. 1-19), Arthur H. Dean; The Kremlin’s Foreign 
Policy Since Stalin (pp. 20-33), Philip E. Mosely; Locarno Again (pp. 34-47), Byron 
Dexter; The Grand Alliance Hesitates (pp. 48-67), Hamilton Fish Armstrong; ‘‘ Terri- 
torial War’’: The New Concept of Resistance (pp. 91-108), Lieut. Gen. Dushan Kveder. 

——, January, 1954 (Vol. 32, No. 2). Zhe Voices of America (pp. 175-189), 
Henry M. Wriston; Revising the Charter (pp. 203-258), Ernest A. Gross; Middle 
Ground between America and Russia: An Indian View (pp. 259-269), P.; The Meaning 
of Par-Americanism (pp. 270-281), Ezequiel Padilla. 

FOREIGN SERVICE JOURNAL, October, 1953 (Vol. 30, No. 10). Democratic Diplomacy 
and the Role of Propaganda (pp. 24-25, 62, 67), Monteagle Stearns; Visa Work under 
the DF Act (pp. 28-30, 56, 58, 60), Melville E. Blake, Jr. 

1953 (Vol. 30, No. 11). Assignment to the United Nations (pp. 24-27, 
62, 64), William Sanders; Information Activities and the Foreign Service (pp. 28-81, 
68-69), Lewis E. Gleeck, Jr. 

——, December, 1958 (Vol. 30, No. 12). Cassius Clay and the Alaska Purchase 
(pp. 80-31, 52), B. G. Newhoff. 

, January, 1954 (Vol. 31, No. 1). Consent and Coalition (pp. 20-23, 56-58), 
Charles Burton Marshall; Diplomacy and the Press (pp. 24-25, 52), Henry B. Cox. 
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Free CHINA Review, August, 1953 (Vol. 3, No. 8). Russia without Beria (pp. 3-5); 
Titoist Dreamers in Washington, D. C. (pp. 5-7); Communists in Tibet (pp. 12-13), 
Fu Yun-Ying. 

, September, 1953 (Vol. 3, No. 9). Beasserting the True American Spirit (pp. 
4-H); Collective Security in the Pacitfic—II (pp. 6-8); The Post-Armistice Political 
Conference (pp. 27-32), Wu Nan-ju; The Question of Jammu and Kashmir (pp. 32- 
36), Nai-wei Chang. 

= =, October, 1953 (Vol. 3, No. 10). The Threat We Face (pp. 9-12), George 

K. C. Yeh. 

——, November, 1953 (Vol. 3, No. 11). The United Nations (pp. 11-13), Shen 
Chang-huan; India in World Politics (pp. 17-21), Fu Yun-Ying. . 

Diz Frrepens-Warte, 1953 (Vol, 52, No. 1). Von der Association zur Integration 
Europas (pp. 1-18), Hans-Jürgen Schlochauer; Die Arbeiten der Internationalen 
Rechtskommission (pp. 19-47), G. Hertz; L’affaire anglo-norvégienne des pêcheries 
devant la Cour internationale de Justice (pp. 48-66), Laurent Jully. 

GEOGRAPHICAL REVIEW, October, 1953 (Vol. 43, No. 4). Fishery Geography of the 
North Pacific Ocean (pp. 558-563), Edward W. Allen. 

Harvarp Law Review, November, 1953 (Vol. 67, No. 1). The Great Charter and 
the Case of Angilly v. United States (pp. 1-27), George K. Gardner; Political Theory 
and the Nature of Liberty (pp. 91-95), Mark DeWolfe Howe. 

, December, 1953 (Vol. 67, No. 2). The Double Veto and the Four-Power 
Statement on Voting in the Security Council (pp. 251-280), Leo Gross; Lhe Bricker 
Amendment, Executive Agreements, and Imported Potatoes (pp. 281-293), Arthur E. 

therland. 

Inrorpmacion Juripica (Madrid), November, 1953 (No. 126). La nueva ley de 
Nacionalidad suiza de 29 de septiembre de 1952 (pp. 941-947), M. Lozano Serralta. 

INTERNATIONAL AND CoMPARATIVE Law QUARTERLY, October, 1953 (Vol. 2, No. 4). 
The Right to Petition an International Authority (pp. 542-563), J. W. Bruegel; Legal 
Aspects of OEEC (pp. 579-595), Jan Szuldrzynski; Burden of Proof before the I. C. J. 
(pp. 595-596), Bin Cheng; How the Natwes of Algeria became French Citizens (pp. 
596-605), G. H. Bousquet; Hague Conference on Private International Law (pp. 605- 
609), R. H. Graveson. 

INTERNATIONAL LABOUR REevisw, October-November, 1953 (Vol. 68, Nos. 4-5). 
International Balance in Social Security Costs (pp. 331-345), Pierre Laroque and 
Antoine Zelenka; The Effective Application of International Labour Standards (pp. 
346-363), E. A. Landy; The Common Employment Market for the Northern Countries 
(pp. 864-374), Bertil Olsson. 

, December, 1953 (Vol. 68, No. 6). The Thirty-Sizth Session of the International 
Labour Conference, Geneva, June 1953 (pp. 445-467). 

INTERNATIONAL ORGANIZATION, November, 1953 (Vol. 7, No. 4). Zhe United Nations 
Economic Commission for Asia and the Far East (pp. 463-481), J. ©. Hurewitz; The 
Kashmir Dispute after Sia Years (pp. 498-510), Josef Korbel. 

INTER-PARLIAMENTARY BULLETIN, September—October, 1953 (Vol. 33, No. 4). The 
ALIind Inter-Parliameniary Conference (Washington D. C., October 9-14, 1953) (pp. 
95-102). 

ITALIAN AFFAIRS, September, 1953 (Vol. 2, Nos. 4-5). From the Isolation of the 
Immediate Post-War Period to the Atlantic Pact and towards the Unification of Europe 
(pp. 9~28). . 

———-, November, 1953 (Vol. 2, No. 6). Trieste up to the Time of the Treaty of 
Rapalio (pp. 65-74); The Problem of Trieste in the Immediate Post-War Years (pp. 
74-80); Italy’s Rights and Yugoslav Violations (pp. 80-90); The Peace Treaty and 
Its Consequences (pp. 92-105); The Tripartite Declaration (pp. 105-115). 
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JOURNAL DU Drorr INTERNATIONAL (CLUNET), AprilJune, 1953 (Vol. 80, No. 2). 

La Cammission de Recours de l’Organisation Européenne de Coopération Economique 
(pp. 256-285), Pierre Hust; Le premier procès de la République des Moluques du 
Sud contre la S. A. ‘‘ Koninklijke Padetvaart Maatschappij’?! : (pp. 286-309), Maart- 
en Bos; Les transports internationaux par fer. Réglements internationaux des wagons 
de particuliers et des containers (pp. 310-357), J. F. Durand. 
, July-September, 1953 (Vol. 80, No. 3). L'arrêt de la Cour Internationale de 
Justice du 27 août 1952 (pp. 516-583), J. de Soto; De l’application et de l’interprétation 
des Traités par les Tribunaux internes dans les relations franco-américaines (pp. 584- 
635), G. R. Delaume. 

Jus, August, 1953 (Vol. 4, No. 2). Fondamento e limiti della sovranita nell'impero 
romano-cristiano (pp. 145-158), B. Biondi; Sulle norme interne di diritto internazionale 
privato (pp. 159-164), G. Salvioli; L’affermazione e le successive vicende dottrinali 
del principio di unanimità come regola per l’attivita interna degli organi collegiali net 
diritte internazionale (pp. 167-186), G. M. UWhertazzi; I problemi fondamentali dell’ 
organizzazione politica della comunità europea (pp. 251-257), H. Nawasky; Imposizione 
ed esecuzione di sanzioni nei confronti di imprese soggette alla comunità europea del 
carbone e dell’acciaio (pp. 258-272), L. Gemma. 

, September, 1953 (Vol. 4, No. 3). N Comitato internazionale della Croce Rossa 
(pp. 418-421), G. Sperduti. 

MicHIaAN Law Review, December, 1953 (Vol, 52, No. 2). Neutral Aliens Who 
Sought Relief from Military Service Barred from Becoming United States Citizens 
(pp. 265-276), John Houck; Recognition of De Facto Government Not Invalidation of 
Acts of Prior De Jure Government (pp. 307-309), Duncan Noble. 

NEDERLANDS TIJDSCHRIFT VOOR INTERNATIONAL Recut, October, 1953 (Vol. 1, No. 1). 
Grotius Resurgens (pp. 18-20), W. J. M. van Eysinga; Over de Grenzen van Prijsrecht 
(About the limits of the law of prize) (pp. 21-32), J. A. van Hamel; Rechtskeuze bij 
Internationale Contracten (Choice of Law in international contracts) (pp. 33-57), 
J. Offerhaus; Problems of Jurisdiction—Reflections on some Puzzling Aspects of the 
Ambavielos Case (pp. 58-77), J. H. W. Verzijl; Quelques notes sur les Travaux de la 
Conférence de La Haye de Droit International Privé (pp. 77-80), M. v. H. 

New Times, September 12, 1953 (No. 37). International Cooperation and Its 
Enemies (pp. 3-9). l 
, September 19, 1953 (No. 38). Negotiations: Sincerity or only. Lip Service? 
(pp. 1-5); Germany and the Peace of Europe (pp. 5-10), A. Yerusalimsky; China and 
the United Nations (pp. 14-17). 

, September 26, 1953 (No. 39). Friends and Foes of Peace in Korea (pp. 1-4); 
The Problem of Japan (pp. 7-12), D. Petrov. 

, October 3, 1953 (No. 40). Real and Fictitious Methods of Peaceful Settlement 
(pp. 8-6); On Prohibitions of Atomic Weapons (pp. 6-10), N. Yevgenyev. 

, October 10, 1953 (No. 41). Why They Attack the Charter (pp. 5-10), 
Observer. 

, October 24, 1953 (No. 43). West German Remilitarization and Britain’s 
Interests (pp. 1-3), L. Sedin; Lessons of the Korean War (pp. 9-12), A. Pleshakov. 
, October 31, 1953 (No. 44). Some Factors of International Tension (pp. 5~10), 
Observer; U. S. Plans for Iran (pp. 10-12), Y. Bochkaryov. 

, November 7, 1953 (No. 45). Bulwark of Peace and Democracy (pp. 1-2); 
Two Contending Trends of International Policy (pp. 3-7), A. Alexeyev; Fraternal 
Cooperation of Free Nations (pp. 7-10), I. Medvedev; Bankruptcy of Anti-Marxism 
(pp. 14-18), D. Zaslavsky. 

, November 14, 1953 (No. 46). Manoeuvres Against Peace (pp. 3-6), N. 
Sergeyeva. 
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, November 21, 1953 (No, 47). The Principal Issue of Our Times (pp. 1-3); 
France’s Pro-American Policy and Its Price (pp. 3-7), V. Svetlov. 

~——, November 28, 1953 (No. 48). A Matter of Prime Importance (pp. 1-2); The 
World Peace Council (p. 3); Reduction of Tension or Cold War? (pp. 4-9), Observer; 
The New Asia (pp. 9-12), V. Rogov. : 

-—, December 5, 1953 (No. 49). Soviet Constitution Day (pp. 1-3); Four-Power 
Meeting (pp. 3-6); Notes on the General Assembly Session (pp. 6-11), A. Zheleznov. 
, December 12, 1953 (No, 50). Who is Delaying the Political Conference on 
Korea? (pp. 1-3); The Bermuda Talks (pp. 8-11), L. Sedin; Turkey—An American 
Base (pp. 12-16), Y. Bochkaryov. ` l 
, December 19, 1953 (No, 51). The General Assembly (pp. 1-2); China’s Share 
in International Affairs (pp. 3-7), N. Shmelyov; The German Problem and European 
Security (pp. 8-13), D. Melnikov; France’s Friends—True and False (pp. 14-15), 
A. Kurov. 

» December 26, 1953 (No. 52). 1958 Balance Sheet Shows Gains for Peace 
(pp. 4-6); Military. Bases on Foreign Territories (pp. 7-12), G. Skatershchikov; The 
Why and Wherefore of the Panmynjon Breakdown (pp. 13-14), V. Berezhkov; Atlantic 
Policy: Mounting Antagonisms (pp. 15-19), L. Sedin. 

, January 1, 1954 (No. 1). Running in Circles (pp. 12-16), D. Zaslavsky; 
International Trade Prospects (pp. 17-18), Robert Chambeiron. 

Naws, September 15, 1953 (No. 18). For Peaceful Settlement of Undecided Issues 
(pp. 1-2), E. Kosminsky. 

, October 1, 1953 (No. 19). The Korean Question (pp. 1-2); In Defence of 
the Basie Principles of the United Nations (pp. 3-5); Britain and the German Prob- 
lem (pp. 6-7), Y. Nezhdanov; Reply to Herbert Harris (pp. 8-10), S. Strumilin. ) 
, October 15, 1953 (No. 20). Observations on U. S. Foreign Policy (pp. 6-7), 
A. Troyanovsky; Who Is Right? (pp. 8-10), B. Izakov; ‘‘ Little Europe’ ’—a Threat 
to Peace (pp. 14-16), I. Lyadov. 

, November 1, 1953 (No. 21). The U.S.S.R.—Standard-Bearer of Peace (pp. 
1-2); Bombs and Bases will not Bring Peace (pp. 15-17), A. Moskalenko; Western 
Economy Faces an Alternative (pp. 26-28), V. Nemehinov. 

, November 15, 1953 (No. 22). For Peace and Security (pp. 1-4); American 
Policy and American Opinion (pp. 9-10), Y. Tarle; Reflections on U. S. Foreign Policy: 
in Britain and France (pp. 11-12). 

, December 1, 1953 (No. 23). An Important and Pressing Problem (pp. 1-3); 
Moscow Diary (pp. 5-7), Y. Viktorov; The Trieste Problem (pp. 22-23), G. Slavin; 
Bargaining Over the Saar (p. 24), N. Naidyonov. 

, December 15, 1953 (No, 24). The German Question and European Security 
(pp. 1-2); Moscow Diary (pp. 6-7), V. Romanov. 

NORDISK TIDSSKRIFT For INTERNATIONAL Ret og Jus GentTiumM, 1953 (Vol. 23, Nos. 
1-2). Eti principiellt tyskt avgörande om ‘‘ ordre public’’ och dess användning pa de 
nationalsocialistiska expropriationslagarna (pp. 9-11), Wilhelm Michaeli; Den inter- 
nationale valutafond og dansk ret (pp. 12-21), Allan Philip. 

ÖSTERREICHISCHE ŽEITSCHRIPT FÜR ÖFFENTLICHES Recut, 1953 (Vol. 6, No. 1). 
Die vélkerrechtliche Bedeutung der Montanunion (pp. 1-9), E. Sauer; Uber die 
Souveränität (pp. 40-52), Felix Ermacora. 

UNIVERSITY OF PENNSYLVANIA Law Review, December, 1953 (Vol. 102, No. 2). 
Jones Act Not Applicable to Alien Seaman Hurt on Foreign Ship in Foreign Port 
(Lauritzen v. Larsen, U. S., 1958) (pp. 237-240). 

Potitica INTERNACIONAL, June, 1953 (No. 14). Las causas del aislacionismo de 
España (pp. 9-21), Enrique Manera; El problema de la integración europea (pp. 28-64), 
Camilo Barcia Trelles; Algunas reflexiones sobre las Alianzas (pp. 67-82), Mariano 
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Aguilar Navarro; Asta y la Unión Soviética (pp. 109-124), Leandro Rubio Garcia; 
Le politica internacional en el segundo trimestre de 1953 (pp. 147-159), Pedro Bravo 
Gala. l 

REVISTA DA FACULDADE DE DIREITO (São Paulo), 1952 (Vol. 47). Droit Naturel et 
Droit Positif (pp. 21-37), Marcel Sibert; O recuo-do meridiano de Tordesilhas em face 
do Direito Internacional (pp. 305-333), José Dalmo Fairbanks Belfort de Mattos; 
O mandato de administração das antigas colônias dos paizes vencidos na guerra de 
1914-1918 (pp. 417—436), Vicente Rio; O ‘‘veto’’ e a segurança da paz internacional 
—Complementação da Carta das Nações Unidas (pp. 437—443), Vicente Ráo; O Direito 
Publico Subjetivo e a Doutrina de Duguit (pp. 490-502), Moacyr Lobo da Costa. 

REVISTA DE CIENCIAS JURÍDICAS Y SocIALes (Universidad Nacional del Litoral), 1953 
(Vcl. 15, Nos. 74-75). El Tratado Americano de Soluciones Pacificas (pp. 437—470), 
Elvio Omar Cano. 

REVISTA DE DERECHO PuBLIco (Universidad Nacional de Tucuman), December, 1950 
(Vel. 2, No. 2). Prolegémenos a un ensayo acerca de las repercusiones del Derecho 
Internacional Público sobre el Derecho Internacional Privado (pp. 39-65), Werner 
Goldschmidt; El General San Martin y el Derecho Internacional Público (pp. 67-101), 
Raúl 8. Martinez Moreno; Los Pactos de Rio de Janeiro y del Atlántico Norte baluartes 
del mundo democrático (pp. 205-232), Nazareno Roncella. 

—— 1952 (Vol. 3, Nos. 1-2). Concepto Cientifico y Moderno de la Palabra Soberania 
(pp. 61-74), Jorge Raúl Povitia; El Territoria Libre de Trieste (pp. 109-139), Nazareno 
Roncella, 

REVISTA DE LA FACULTAD DE DERECHO (Universidad de Oviedo), 1953 (Vol. 14, No. 
66). El protectorado dentro de una vision funcionalista del Derecho Internacional 
(pp. 7-27), Mariano Aguilar Navarro; Acerca del Projecto de Codigo de Comercio 
Norteamericano (pp. 28-45), José Buig Brutau. 

REVISTA DEL INSTITUTO DE DERECHO INTERNACIONAL (Buenos Aires), January—De- 
cember, 1952 (Vol. 5, No. 16). El Manual de Oxford y la Guerra Maritima (pp. 7-18), 
Lucio M. Moreno Quintana; La Politica Exterior (pp. 19-41), Luis M. de Pablo Pardo; 
El Espacio Aéreo (dominium coeli) (pp. 48-68), Carlos A. Pasini Costadoat; La 
Soberana Orden Militar de Malta y el Derecho Internacional (pp. 69-81), Carlos A. 
Pasini Costadoat; Homenaje rendido a la memoria del doctor Antonio Sánchez de 
Bustamante (pp. 88-107), Carlos A. Alcorta; Apuntes sobre la cuestión de la soberania 
italiana en Trieste (pp. 1238-128), Raimondo del Balzo; Primer Congreso Hispanoluso- 
americano de Derecho Internacional (pp. 128-139), F. R. B.: Jurisprudencia Inter- 
nacional (pp. 141-157), L. M. M. Q. y E. de L. G.; La Guerra total (pp. 159-160), 
L. M. M. Q. ; 

REVISTA PERUANA DE DERECHO INTERNACIONAL, September—December, 1952 (Vol. 
12, No. 41). Carácter y Alcances de los derechos declarados y ejercidos sobre el Mar 
y Zocalo Continental (pp. 153-158), Andrés A. Aramburú Menchaca; Problemag 
juridicos vinculados a la Plataforma Submarina (pp. 159—241), Amadeo Drinot Delgado. 

REVUE DE DROIT INTERNATIONAL, DE SCIENCES DIPLOMATIQUES ET PoLiTiqgums (A. 
SorTrıLE), July-September, 1953 (Vol. 31, No. 3). Le Code des crimes contre la pais et la 
sécurité de humanité (pp. 257-272), Vespasien V. Pella; Les tendances contemporaines 
dans le Droit International Soviétique (pp. 272-280), W. W. Kulski; La giurisdizione 
deila Corte Internazionale di Giustizia (pp. 281-298), Antonio Mancini; De la clause 
‘*Pacta sunt servanda’’ (pp. 299-306), D. Sidjanski. 

REVUE DE Drorr PENAL ET DE CRIMINOLOGIE, December, 1953 (Vol. 34, No. 3). La 
Protection pénale des Conventions internationales humanitaires—Une conception de la ` 
Loi-type (pp. 191-212), J. Dautricourt. 

REVUE CRITIQUE DE DROIT INTERNATIONAL PRIVÉ, April-June, 1953 (Vol. 42, No. 2). 
Existe-t-il un droit international fiscal commun? (pp. 215-244), Maxime Chrétien; 
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Le nouveau statut international des réfugiés (pp. 245-287), R. Sarraute et Paul Tager; 
Structure fédérale et confiits internes de lois (pp. 289-316), Pierre Bonassies; Le 
principe de la réciprocité et Vexécution des jugements français aux Etats-Unis (pp. 
317-328), J.-G. Castel. 

, July-September, 1953 (Vol. 42, No. 3). L'organisation européenne et le 
‘traitement réciprogue des nationaux. (pp. 467-490), Suzanne Bastid; Haiste-t-il un 
drow international fiscal commun? (pp. 491-531), Maxime Chrétien; Structure fédérale 
et conflits internes de lois (pp. 538-568), Pierre Bonassies. 

. REVUE GENERALE DE DROIT INTERNATIONAL PusBLic, April-June, 1953 (Vol. 57, No. 
2). La notion juridique de guerre (pp. 177-209), Louis Delbez; La Cour de Justice 
de la C. E. C; A. et la Cour internationale de Justice (pp. 210-261), Anik Antoine; 
De Vapplication à UVErythrée des obligations résultant des traités conclus par P Ethiopie 
antérieurement a la Fédération (pp. 262-267), A. Leriche. 

, July-September, 1953 (Vol. 57, No. 3). Une conciliation belgo-danotse (pp. 
353-371), Henri Rolin; L’Union Française et L'Europe (pp. 872-397), P. F. Gonidec; 
La guerre d’agression à la lumière des sources du droit international (op. 398-443), 
Stefan Glaser; Les restrictions å la liberté de déplacement des diplomates (pp. 444-452), 
Georges Perrenoud; Les résolutions amendant les pouvoirs de V Assemblée des Nations 
Unies pour ta sécurité collective (pp. 458-476), Pierre Brugiére. i 

REVUE HELLENIQUE DE DROIT INTERNATIONAL, January-March, 1953 (Vol. 6, No. 1). 
The forum prorogatum in the International Court of Justice (pp. 1-26), Shabtai 
Rosenne; Etudes de l’Adminisiration Internationale (pp. 27-47), Georges Langrod; 
Les juridictions internationales, facteur de paix (pp. 48-59), Ch. Carabiber; Validité 
des Traités minoritaires conclus après la guerre mondiale (pp. 60-63), Aristos Frydas; 
La Session de Sienne (1952) de VInstitut de Droit International et ses Résolutions 
(pp. 69-73), P. Vallindas; L’activité du Comité International de Droit Comparé (pp. 
74-75), B. Lambadarios. f 

——, April-June, 1953 (Vol. 6, No. 2). L'interprétation des Traités d’après la 
jurisprudence française (pp. 103-116), Jacques Benoist; Théorie de Punion inter- 
nationale (pp. 117-129), D. Sidjanski and S. Castanos; Etuđes sur lcdministration 
internationale (pp. 130-151), Georges Langrod; Protection consulaire (pp. 154-155), 
J. Papas; Exécution des décisions étrangères rendues en matière fiscale (pp. 155-156), 
‘J. Papas; Instituto Hispano-luso-americano (pp. 156-160), Ad. Miaja de la Muela. 

REVUE INTERNATIONALE DE Drorr PÉNAL, 1958 (Vol. 24, No. 3). Le protection 
pénale des conventions humanitaires internationales (pp. 661-696), Claude Pilloud. 

REVUE INTERNATIONALE D’Hisrorre POLITIQUE. ET CONSTITUTIONNELLE, January— 
Mareh, 1953 (Vol. 3, No. 9). Althusius et le droit public moderne (pp. 1-19), P. 
Bastid; Quelques réflexions sur les Constitutions de L'Europe (pp. 20-38), M. Chrétien; 
Les idées politiques de San Martin (pp. 44-51), R. Levene. 

——, April-June, 1953 (Vol. 8, No. 10). Les origines religieuses des techniques 
électorales et délibératives modernes (pp. 106-148), L. Moulin; Un nouvel Etat: le 
Royaume de Libye (pp. 149-154), P. Tedeschi. 

REVUE INTERNATIONALE FRANÇAISE DU DROIT DES GENS, July-December, 1952 (Vol. 21, 
Nos. 7-12). Evolution de WHumanisme juridique international vers une conception 
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| UNITED NATIONS 
REPORT OF THE INTERNATIONAL LAW COMMISSION 


COVERING THE WORE OF ITS FIFTH SESSION JUNE 1-AUGUST 14, 1953! 
CHAPTER I 


INTRODUCTION 


1. The International Law Commission, established in pursuance of 
General Assembly resolution 174 (II) of 21 November 1947 and in ac- 
` cordance with the Statute of the Commission annexed thereto, held its fifth 
session at Geneva, Switzerland, from 1 June to 14 August 1953. The 
work of the Commission during the session is related in the present report 
which is submitted to the General Assembly. 


I. MEMBERSHIP AND ATTENDANCE 


2. The Commission consists of the following members: 


Name Nationality 
Mr. Ricardo J. Alfaro Panama 
Mr. Gilberto Amado Brazil 
Mr. Roberto Cérdova Mexico 
Mr. J. P. A. Francois Netherlands 
Mr. Shushi Hsu China 
Mr. Manley O. Hudson United States of America 
Faris Bey el-Khouri Syria 
Mr. F'. I. Kozhevnikov Union of Soviet Socialist Republics 
Mr. H. Lauterpacht United Kingdom of Great Britain 
and Northern Ireland 
Mr. Rabhabinod Pal India 
Mr. A. E. F. Sandstrom Sweden 
Mr. Georges Scelle France 
Mr. Jean Spiropoulos l Greece 
Mr. J. M.Y epes Colombia 
Mr. Jaroslav Zourek Czechoslovakia 


3. With the exception of Mr. Manley O. Hudson, who for reasons of 
health was unable to attend, all the members of the Commission were 
present at the fifth session. Mr. Córdova attended the meetings of the 
Commission from 22 June, Mr. Spiropoulos from 10 June to 8 August. 


1 U.N. General Assembly, 8th Sess., Official Records, Supp. No. 9 (A/2456). 
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Mr. Pal ceased to attend meetings after 16 July, and Mr. Hsu after 11 
August. 
Il. OFFICERS 


4, At its meeting on 1 June 1953, the Commission elected the following 
officers : i 


Chairman: Mr. J. P. A. Francois; 

First Vice-Chairman: Mr. Gilberto Amado; 
Second Vice-Chairman: Mr. F. I. Kozhevnikov; 
Rapporteur: Mr. H. Lauterpacht. 


5. Mr. Yuen-l Liang, Director of the Division for the Development and 
Codiication of International Law, represented the Secretary-General and 
acted. as Secretary of the Commission. 


ill, AGENDA 


6. The Commission adopted an agenda for the fifth session R 
of the following items: 


(1) Arbitral procedure 

(2) Régime of the high seas 

(3) Régime of the territorial sea 

(4) Law of treaties 

(5) Nationality including statelessness 

(6) Draft code of offences against the peace and security of manna 

(7) Request of the General Assembly concerning the codification of the 
topie ‘‘diplomatic intercourse and immunities’’ 

(8) Date and place of the sixth session 

(9) Ways and means of providing for the expression of dissenting 
opinions in the report of the Commission covering the work of each session 

(19) Other business 


7. In the course of the session the Commission held fifty-seven meetings. 
It considered the items on the agenda, with the exception of the régime of 
the territorial sea (item 3) and the law of treaties (item 4). The docu- 
ments submitted to the Commission regarding item 3, namely, ‘‘Second 
report on the Régime of the Territorial Sea’’ (A/CN.4/61 and A/ON.4/ 
61/Add.1), by Mr. Francois, special rapporteur, and ‘‘Information and 
Observations submitted by Governments regarding the Question of the 
Delimitation of the Territorial Sea of Two Adjacent States’? (A/CN.4/71 
and A/CN.4/71/ Add. 1), compiled by the Secretariat, as well as the doeu- 
ment pertaining to item 4, ‘‘Report on the Law of Treaties’? (A/CN.4/63) 
by Mr. Lauterpacht, special rapporteur, were held over for consideration 
at the next session. 

8. The work on the questions dealt with by the Commission is sum- 
‘marized in Chapters II to V of the present report. 
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CHAPTER II 


ARBITRAL PROCEDURE 
I, INTRODUCTION 


9. At its first session in 1949, the International Law Cornmission se- 
lected arbitral procedure as one of the topics of codification of international 
law and appointed Mr. Georges Scelle as special rapporteur. The succes- 
sive stages of the preparation and discussion of that topic are set forth in 
paragraphs 11-14 of the report of the Commission on its fourth session.* 

10. At its fourth session in 1952, the Commission adopted a “‘draft on 
arbitral procedure’’ with accompanying comment.? In accordance with 
Article 21, paragraph 2, of its Statute, the Commission decided to transmit 
the draft, through the Secretary-General, to the governments with the 
request that they should submit their comments. The Commission also 
decided to draw up, during its fifth. session in 1958, a final draft for sub- 
mission to the General Assembly in accordance with Article 22 of its 
Statute. | 

li. Up to the time of the meeting of the Commission on 1 June 1953, 
comments were received from the governments of the following countries: 
Argentina, Belgium, Brazil, Chile, India, The Netherlands, Norway, Sweden, 
the United Kingdom of Great Britain and Northern Ireland and the United 
States of America? An acknowledgment of the great value of these com- 
ments, as well as some observations relevant thereto, are contained below 
in paragraphs 80 et seg., of the present report. The comments will be 
found in Annex I * to the report. 

12. During its fifth session in 19538, the Commission at its 185th to 
194th meetings considered the draft in the light of the comments of gov- 
ernments and of the study of the provisional draft by its members in the 
intervening period between the fourth and fifth sessions. As the result, 
the Commission adopted a number of substantial changes which are com- 
mented upon in the present report. No reference is made to verbal 
changes and alterations in drafting. 

13. The Commission was greatly aided in its work during the fifth 
session by. the detailed commentary prepared by the Secretariat in ac- 
cordance with a decision taken at the fourth session by reference to Article 


1 See the report of the International Law Commission covering the work of its fourth 
session, Official Records of the General Assembly, Seventh Session, Supplement No. 9, 
doc, A/2163 [reprinted in this JOURNAL, Supp., Vol. 47 (1953), p. 1], pars, 11-14. 

2 Ibid., par. 24. . 

3 The Government of Uruguay transmitted to the Commission the comments of the 
Faculty of Law and Social Sciences in Montevideo and of the Uruguayan Institute of 
International Law. These comments were received too late to be taken into considera- 
tion, * Not printed here. Í 
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20 cf the Statute. In the opinion of the Commission that commentary, 
which contains an account and analysis of the existing practice in the mat- 
ter of arbitral procedure and of available jurisprudence and doctrine, 
constitutes a valuable contribution to the study and the application of 
the ‘aw of arbitral procedure. It is also the view of the Commission that, 
after being revised and supplemented by the Secretariat in the hght of the 
decisions taken by the Commission at its fifth session, the commentary 
should be published. 

le. The term ‘‘arbitral procedure’’ as used in the title of the draft 
(see paragraph 57) refers to arbitral procedure in its wider sense, 7.¢., pro- 
visiens for safeguarding the effectiveness of arbitration engagements ac- 
cepted by the parties, as well as clauses relating to the constitution and 
powers of the tribunal, the general rules of evidence and procedure, and 
the award of the arbitrators. The Commission did not consider it neces- 
sary to frame detailed rules of procedure on the lines of those embodied, 
for instance, in the Rules of the International Court of Justice. Such de- 
tailed rules of procedure are liable to vary according to the circumstances 
of each arbitration. On the other hand, it is probable that the parties 
may find it useful in some cases to have before them a collection of rules 
of erbitral procedure in the more limited and technical sense of the term. 
The Commission considers it desirable that the commentary to be pre- 
par:d by the Secretariat and referred to in paragraph 18 above should 
con7ain as an annex a collection of rules of arbitral procedure in the sense 
just mentioned. 


_l. THE OBJECT AND NATURE OF THE DRAFT ON ARBITRAL PROCEDURE 


15. The present draft on arbitral procedure has a dual aspect. While 
in sme matters, which are of a fundamental nature, it does no more than 
cod:fy the existing law of international arbitration, in other respects its 
provisions are in the nature of a formulation, de lege ferenda, of what 
the Commission considers to be desirable developments in this field of 
arb.tral procedure. The Statute of the Commission clearly envisages, and 
regulates separately, these two functions. This does not mean that these 
two functions can be invariably—or even normally—kept apart in the 
drafts prepared by the Commission. In the case of some topics it may be - 
possible to limit the function of the Commission to one or the other of these 
two fields of its activity. In the case of other topics these two functions 
must be combined if the Commission is to fulfil its dual task of, in the 
language of Article 13 of the Charter of the United Nations, ‘‘ progressive 
devzlopment of international law and its codification.” At the same time 
the Commission considers it of utmost importance that the difference be- 
tween these two aspects of its activity should be constantly borne in mind. 
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A 
Codification of the law of arbitral procedure 


16. The Commission considers that, with regard to the basic features 
of the law of arbitral procedure, the present draft is no more than a 
codification of existing law. According to established law and practice, 
international arbitration is a procedure for the settlement of disputes 
‘between states by a binding award on the basis of law and as the result 
of an undertaking voluntarily accepted. It is also of the essence of the 
traditional law of arbitral procedure, fully maintained in the present 
draft, that the arbitrators chosen should be either freely selected by the 
parties or, at least, that the parties should have been given the opportunity 
of a free choice of arbitrators. The same principle of free determination 
by the parties applies to the competence of the arbitral tribunal, the law 
to be applied and the procedure to be followed by the tribunal. 

17. All these features of the traditional law of arbitral procedure have 
been preserved in the present draft. Thus, Article 1 of the drait lays down 
that the obligation to arbitrate results from an undertaking voluntarily 
accepted by the parties. Article 3, paragraph 1, and Article 4 expressly 
embody the principle that, in the first instance, the tribunal must be con- 
stituted by the parties. Article 6 reaffirms that principle in the case 
of all vacancies for which the parties are not responsible. Articles 9 and 
10 safeguard for the parties the right to determine by agreement the 
powers and the procedure of the tribunal. Article 12 gives expression to 
the principle that, in the absence of special rules agreed upon by the 
parties, the law to be applied by the arbitral tribunal is identical with the 
law administered by the International Court of Justice by virtue of Article 
38 of its Statute, namely, in addition to the subsidiary sources therein 
enumerated, the rules and principles of international law—customary and 
econventional—and general principles of law recognized by civilized states. 
Chapter V of the draft, which affirms the principle of the binding force 
of the award, provides at the same time the necessary judicial safeguards 
of the legal character of the award in the matter of the form and the pub- 
licity of the award as well as of its interpretation. While, once more in 
accordance with arbitral practice, the award is considered as final without 
possibility of appeal, provision is made, in Chapters VI and VII of the 
draft, for exceptional remedies calculated to uphold the judicial character 
of the award as well as the will of the parties as a source of the jurisdiction 
of the tribunal. This the draft attempts to achieve in the articles bearing 
on the procedure of revision and annulment in cases in which the award 
fails to measure up to certain fundamental procedural safeguards and, 
above all, in cases in which the arbitral tribunal has exceeded the powers 
conferred upon it by the parties. Respect for the will oz the parties, in 
the matter of the competence conferred upon the tribunal to settle the 
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dispute, 1s an essential requirement of arbitration. Excess of such powers, 
when duly declared by an impartial authority to have taken place, is a 
cause of nullity. These essential features of traditional international 
arbitration—and, in fact, of arbitration in general—have been meticulously 
followed in the draft. They constitute its main feature. To that extent the 
present draft on arbitral procedure must be considered as being primarily 
in the nature of codification of existing international law. 


B 
Development of the law of arbitral procedure 


18. While with regard to what must be considered as the primary aspect 
of international arbitration the present draft codifies existing law, it pro- 
ceeds, in a distinct sense, by way of developing international law with 
regard to certain procedural safeguards for securing the effectiveness, in 
accordance with the original common intention of the parties, of the under- 
taking to arbitrate. Without expressly departing from any established 
rule, the Commission has gone in this respect outside the existing law by 
devising, for the acceptance of governments, such machinery as is calculated 
to safeguard the effectiveness of the obligation, freely undertaken, to submit 
to arbitration an existing dispute or future disputes. 

19. As past experience has shown, the obligation to settle a dispute 
or future disputes by arbitration may be frustrated in a number of con- 
tingencies—all of. which the Commission has attempted to cover in the 
present draft. 

20. In the first instance, when an undertaking to arbitrate is-invoked 
by a party, the other party may maintain that the subject-matter of the 
dispute is not covered by the obligation to arbitrate. By claiming the 
right to decide unilaterally on the correctness of its view, that party may 
render illusory its legal obligation to submit the dispute to arbitration. 
Article 2 of the draft makes that result legally impossible by providing 
for a binding decision of the International Court of Justice on the disputed 
question of the arbitrability of the dispute. It must be noted that the 
only innovation which the draft has introduced in this connexion is that 
machinery has been established where it does not already exist. The 
legal power of the arbitral tribunal to decide on the question of the - 
arbitrability of the dispute—.e., the question whether the dispute comes 
within the scope of the obligation to arbitrate—is a well-established prin- 
ciple of international and national jurisprudence. However, it is essential 
to provide for determination of this question in cases where there is not 
as yet in existence a tribunal constituted by the parties. 

21. Secondly, the parties—while not disagreeing on the arbitrability of 
the dispute—may have failed to make provision for the effective consti- 
tution of the arbitral tribunal. It is also possible, and practice has shown 
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that this is no mere theoretical possibility, that notwithstanding the presence 
of the requisite provisions for the constitution of the tribunal, a party may 
refuse to co-operate in the constitution of the tribunal. Article 3 of the 
draft is intended to meet these contingencies by conferring upon the 
President of the International Court of Justice the power to make the 
necessary appointments. 

22. Thirdly, there may be a failure of the arbitral proceedings—and 
the ensuing frustration of the common intention of the parties to arbitrate 
—in consequence of the withdrawal of an arbitrator of his own accord 
or at the instance of the government responsible for his appointment. 
Articles 5 to 8 of the draft are designed to avoid that result by laying down 
the principle of the immutability of the tribunal, once it has been consti- 
tuted, except in specified cases, and by creating the requisite machinery 
for the filling of vacancies regardless of whether they arise in contingencies 
authorized in the draft or whether they are due to action taken in violation 
of its provisions. 

23. Fourthly, while the draft recognizes the necessity for a compromis, 
or any similar instrument adequate for the purpose, adopted by agreement 
of the parties either as part of the original undertaking or subsequent 
thereto, it does not permit the principal undertaking to be stultified as the 
result of the failure of the parties to agree on the compromis. For this 
reason, Article 10 of the draft includes detailed provisions for the drawing 
up of the compromis by the arbitral tribunal in cases in which the parties 
have failed to reach agreement on the subject. Similarly, with the same 
object in view, Article 13 confers upon the tribunal the power to formulate 
its rules of procedure whenever the compromis, or its equivalent, fails to 
cover the matter wholly or in part. 

24. Fifthly, in order to secure the effectiveness of the principal obliga- 
tion to submit the dispute to a final and complete settlement by arbitration, 
the draft contains provisions for the obligatory jurisdiction of the arbitral 
tribunal with regard to counterclaims arising directly out of the subject- 
matter of the dispute (Article 16), for the power of the tribunal to decree 
provisional measures to be taken for the protection of the respective in- 
terests of the parties (Article 17), for the right of the tribunal to extend, 
at the request of either party, the time limit for the rendering of the award 
as originally fixed by the parties (Article 23), and for its power, subject 
to proper safeguards, to render an award in cases in which one of the 
parties has failed to appear before the tribunal (Article 20). 

25. Finally, the draft includes articles intended to secure the effective- 
ness of the undertaking to arbitrate in connexion with the revision and the 
annulment of the award as provided in Chapters VI and VII of the draft. 
While the award is, in principle, final and not subject to appeal, the Com- 
mission felt it essential to recognize the legal right of the parties to ask 
for the revision of the award in case of discovery of new material facts, 
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as defined in Article 29, or for its annulment on important grounds enu- 
merated in Article 30. These include, in particular, excess of jurisdiction 
on the part of the arbitral tribunal. However, as past experience has 
shown, these essential remedies——-unless accompanied by machinery ensur- 
ing the impartial ascertainment of the existence of the reasons invoked for 
the revision or the declaration of the nullity of the award—may render 
inelfective the legal obligation of a final settlement of a dispute through 
_ arbitration. The purpose of Articles 29 and 31 is to provide such 
machinery. 

26. The considerations referred to in the preceding paragraph apply in 
particular to the question of nullity on account of excess of jurisdiction. 
It is a fundamental—and inescapable—-principle of jurisprudence that 
an arbitral tribunal must have the power to determine its competence on 
the basis of the instrument which is the source of its jurisdiction. Itis a 
no less fundamental principle that an award rendered in excess of the 
powers conferred by that instrument is null and void. The satisfactory 
operation of these two equally essential principles can be assured only by 
an impartial judicial authority competent to decide whether there has 
taken place excess of jurisdiction.. Article 31 of the draft is intended to 
resolve that difficulty which in the past has frequently proved detrimental 
to the cause of international arbitration and to the authority of inter- 
national law. : 

27. In the view of the Commission, while the provisions of the draft 
referred to above constitute procedural innovations and while to that ex- 
tent they fall within the orbit of development of international law inasmuch - 
as their object is to safeguard the effectiveness of undertakings voluntarily 
undertaken, they are not otherwise innovations at all. In that respect their 
sole purpose is to safeguard the principle of good faith and the equally 
fundamental principle of respect for treaty obligations. Both these prin- 
ciples are at the very basis of International law. 

28. Certain members of the Commission were of the opinion that the 
draft prepared by the Commission went far beyond the scope of arbitral 
procedure and contained substantive provisions contrary to the notion 
of arbitration as conceived in existing international law. They argued in 
particular that the draft tended to impose on contracting states an obliga- 
tion to arbitrate even when the parties were unable to agree on the 
compromis so that no definite undertaking to arbitrate had been entered 
into; that the draft purported in many instances to make the arbitration 
effective where there was an absence of will by the parties, and that by 
unduly extending the powers of arbitral tribunals it tended to transform 
these bodies into a kind of supra-national court of justice. They also 
pointed out that the draft, by making provision in several places for the 
intervention of the International Court of Justice in arbitral procedure, 
was making every arbitration case subject to the supervision and juris- 
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diction of that Court. They stressed that the general tendency of the 
draft, as well as all its provisions implying the abandonment of certain 
substantial rights of states in favour of arbitral tribunals, were incom- 
patible with the fundamental principle of state sovereignty on which inter- 
national law rested. 

29. For reasons stated in the preceding paragraphs and in those which 
follow, the Commission was unable to accept these views. In particular, 
the Commission was unable to share the view that the procedural safe- 
guards for the effectiveness of the obligation to arbitrate are derogatory to 
the sovereignty of the parties. The Commission has in no way departed 
from the principle that no state is obliged to submit a dispute to arbitra- 
tion unless it has previously agreed to do so either with regard to a par- 
ticular dispute or to all or certain categories of future disputes. However, 
once a state has undertaken that obligation, it is not inconsistent with 
principles of law or with the sovereignty of both parties that that obliga- 
tion should be complied with and that it should not be frustrated on ac- 
count of any defects in hitherto existing rules of arbitral procedure. For 
that reason, the Commission was unable to share the view that the draft 
departs from the traditional notion of arbitration in a manner inconsistent 
with the sovereignty of states inasmuch as it obliges the parties to abide 
by procedures adopted for the purpose of giving effect to the obligation 
to arbitrate. For that obligation is undertaken in the free and full 
exercise of sovereignty. While the free will of the parties is essential as 
a condition of the creation of the common obligation to arbitrate, the will 
of one party cannot, in the view of the Commission, be regarded as a con- 
dition of the continued validity and effectiveness of the obligation freely 
undertaken. 


Ill THE CHANGES INTRODUCED IN THE DRAFT DURING THE FIFTH SESSION 


30. The alterations which the Commission introduced in the draft in 
the course of its fifth session have been prompted in many cases by the ob- 
servations of various governments. Apart from changes in drafting, these 
alterations have aimed, in some cases, at simplifying the procedure pre- 
viously formulated. In other cases, further study has revealed certain 
gaps which the Commission has now thought it desirable to fill. It is 
convenient to make some comment on the changes thus introduced. 

31. In Article 3, which is concerned with the constitution of the arbitral 
tribunal, it was thought desirable to simplify the procedure previously 
formulated and to shorten the resulting delays by eliminating recourse 
to third states for assistance in the constitution of the tribunal. On the 
other hand, the present draft now completes the scheme formulated in 
the previous draft by making provision for the determination of the 
composition of the tribunal—+.e., of the number of arbitrators—by the 
President of the International Court of Justice, or the judge acting in his 
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plaze, in case the compromis, or its equivalent, is silent on the matter or 
if no agreement can be reached between the parties on the subject. 
Similarly, the draft now makes provision for the designation of the presi- 
dent of the tribunal in cases in which the arbitrators appointed by the 
parties have been unable to agree on his appointment or if his appointment 
has not materialized for some other reason. 

32. The present draft clarifies the articles which bear on the permanency 
anc immutability of the tribunal as an organ independent of any unilateral 
action of the parties initially responsible for its creation. While the 
draft gives full effect to the traditional principle that the parties must have 
the full opportunity of a free choice of arbitrators, that freedom does not 
extend to the right to change unilaterally the composition of the tribunal 
subsequent to the commencement of the proceedings, Accordingly, there 
is ro longer in Article 7 of the draft any reference to the withdrawal of 
an arbitrator by a party. For the same reason, the present draft, follow- 
ing the previous draft, does not permit an arbitrator to withdraw except 
wita the permission of the tribunal. It must be assumed that in proper 
cases, such as illness or personal circumstances which make it difficult for 
the arbitrator to continue in his office, that permission will not be withheld. 
At the same time, the draft makes provision against the work of the 
tritunal being frustrated by the withdrawal of an arbitrator for reasons 
not approved by the tribunal. In such cases, it is laid down, the vacancy 
shal be filled in the manner prescribed for the cases in which the parties 
have been unable to agree on the appointment of arbitrators. Thus, al- 
though illicit withdrawal on the part of an arbitrator may cause some delay 
in the proceedings, it can no longer bring them permanently to a standstill. 

33. For the latter reason it has been found unnecessary, unlike in 
Article 7, paragraph 3, of the previous draft, to lay down that in the case 
of the withdrawal of an arbitrator the remaining members of the tribunal 
sha_] have the power to continue the proceedings and render an award. 
Such a procedure would hardly be warranted in cases in which the with- 
drawal takes place with the consent of the tribunal. However, even in 
cases in which an arbitrator has withdrawn in face of the refusal of the 
trikunal to allow him to do so, the Commission is of the opinion that the 
sanction as previously proposed was both too drastic and unnecessary. Un- 
doubtedly, cases have occurred in the past in which the tribunal, after a 
nat.onal arbitrator has withdrawn, continued with its work and rendered 
an award. This was probably unavoidable seeing that no machinery was 
at that time in existence for filling the vacancy created by the illicit with- 
drawal of an arbitrator. Once such machinery is created—as is the case 
in zhe present draft—there is no longer any reason for an incomplete 
tritunal to proceed with the case. 

34. The Commission gave detailed consideration to the question of the 
compromis and the consequences resulting from the inability of the parties 
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to agree on its contents. In conformity with its previous draft, the Com- 
mission, in revising Articles 9 and 10, acted on the view that, in addition to 
any general undertaking to arbitrate, there is in principle a necessity for 
a compromis defining the dispute and some essential elements of the arbi- 
tration which is to take place, such as the method of constituting the 
tribunal and the number of arbitrators. This is so for the reason that, 
unlike in the case of a permanent organ such as the International Court 
of Justice which possesses its own constitution and rules of procedure, in 
the case of arbitration the relevant provisions must be expressly formu- 
. lated. However, as in the previous draft, the Commission felt that no 
such special compromis is necessary where the general arbitration agree- 
ment already includes provisions which suffice for the purpose. In such 
cases—-and this is an innovation introduced in the present draft—the Com- 
mission considered that a unilateral application, by either party, should 
be sufficient for the initiation of the proceedings before the tribunal. This 
is the purpose of paragraphs 1 and 2 of Article 10 of the draft. The same 
paragraphs devise machinery for the eases in which the view of one party 
that there exist already sufficient elements of a workable compromis is 
challenged by the other party. That machinery gives scope for agreement 
to be reached by the parties on that disputed issue. In the event of 
failure to reach such an agreement—as in the case of a total absence of a 
compromis—the present draft, like the previous draft, provides for the 
eventual drawing up of the compromis by the arbitral tribunal. As at 
other stages of arbitration, the failure of the parties to reach agreement 
on a particular issue must not be allowed to frustrate the obligation to 
arbitrate. It will be noted that Article 8 makes provision, in the absence 
of agreement of the parties, for the constitution of the tribunal. There 
will thus always be in existence a tribunal able to draw up the compromis. 

35. The Commission has also considered it desirable to reduce the diffi- 
culties arising out of the necessity of 'a compromis. It did so by altering 
Article 9 in the sense that it reduced substantially the number of obligatory 
elements of a compromis. 

36. Following the suggestions contained in the observations of some 
governments, Article 16 regarding the powers of the tribunal in the matter 
of counterclaims has been somewhat modified in the present draft. That 
article as now proposed emphasises more conspicuously than did the pre- 
vious draft that counterclaims, in order to be subject to the jurisdiction 
of the tribunal, must be directly connected with the original dispute. While 
it is of importance, as stated in the previous draft, to secure ‘‘a complete 
settlement of the dispute,’’ it is no less essential to keep the jurisdiction 
of the tribunal within the compass of the original undertaking to arbi- 
trate. In the long run the cause of international arbitraticn stands to 
gain if the law of arbitral procedure is framed in terms which will effec- 
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tively discourage any undue extension of the competence of arbitral tri- 
bunals in a manner neglectful of the terms of the arbitration agreement. 

37. While the Commission has thus consistently adhered to the prin- 
ciple that the will of the parties is the primary source of the authority of 
the arbitral tribunal, it has attached the greatest possible importance to the 
view that, once begun, the arbitral proceedings must be conducted, within 
the framework of the undertaking to arbitrate, in such a manner as to se- 
cure the efficiency and the ultimate effectiveness of the arbitration. For 
that reason the Commission has modified Article 23 of the previous draft 
relating to the powers of the tribunal to extend the time limits, as fixed 
by the parties, within which the award must be rendered or the work of the 
tribunal concluded. A time limit of this nature constitutes a frequent 
feature of arbitration agreements. According to.Article 23 of the pre- 
vious draft, the tribunal had no power, except with the consent of both 
parties, to extend the period originally fixed by them, but, according to 
paragraph 2 of that article, the tribunal was free to decide to refrain from — 
rendering an award if the parties could not agree on granting it an extension 
of the time limit which it considered essential to a proper discharge of its 
functions. The Commission, at its present session, considered that solution 
unsatisfactory. Article 23 now gives the tribunal the power, with the con- 
sent cf either party, to extend the time limit as originally fixed. 

38. The Commission gave careful consideration to the criticism of the 
previous draft in the matter of revision and declaration of nullity of the. 
award. It decided, while otherwise fully adhering to the principle of the 
finality of the award, that the exceptional remedies—-permitted within 
rigidly fixed limits—of revision and nullification must be maintained, sub- 
ject to minor changes. Thus, in the matter of revision, which is confined 
to the case of discovery of new material facts, it restricted in Article 29 
the availability of that remedy to a period of ten years. Similarly, in 
Article 31, it limited to six months the period within which an application 
for a declaration of nullity can be made on the ground of corruption. 
After considerable discusssion it decided, having regard to the paramount 
‘requirement of finality, not to amplify—subject to one apparent exception— 
the grounds on which the annulment of the award may be sought. That 
exception consists in the express reference to the failure to state the reasons 
of the award. Such omission is now included within the notion of ‘‘a 
serious departure from a fundamental rule of procedure’’ which consti- 
tutes one of the grounds on which the validity of the award may be 
challenged. | 

39. On the other hand, the Commission decided not to treat the nullity 
of the compromis or, generally, of the undertaking to arbitrate as a reason 
of nullity of the award. The Commission considered that, however rele- 
vant that factor may be in principle, any attempt to take it into account 
is bound to give rise to serious difficulties and, possibly, to abuse. Thus, 
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for instance, the question of the nullity of the compromis may become 
closely connected with the complicated problem of constitutional limitations 
upon the treaty-making power. 

40. Reference may be made to certain provisions in the previous draft 
which the Commission considered by reference to some proposed changes 
and which for various reasons it decided to leave unaltered: 

41. In paragraph 2 of Article 4 the Commission decided to introduce 
no change with regard to the provision requiring ‘‘recognized competence 
in international law’’ on the part of the arbitrators. The Commission 
felt that the qualifying phrase ‘‘subject to the circumstances of the case”’ 
made full provision for cases which justified a departure from the general 
rule adopted in the article. The rule as previously adopted, and as now 
maintained, is more in the nature of a guide to the parties with a view to 
lending emphasis to the judicial nature of arbitration. It is not an im- 
perative condition of the validity of the constitution of the tribunal. 

42. In Article 11 the Commission decided to retain the formulation of 
the previous draft declaring that ‘‘the tribunal, which is the judge of its 
own competence, possesses the widest powers to interpret the compromis.” 
Although some members of the Commission were of the opinion that the 
expression ‘‘widest’’ was superfluous inasmuch as it did not add to the 
substance of the article, the Commission decided that, even at the cost 
of some redundancy of expression, it was desirable to leave no doubt as to ` 
the application of so fundamental a principle of arbitral procedure. In the 
opinion of the Commission, the competence of the arbitral tribunal to 
decide, within the limits of the obligation to arbitrate, the seope of its 
jurisdiction includes also the right to supplement the compromis in all 
cases in which such action is essential for ensuring the conduct of the 
arbitration with a view to a final settlement of the dispute. For that 
reason, the Commission found it unnecessary to state expressly what is 
already implied in Article 13, namely, that the tribunal is competent to 
formulate any rule of procedure not covered in the compromis or, gen- 
erally, in the undertaking to arbitrate. Article 13 provides that, in the 
absence of any agreement between the parties concerning the procedure 
of the tribunal, the latter shall be competent to formulate its rules of 
procedure. It is evident that if the tribunal has the power, in the absence 
of agreement between the parties, to lay down the entire procedure, it is 
also entitled—and bound—to do so with regard to any particular question 
of procedure. Similarly, it was found unnecessary to state expressly that 
the tribunal possesses the power, in the absence of agreement between the 
parties, to supplement the compromis. If, in the absence of such agree- 
ment, the tribunal is competent to draw up the entire compromis, it obvi- 
ously can do so with regard to any particular question which naturally 
forms part of the compromis and the regulation of which the tribunal 
considers necessary for the conduct of the proceedings. 
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43. The Commission considered in detail the suggestion that Article 
14 which provides that ‘‘the parties are equal in any proceedings before 
the tribunal’’ should be omitted as merely formulating the somewhat 
obvious principle of impartiality. Some members of the Commission felt, 
and the Commission eventually acted on that view, thai, having regard to 7 
some occurrences in the past history of international arbitration, it was 
advisable to put that basic principle formally on record. 

44, The Commission also examined the suggestion that Article 22, 
which empowers the tribunal to take note of a settlement reached by the 
parties and to embody it in an award, should be changed in the direction 
of making the exercise of that power obligatory upon the tribunal. The 
Commission felt that no change is indicated in this respect. Although the 
will of the parties to the arbitration is, as a rule, decisive for the liquidation 
of the dispute, it was considered that cases may arise in which it would 
be improper to give the dignity and the force of an arbitral award to a 
settlement which is inconsistent with overriding principles of international 
~ law or which is the result of pressure exercised upon one party in a manner 
which cannot properly be countenanced by a judicial organ independent, 
when once constituted, of the will of the parties. Obviously, there is 
nothing to prevent both parties from agreeing to discontinue the proceed- 
ings. ; 

45. The Commission considered afresh the question whether it was 
proper to lay down that in some cases—such as in Article 3, paragraph 2, 
Article 8, paragraph 2, Article 28, paragraph 2, Article 29, paragraph 4, 
and Article 31, paragraph 1—the International Court of Justice or its 
President shall assume certain functions or take certain acts. The Com- 
mission felt that, as the International Court of Justice is the principal 
judicial organ of the United Nations, it is proper, with regard to an 
instrument brought into existence under the egis of the United Nations, 
that certain functions or powers shall be conferred upon the Court and that 
it was unnecessary that the Court should in each case signify the acceptance 
of the powers and functions thus conferred upon it. It was also noted that 
the simple conferment of such powers, without any further formalities, 
constitutes a frequent feature of instruments of pacific settlement. 

46. The Commission examined the question whether, in those cases in 
which reference is made to the jurisdiction of the International Court of 
Justice and in which one or both parties are not parties to the Statute 
of the International Court of Justice, it is necessary to provide for some 
particular procedure. The Commission considered that such cases are 
covered by the provisions of Article 35, paragraph 2, of the Statute of the 
International Court of Justice, and by the resolution adopted by the Se- 
curity Council on 15 October 1946 in pursuance of those provisions. 

AT. While it is unnecessary to draw attention to mere drafting changes, 
reference may be made to some minor alterations of substance, in relation 
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to the previous draft, as illustrating the nature of the task of revision on 
which the Commission was engaged. Thus, in Article 15, paragraph 2, 
the Commission eliminated that part of the relevant provision which im- 
posed upon the parties the duty to co-operate with each other—as distin- 
guished from co-operation with the tribunal—in the production of evidence. 
It was considered that such obligatory co-operation between the parties, 
although corresponding to the practice of private arbitration in some 
countries, went beyond the accepted international practice and, perhaps, 
the requirements of international arbitration. In paragraph 4 of Article 
15, which is concerned with visits to the scene to which a case relates 
(descente sur les lieux), the Commission has now adopted the rule that 
the party requesting such visits ought to be responsible for the cost in- 
volved. With regard to the rectification of the award, the Commission 
has adopted, in Article 27, a more precise and detailed formulation of the 
powers of the tribunal. 


IV. THE AUTONOMY OF THE PARTIES 


48. In the course of its examination of the draft, both at the fifth and 
at the preceding sessions, the Commission was anxious to preserve what it 
considers to be the essential feature of international arbitration as dis- 
tinguished from the more institutionalized procedure of international 
judicial settlement. That essential feature is the autonomy of the will of 
the parties both with regard to the choice of the arbitrators, tae law to be 
applied and the procedure of the arbitral tribunal. Some aspects of the 
freedom of the parties, thus conceived, have been indicated in paragraph 
17 above. That freedom of the parties is limited only by the following 
basic considerations: The first is that the procedure adopted, both prior 
and subsequent to the beginning of the proceedings, must not be such as 
to frustrate the common free will of the parties, as expressed in the original 
undertaking to arbitrate, to settle the dispute by arbitration. The second 
basic requirement is that there must be no impairment of the binding 
character of the award. Apart from these fundamental considerations, the 
precedure as formulated in the draft is, in general, of an optional char- 
acter. It comes into operation only to the extent to which the parties 
have not adopted different provisions not inconsistent with the basic con- 
siderations as stated. 

49. That feature of the draft may be somewhat obscured—if not suff- 
ciently explained—by the fact that in a number of articles of the draft 
the relevant clause is prefaced by the proviso ‘‘unless otherwise agreed 
by the parties’’ or a form of words to that effect. Thus in Article 2, 
providing for a determination of the arbitrability of a dispute by the 
International Court of Justice, that procedure is made obligatory only ‘‘in 
the absence of agreement between the parties upon another procedure.’’ 


~~ 
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Article 12 specifies what shall be the law applied by the arbitral tribunal; 
but this is so only ‘‘in the absence of any agreement between the parties 
concerning the law to be applied.” Similar provisions appear in para- 
grap. 2 of Article 28 relating to the interpretation of the award, in para- 
grapi 4 of Article 29 bearing upon the revision of the award, and in 
Article 32 referring to the settlement of the dispute subsequent to a decla- 
ratioa of the nullity of the award. 

50. The fact that the insistence on the autonomy of the parties is 
clear'y brought out in some articles does not mean that, subject to the 
two basic requirements outlined in paragraph 48 of the present report, it is 
exclcded in other cases. On the contrary, most of the provisions of the 
drafi do not rule out the adoption of a different procedure by the parties. 
Thus, to limit the examples to those drawn from Chapter IV of the draft 
relatng to the powers of the tribunal, there is nothing in Article 15, 
whica makes the tribunal the judge of the admissibility of evidence, to 
prevent the parties from laying down that certain evidence shall be con- 
clusive, that in some matters—for instance, those covered by a period of 
prescription as defined by the parties—no contrary evidence shall be ad- 
missible, or that some forms of evidence shall not be permitted by the 
tribunal. With regard to Article 16 relating to counterclaims, the parties 
are free to provide that no counterclaim shall be admissible. With re- 
gard to Article 18 which, on the face of it, is concerned with oral pro- 
ceduce, there is nothing to prevent the parties from agreeing that the 
procedure before the tribunal shall be limited to the presentation of the 
written argument. What the parties cannot do is to adopt, with a binding 
effect, a procedure which may result in the frustration of the proceedings 
at th2 instance or as the result of the conduct of one party. Thus, to limit 
the examples to the same Chapter IV, the parties cannot validly lay down, | 
with regard to Article 11, that the tribunal shall not have the power to 
determine its competence or to interpret the compromis, and that in the 
abser.ce of agreement between the parties on these questions the tribunal 
shall be functus oficio. Similarly, with regard to Article 20 relating to 
the jadgment by default, the parties cannot validly provide that if one of 
them refuses to appear before the tribunal and to defend its case, the. 
tribunal shall terminate its proceedings and abstain from rendering an 
award. Provisions of that nature would be contrary to the fundamental 
purpose of the arbitration. If adopted by the parties, they would have to 
` be disregarded by the tribunal. They would not have the result of nulli- 
fying the compromis. 

51 Similarly, with regard to Chapter V relating to the award, there 
is ncthing to prevent the parties from modifying some of the provisions 
of the draft in a manner calculated to meet the exigencies of a particular 
situation. ‘Thus, with regard to Article 24, they may provide that the 
award, which shall remain secret for a time, shall be communicated to the 
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parties without having been read in open court. They may also lay down 
that the award shall be signed by the President only. With regard to 
Article 25, they may exclude the right of the arbitrators to append dis- 
senting opinions. What the parties cannot do is to adopt a procedure or 
solutions which may result, at this late stage, in the frustration of the 
arbitration or its purpose. Thus, with regard to Article 28, they cannot 
validly provide that if they do not agree on the interpretation of the award 
the latter shall be without effect. 

52. The examples referred to above are, it is hoped, sufficient to bring 
into relief what is an essential feature of this draft on arbitral procedure, - 
namely, that subject to the overriding purpose of arbitration, which pur- 
pose is to achieve a binding settlement between the parties independent 
of the will of any single one of them, the autonomous will o? the parties 
is the basis of arbitration both in the matter of the existence of the obliga- 
tion to arbitrate and the procedure calculated to give effect thereto. It 
may be asked why, if as a rule the constitution of the tribunal and its 
procedure are a function of the will of the parties, it was thought neces- 
sary in some cases to provide so expressly. The answer is that in some 
cases the solution adopted in the draft is necessarily couched in terms of 
regulations so detailed and explicit that, unless its apparent rigidity is 
modified by express reference to the possibility of an alternative solution 
by the parties, it may create the impression of being invariably obligatory. 
This was not the intention of the Commission. 


Y., ACTION RECOMMENDED WITH REGARD TO THE DRAFT 


53. In the matter of the final drafts adopted by the Coramission, its 
Statute provides, in Article 16 (7), with regard to final drafts falling under 
the head of progressive development of international law, that ‘‘the Com- 
mission shall submit the draft so adopted with its recommendations through 
the Secretary-General to the General Assembly.’’ With regard to final 
drafts falling within the purview of codification of international law, 
Article 22 of the Statute provides that after having taken into considera- 
tion the comments of governments ‘‘the Commission shall prepare a final 
draft and explanatory report which it shall submit with its recommenda- 
tions through the Secretary-General to the General Assembly.’’ Article 
23, paragraph 1, of the Statute provides as follows: 


“The Commission may recommend to the General Assembly’: 


‘‘(a) To take no action, the report having already been published; 

‘(b) To take note of or adopt the report by resolution ; 

“*(e) To recommend the draft to Members with a view to the conclusion 
of a convention; 

(d) To convoke a conference to conclude a convention. ”’? 
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54. As pointed out above, the present final draft of the Commission 
falls within the category both of the progressive development and the codi- 
fication of international law. It is probable that the same cumulation of 
functions must apply, in varying proportions, to other aspects of the work 
of the Commission. Thus, the position is similar with respect to the 
questions of the continental shelf and of statelessness covered by Chapters 
III end IV of the report. So far as recommendations proposed by the 
Commission are concerned, it seems to matter little whether a final draft 
falls within the category of development or that of codification. While 
Article 23 of the Statute, as quoted above, specifies the kind of recom- 
mendations which the Commission may make to the General Assembly on 
any given subject, Article 16 (7) refers to recommendations generally. 
T'her2 seems to be no reason for any differentiaticn between the two kinds 
of recommendation. Neither does it appear that any such differentiation 
was intended. . 

55. In the opinion of the Commission the final draft on arbitral pro- 
cedure as adopted calls for action, on the part of the General Assembly, 
contemplated in paragraph (c) of Article 23 of the Statute of the Com- 
mission, namely, ‘‘to recommend the draft to Members with a view to the 
conclusion of a convention.’’ The Commission makes a recommendation to 
that effect. 

56. The Commission believes, in the light of its study of the subject 
over a period of years, that a convention on arbitral procedure, on the 
basis formulated in the Commission’s final draft, is highly desirable. While 
it is to be hoped that the activity and the jurisdiction of the International 
Court of Justice will substantially increase, it is clear, in the light of ex- 
perience, that international arbitration will continue to constitute a widely 
accepted means of pacific settlement through binding decisions based on 
law. Moreover, if and when the work of the Ccurt increases, settlement 
through arbitration—especially of such disputes which are of limited 
compass and which require speedy adjudication—will increasingly recom- 
mend itself to governments. This being so, it seems of importance to the 
cause of International pacific settlement and of the authority of interna- 
tional law that the law on the subject should be clarified and supplemented 
with the view to rendering international arbitratzon as workable, as effec- 
tive, and as removed from the danger of frustration by unilateral action 
as possible. It is no less important to provide safeguards for maintaining 
the character of international arbitration as a precedure based on law and 
as independent in its progress of any influence oŽ the governments bound 
by the obligation, voluntarily undertaken, to settle by arbitration an 
existing dispute or future disputes. At the same time it is no less im- 
portant to maintain the autonomous nature of arbitration as created in the 
first instance by the will of the parties who, subject to the safeguards as 
indicated, must be given the opportunity of having the dispute decided by 
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judges of their own choice and by a flexible procedure best suited to the 
requirements of a particular dispute or any particular disputes. The 
present final draft aims at giving effect to these purposes of international 
arbitration. 

VI. TEXT OF THE DRAFT 


57. The final draft on arbitral procedure, as adopted * by the Commis- 
sion at its 282nd meeting, read as follows: 


DRAFT CONVENTION ON ARBITRAL PROCEDURE 


CHAPTER I 
The undertaking to arbitrate 


Article 1 


1. An undertaking to have recourse to arbitration may apply to existing 

disputes or to disputes arising in the future. 

2. The undertaking shall result from a written instrument, whatever the 

forra of the instrument may be. 7 

3. The undertaking constitutes a legal obligation which must be carried 

out in good faith. 
Article 2 


1. If, prior to the constitution of an arbitral tribunal, the parties to an 
undertaking to arbitrate disagree as to the existence of a dispute, or as to 
whether an existing dispute is within the scope of the obligation to have 
recourse to arbitration, such preliminary question may, in the absence of 
agreement between the parties upon another procedure, be brought before 
the International Court of Justice by application of either party. The 
decision rendered by the Court shall be final. 

2. In its decision on the question, the Court may prescribe the pro- 
visional measures to be taken for the protection of the respective interests 
of the parties pending the constitution of the arbitral tribunal. 


CHAPTER IT 
Constitution of the tribunal | 
Article 3 


1. Within three months from the date of the request made for the submis- 
sion of the dispute to arbitration, or from the date of the decision of the 


4 Mr. Gilberto Amado voted against several articles for reasons expressed in the course 
of the discussion. Mr. F. I. Kozhevnikov declared that, for reasons he had frequently 
given in the course of the discussion, he had voted against the final draft on arbitral 
procedure as a whole, and also against the chapter of the report accompanying the 
draft, which was in the nature of a commentary, and, in his opinion, in many instances 
a one-sided commentary. Mr. J. Zourek declared that he had voted against the draft 
as a whole and against chapter two of the report, which formed a commentary on it, 
for reasons he had given in the course of the discussion. 
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Intarnational Court of Justice in pursuance of Article 2, paragraph 1, the 
parties to an undertaking to arbitrate shall proceed to constitute the 
arbitral tribunal by appointing a sole arbitrator or several arbitrators in 
accordance with the compromis referred to in Article 9 or with any other 
instrument embodying the undertaking to arbitrate. 

2. If a party fails to make the necessary appointments under the pre- 
ced_ng paragraph within three months, the appointments shall be made by 
the President of the International Court of Justice at the request of the 
othar party. If the President is prevented from acting or is a national of 
one of the parties, the appointments shall be made by the Vice-President. 
If -he Vice-President is prevented from acting or is a national of one of 
the parties, the appointments shall be made by the oldest member of the 
Court who is not a national of either party. 

3. The appointments referred to in paragraph 2 shall be made in ac- 
corlance with the provisions of the compromis or of any other instrument 
embodying the undertaking to arbitrate. In the absence of such pro- 
visions the composition of the tribunal shall be determined, after con- 
suliation with the parties, by the President of the International Court of 
Justice or the judge acting in his place. 

4. In cases where provision is made for the choice of a president of the 
tritunal by the other arbitrators, the tribunal shall be deemed constituted 
when the president is selected. If the president has not been chosen within 
twc months of the appointment of the other arbitrators, he shall be desig- 
nat2d in the manner prescribed in paragraph 2. 


Article 4 


1. The parties having recourse to arbitration shall constitute a tribunal 
which mav consist of one or more arbitrators. 

2. Subject to the circumstances of the case, the arbitrators should be 
chosen from among persons of recognized competence in international law. 


Article 3 


1. Once the tribunal has been constituted, its composition shall remain 
unchanged until the award has been rendered. 

2. A party may, however, replace an arbitrator appointed by it, provided 
thas the tribunal has not yet begun its proceedings. An arbitrator may 
not be replaced during the proceedings before the tribunal except by agree- 
ment between the parties. 

3. The proceedings are deemed to have begun when the President or sole 
arbitrator has made the first order concerning written or oral proceedings. 


Article 6 


fhould a vacancy occur on account of death or incapacity of an arbi- 
tracor or, prior to the commencement of proceedings, the resignation of an 
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arbitrator, the vacancy shall be filled by the method laid down for the 
original appointment. 


Article 7 


1. Once the proceedings before the tribunal have begun, an arbitrator may 
withdraw only with the consent of the tribunal. The resulting vacancy 
shall be filled by the method laid down for the original appointment. 

2. Should the withdrawal take place without the consent of the tribunal, 
the resulting vacancy shall be filled, at the request of the tribunal in the 
manner provided for in paragraph 2 of Article 3. 


Article 8 


1. A party may propose the disqualification of one of the arbitrators on 
account of a fact arising subsequently to the constitution of the tribunal. 
It may propose the disqualification of one of the arbitrators on account of 
a fact arising prior to the constitution of the tribunal only if it can show 
that the appointment was made without knowledge of that fact or as a 
result of fraud. In either case, the decision shall be taken by the other 
members of the tribunal. 

2. In the case of a sole arbitrator the question of disqualification shall 
be decided by the International Court of Justice on the application of 
either party. 

3. The resulting vacancies shall be filled, at the request of the tribunal 
in the manner provided for in paragraph 2 of Article 3. 


CHAPTER III 
The compromis 
Article 9 


Unless there are prior agreements which suffice for the purpose, the 
parties having recourse to arbitration shall conclude a compromis which 
shall specify: 


(a) The subject-matter of the dispute; 


(b) The method of constituting the tribunal and the number of arbi- 
trators; 


(c) The place where the tribunal shall meet. 


In addition to any other provisions deemed desirable by the parties, the 
compromis may also specify the following: 


(1) The law to be applied by the tribunal, and the power, if any, to 
adjudicate ex aequo et bono; 
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(>) The power, if any, of the tribunal to make recommendations to the 
paries; 

(3) The procedure to be followed by the tribunal; 

(4) The number of members constituting a quorum for the conduct of 
the proceedings; 

(5) The majority required for the award; 

(6) The time limit within which the award shall be rendered; 

(7) The right of members of the tribunal to attach dissenting opinions 
to tae award; 

(8) The appointment.of agents and counsel; 

(3) The languages to be employed in the ree before the tribunal; 
and 

(10) The manner in which the costs and expenses shall be divided. 


Article 10 


1. When the undertaking to arbitrate contains provisions which seem 
suffitient for the purpose of a compromis and the tribunal has been consti- 
tuted, either party may submit the dispute to the tribunal by application. 
If tae other party refuses to answer the application on the ground. that 
the provisions above referred to are insufficient, the tribunal shall decide 
whezher there is already sufficient agreement between the parties on the 
essential elements of a compromis as set forth in Article 9 to enable it to 
` proceed with the case. In the case of an affirmative decision the tribunal 
shal prescribe the necessary measures for the continuation of the pro- 
ceedings. In the contrary case the tribunal shall order the parties to 
conclude a compromis within such time limit as the tribunal will consider 
reasonable. 
2. If the parties fail to agree on a compromis within the time limit fixed 
in accordance with the preceding paragraph, the tribunal shall draw up 
the 2ompromis. 
3. If neither party claims that the provisions of the undertaking to arbi- 
trate are sufficient for the purposes of a compromis and the parties fail to 
` agree on a compromis within three months after the date on which one of 
the >arties has notified the other of its readiness to conclude the compromis, 
the <ribunal, at the request of the said party, shall draw up the compromis. 


CHAPTER IV- 
Powers of the tribunal 
‘Article 11 ! 


Tne tribunal, which is the Judge of its own competence, possesses the 
widest powers to interpret the compromis. 
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Article 12 


1. In the absence of any agreement between the parties concerning the 
law to be applied, the tribunal shall be guided by Article 38, paragraph 1, 
of the Statute of the International Court of Justice. 

2. The tribunal may not bring in a finding of non liquet on the ground 
of the silence or obscurity of international law or of the compromis. 


Article 13 


1. All questions shall be decided by a majority of the tribunal. 
2. In the absence of any agreement between the parties concerning the 
procedure of the tribunal, the tribunal shall be competent to formulate its 
rules of procedure. 

Article 14 


The parties are equal in any proceedings before thé tribunal. 


Article 15 


1. The tribunal shall be the judge of the admissibility and the weight 
of the evidence presented to it. 
2. The parties shall co-operate with the tribunal in the production of 
evidence and shall comply with the measures ordered by the tribunal for 
this purpose. The tribunal shall take note of the failure of any party to 
comply with its obligations under this paragraph. 
3. The tribunal shall have the power at any stage of the proceedings to 
call for such evidence as it may deem necessary. 
4. At the request of either party, the tribunal may visit the scene with 
which the case before it is connected, provided that the requesting party 
offers to pay the costs. 

Article 16 


The tribunal shall decide on any incidental or additional claims or 
counterclaims arising directly out of the subject-matter of the dispute. 


Article 17 


The tribunal, or in case of urgency its president subject to confirmation 
by the tribunal, shall have the power to prescribe, at the request of one of ` 
the parties and if circumstances so require, any provisional measures to 
be taken for the protection of the respective interests of the parties. 


Article 18 


When, subject to the control of the tribunal, the agents and counsel 
have completed their presentation of the case, the a shall be 
formally declared closed. 
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Article 19 


The deliberations of the tribunal, which should be attended by all of its 
members, shall remain secret. 


Article 20 


1. Whenever one of the parties does not appear before the tribunal, or 
fails to defend its case, the other party may call upon the tribunal to 
decide in favour of its claim. 

2. In such case, the tribunal may render an award if it is satisfied that 
it has jurisdiction and that the claim is well founded in fact and in law. 


Article 21 


1. Discontinuance of proceedings by the claimant party may not be ac- 
cepted by the tribunal without the consent of the respondent. 

2. If the case is discontinued by agreement pence the parties, the 
tribunal shall take note of the fact. 


Arite 22 


The tribunal may take note of a settlement reached by the parties. At 
the request of the parties, it may embody the settlement in an award. 


CHAPTER V 
The award 
Article 23 


The award shall be rendered within the period fixed by the compromis 
unless the tribunal, with the consent of either party, decides to extend the 
period fixed in the compromis. 


Article 24 


1. The award shall be drawn up in writing. It shall contain the names 
of the arbitrators and shall be signed by the president and the members of 
the tribunal who have voted for it. 

2. The award shall state the reasons on which it is based. 

3. The award is rendered by being read in open court, the agents of the 
parties being present or duly summoned to appear. 

4. The award shall immediately be communicated to the parties. 


Article 25 


Subject to any contrary provision in the compromis, any member of 
the tribunal may attach to the award his separate or dissenting opinion. 
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Article 26 


The award is binding upon the parties when. it is rendered. It must 
be carried out in good faith. 


Article 27 


Within a month after the award has been rendered and communicated 
to the parties, the tribunal, either of its own accord or at the request of 
either party, shall be entitled to rectify any clerical, typographical or 
arithmetical error or errors of the same nature apparent on the face of 
the award. 


Article 28 


1. Any dispute between the parties as to the meaning and scope of the 
award may, at the request of either party and within one month of the 
rendering of the award, be submitted to the tribunal which rendered the 
award, A request for interpretation shall stay execution of the award 
pending the decision of the tribunal on the request. 

2. If, for any reason, it is impossible to submit the dispute to the tribunal 
which rendered the award, and if the parties have not agreed otherwise 
within three months, the dispute may be referred to the International 
Court of Justice at the request of either party. 


CHAPTER VI 
Revision 
Article 29 


1. An application for the revision of the award may be made by either 
party on the ground of the discovery of some fact of such a nature as to 
have a decisive influence on the award, provided that when the award was 
rendered that fact was unknown to the tribunal and to the party request- 
ing revision and that such ignorance was not due to the negligence of the 
party requesting revision. 

2, The application for revision must be made within six months of the 
discovery of the new fact and in any case within ten years of the rendering 
of the award. 

3. In the proceedings for revision the tribunal shall, in the first instance, 
make a finding as to the existence of the alleged new fact and rule on the 
admissibility of the application. If the tribunal finds the application 
admissible it shall then decide on the merits of the dispute. 

4. The application for revision shall be made to the tribunal which 
rendered the award. If, for any reason, it is not possible to make the 
application to that tribunal, the application may, unless the parties agree 
otherwise, be made to the International Court of Justice by either party. 
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CHAPTER VII 
Annulment of the award 
Article 30 


The validity of an award may be challenged by either party on one or 
more of the following. grounds: 


(a) That the tribunal has exceeded its powers; 

(b) That there was corruption on the part of a member of the tribunal; 

(c) That there has been a serious departure from a fundamental rule 
of procedure, including failure to state the reasons for the award. 


Article 31 


l. The International Court of Justice shall be competent, on the applica- 
tion of either party, to declare the nullity of the award on any of the 
grounds set out in the preceding article. 
2. In cases covered by paragraphs (a) and (c) of Article 30 the applica- 
tion must be made within sixty days of the rendering of the award and in 
the case covered by paragraph (b) within six months. 
3. The application shall stay execution unless otherwise decided by the 
Court. i 

Article 32 


If the award is declared invalid by the International Court of Justice, 
the dispute shall be submitted to a new tribunal to be constituted by agree- 
ment of the parties, or, failing such agreement, in the manner provided in 
Article 3. 


CHAPTER HI 
REGIME OF THE HIGH SEAS 
I. INTRODUCTORY 


58. At its first session held in 1949, the International Law Commission 
elected Mr. J. P. A. François as special rapporteur to study the question 
of the régime of the high seas. At its second session, held in 1950, the 
Commission considered a report (A/CN.4/17) by Mr. Frangois on the 
subject. In the report of the Commission submitted the same year to the 
General Assembly, at its fifth session,’ the Commission surveyed: the vari- 
ous questions falling within the scope of the general topic of the régime 
of the high seas such as nationality of ships, safety of life at sea, slave trade, 
submarine telegraph cables, resources of the high seas, right of pursuit, 
right o? approach, contiguous zones, sedentary fisheries, and the continental 

5 See Official Records of the General Assembly, Fifth Session, Supplement No. 12, 


document A/1316 [reprinted in this JOURNAL, Supp, Vol. 44 (1950), p. 105], Part VI, 
Chapter ITI. 
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42) most of these questions were reviewed at the third session in 1951 at 
which, in addition, the Commission adopted draft articles on the eonti- 
nental shelf and the following subjects relative to the higk seas: resources 
of the sea, sedentary fisheries, and contiguous zones.® 

59, At its fifth session, the Commission examined once more, in the light 
of comments of governments, the provisional draft articles adepted at the 
third session. Final drafts were prepared on the following questions: (i) 
continental shelf; (ii) fishery resources of the high seas; (iii) contiguous 
zone. For reasons explained below in paragraph 71, the question of 
sedentary fisheries has not been covered in a separate article or articles. 
It is hoped that the other questions relating to the high seas may, in the 
course of the next few years, receive further study with the view to being 
embodied in drafts to be finally submitted to the General ;Assembly. 
The result will be the codification of the law covering the entire field of the 
régime of the high seas as well as proposals for the further development 
of that part of international law. | 

60. In its work on the subject the Commission derived considerable 
assistance from a collection, in two volumes, published in 1951 and 1952 
by the Division for the Development and Codification of International 
Law of the Legal Department of the Secretariat and entitled ‘‘Liaws and 
Regulations on the Régime of the High Seas.”’ 


a 
INENTAL SHELF 
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61. VAs stated above in paragraph 58, at its-third session held in 1951 
the Commission adopted craft articles, with accompanying comment, on 
the continental shelf.” Y Subsequent to the third session the special rap- 
porteur re-examined these articles in the light of observations received 
from the following governments: Belgium, Brazil, Chile, Denmark, Ecuador, > 
Egypt, France, Iceland, Israel, The Netherlands, Norway, the Philippines, 
Sweden, Syria, the Union of South Africa, the United Kingdom of Great 
Britain and Northern Ireland, the United States of America, Yugoslavia. 
The observations of governments are reproduced in Annex II* to the 
present report. In March 1958, the-special rapporteur submitted a further 
report on the subject (A/CN.4/60). The-Commission examined the report 


\ a: On the basis of a second report of the special rapporteur (A/CN.4/ 


6 See the report gaan mission covering the work of its third session, Official 
Reeords of the G oes) ear tly, Sixth Session, Supplement No. 9, document A/1858 
[reprinted in this MiNt: <30 pp., Vol. 45 (1951), p. 103], Chapter VII and annex. 


7 Ibid, f * Not printed here, 
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in the course of its fifth session at its 195th to maa aes ee ang 215th 
meetings. 


62. The Commission adopted, at its 234th a the following d draft : 


articles on the continental shelf: 8 


Article 1 


As used in these articles, G term ‘‘continental shelf’’ refers to the 
sea bed and subsoil.of the submarine areas contiguous to the coast, but 
outside the area of the territorial sea, to a depth of two hundred metres. 


Article 2 
v The coastal state exercises over the PEE hat a sovereign rights 
for the purpose of exploring and exploiting its natural resources. 
Article 3 
The rights of the coastal state over the continental shelf do not affect 
the legal status of the superjacent waters as high seas. 
Article 4 
The rights of the coastal state over the continental shelf do not affect 
the legal status of the airspace above the superjacent waters. 
Article 5 


Subject to its right to take reasonable measures for the exploration of 
the continental shelf and the exploitation of its natural resources, the 
coastal state may not prevent the establishment or maintenance of sub- 
marine cables. | 

. Article 6 


1. The exploration of the continental shelf and the exploitation of its 
natural resources must not result in any unjustifiable interference with 
navigation, fishing or fish production. 


2. Subject to the provisions of paragraphs 1 and Ə of this article, the 
coastal state is entitled to construct and mainte a Co ment shelf 
installations necessary for the exploration agga plo ii # its natural 










shelf, he wished to enter a reservation ‘in respect of i 
opposed in principle for the reasons he had stated d : YA Mr. Zourek 
declared that although he had voted for the draft as a geepmosed to Articles 
7 and 8, for reasons he had explained during the dis : iE tr Mend Mr. Scelle 
declared that they had voted against the draft artif eee a 
Ms pong geplained di during the discussion. ai ii 
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resources and to establish safety zones at a reasonable distarce around 
such installations and to take in those zones measures necessary for their 
protection. 

3. Such installations, though under the jurisdiction of the saptal state, 
do not possess the- status of islands. They have no territorial sea of their 
own and their presence does not affect the delimitation of the territorial ` 
sea of the coastal state. 

4, Due notice must be given of any such installations constructed, and 
due means of warning of the presence of such installations must be main- 
tained. 

5. Neither the installations themselves, nor the said safety zones around 
them may be established in narrow channels or on recognized sea lanes 
essential to international navigation. 


z i Article 7 


1, Where the same continental shelf is contiguous to the territories of 
two or more states whose coasts ts_are opposite to each other, the boundary 
of the continental shelf appertaining to such states is, in the absence of 
agreement between those states or unless another boundary line is justified. 
by special circumstances, the median line every point of which is equi- 
distant from the base lines from which the width of the territorial sea of 
each country is measured. 
2. Where the same continental shelf is contiguous to the territories of 
‘two adjacent states, the boundary of the continental shelf appertaining 
to such states is, in the absence of agreement between those states or unless 
another boundary line is justified by special circumstances, determined by 
application of the prirei iple of equidistance from the base lines from which 
the width of the teri pe wg of each of the two countries is measured. 
oie iy gi: 
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Comments on the draft articles 
(i) The concept of the continental shelf as used in the articles 


€4. In defining, for the purpose of the articles adopted, the term ‘Zconti- 
nertal shelf’’ as referring “‘to the sea bed and subsoil of the sub submarine 
areas contiguous to the coast, but outside the area of the territorial sea, 1 to 
a dépth of two hūndred metres. ,’")the Commission abandoned the criterion 
of exploitability adopted in 1951 in favour of that of a depth of two 
hundred metres as laid down in Article 1 of the present draft.) The rele- 
vant passage of Article 1 as adopted in 1951 referred to the area ‘‘where 
the depth of the superjacent waters admits of the exploitation of the 
natural resources of the sea bed and subsoil.’’ Some members of the 
Commission favoured the retention of the text adopted in 1951 for the 
reason, inter alia, that it is more in accordance with the purposé of the 
draft not to adopt a fixed limit for the continental shelf but to let the 
territorial extension of the exercise of the powers given the coastal state 
depend on the practical possibilities of exploitation. KThe PREE 
lowing the considerations adduced by the special rapporteur in the light 
of »bservations of certain governments, (ħas come to the conclusion that 
the text previously adopted does not satisfy the requirement of certainty 


anc that it is calculated to give rise to disputes. On the other hand, the -~ 


limit of two hundred metres-a limit which is at present sufficient for all 
practical needs—thas been fixed because it is-at that depth that the conti- 
nental shelf, in the geological sense, generally comes to’an end.) It is there 
tha: the continental slope begins and falls steeply to a great depth. , The 
text thus adopted is not wholly arbitrary for, as already stated, it takes 
into account the ‘practical possibilities, so far as they can be foreseen at 
present, of exploration and exploitation. cae unavoidable element of >. 
arbitrariness as is contained in that texte ig a Frez by the rule formù- 
Tt fabelow in paragraph 66 whieh ovie a e ; (iy 2 extent the case of 
nete “Cites ewaters surrounding thé Yia “ya depth of two 
distance fr pa oy ce 
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two hundred metres. The Commission considered the possibility of adopt- 
ing a term other than ‘‘econtinental shelf,’’ seeing that in this respect as well 
as in the cases referred to in the following paragraph, it departed from 
the strict geological connotation of the term. However, it was considered 


that, in particular, the wide acceptance of that term in the literature ` 


counselled its retention. . 

66.( Similarly,(while adhering in general to the geographical description 
and churacteristies of the continental shelf, the Commission envisages the 
possibility and the desirability of reasonable modifications, in proper cases, 
of the text. thus adopted) Thus, (although | the depth of two hundred/! 


metres as a limit of the continental shelf must be regarded as the general), 


rule, it is a rule which is subject to equitable modifications in special cases; 


in which submerged areas,,of a depth less than two hundred metres, 
situated in considerable proximity to the coast are separated by a narrow 
channel deeper than two hundred metres from the part of the continental 
shelf adjacent to the coast, Such shallow areas must, in these cases, be 
considered as contiguous to that part of the shelf. It would be for the 
state relying on this exception to tHe general rule to establish its claim 
to an equitable modification of the rule. n case of dispute, it must be 
a matter for arbitral determination whether a shallow submarine area falls 
within the rule)as here formulated. (Some such modification of the gen- 
eral rule is necessary in order to meet the objection that the mechanical 
reliance on the geological notion of the continental shelf may result in an 
inequality of treatment of some states as compared with others.) 

67. The expression ‘‘continental shelf’’ does not imply that it refers 
exclusively to continents in the current connotation of that term. ( It 
covers also the submarine areas contiguous to islands.) 


(íi) The nature of the rights of the coastal state ` * ` 3 


68. (While Article 2, as provisionally formulated in 1951, referred to 
the continental shelf as ‘‘subject 1o the exercise by the coastal state of 
--~*-9] and jurisdiction for the purpose of exploring it and exploiting 
atural resources, "the article as now formulated lays down that. ‘the. 
i ‘state exercises over the continental shelf sovereign “rights for “the 
, of exploring and exploiting its a ieee i >; The formula 
As adopted takes into account the views of tore: E pa Rr. 
5 xion who attached importance to maintaining dė Pars 
riilglraft and those who considered eee | 4 : Bus a 
gigy should be adopted. oc feu ve Sa 
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<69. On the other hand, the text as now adopted leaves no doubt that 
the rights conferred upon the coastal state’cover all rights necessary for and 
eonnected with the exploration and the exploitation of the natural re- 
sources of the continental shelf. (These rights comprise full control and 
jurisdiction and the right to reserve exploitation and exploration for the 
coastal state or its nationals. Such rights include jurisdiction in con- 
nexionwith suppression of crime.) —~ 

70. \The Commission decided, after considerable discussion, ‘to retain 
the term ‘‘natural resources’’ as distinguished from the more limited term 
‘‘mineral resources.’”?} In its previous draft the Commission only con- 
sidered mineral resources, and certain members proposed adhering to that 
course. (The Commission, however, came tö the conclusion that the products 
of sedentary fisheries, in particular to the extent that they were natural 


resources permanently attached to the bed of the sea, should not be -otitside~ 


the scope of of the régime adopted and that this aim coulé be achieved by 


nate A RMR An SHARIN ah mA ie peer A I SEPT Hh 


using the term ‘ ‘natural_resources.’@ It is clearly” understood, however, 
that the rights in question donot cover so-called bottom-fish and other fish 
which, although living in the ‘Sei; occasionally. have their habitat at the 
bottom of the sea-or are bred there. Nor do these rights cover objects 
such as wrecked ships and their cargoes (including bullion) lying on the 
sea bed or covered by the sand of the subsoil. i 

71. |Neither,.in the view of the Commission, can the exclusive rights of 
4 the coastal state be exercised i in-a manner inconsistent with existing rights 
of nationals of other states with regard to sedentary fisheries. )Any 
interference with such rights, when unavoidably necessitated by thé. re- 
quirements of exploration and exploitation of natural resources, is stibject: ` 
to rules of international law ensuring respect of the rights of aliens. ) How-* 
ever, apart from the case of such existing rights, the-sovéreign rights-of ` 
the coastal state over its continental shelf cover also sedentary ‘fisheries. 
It may be added that this was the reason why the Commission. did not think. 
it -necessary to retain, among the articles devoted to the resources of the 
sea, an article on sedentary fisheries. The Commission envisaged the- 
_ possibility that shallow areas rendering possible the exploitation of. sed- 
A entary fisheries may- exist outside the’ continental shelf. However, that 
MRE was considered to be at present toó theoretical to necessitat a 
NLN uote ore 4 =e 
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of a legal rule to a unilateral practice resting golely upon the will of the 
states concerned. However, that practice itself is considered by the Com- 
mission togbe supported by considerations of legal principle and con- 
venience.f.In particular, once the sea bed and the subsoil have become 
the object of active interest to states with the view to the exploration and 
exploitation of their resources, it is not practicable to treat them as res 
nullius, t.e., capable of being acquired by the first occupier. It is natural 
that coastal states should resist any such solution. Moreover, in most 
eases the effective exploitation of natural resources must depend on the 
existence of installations on the territory of the coastal state. Neither is 
it possible to disregard the phenomenon of geography) whether that phe- 
nomenon is described as propinguity, contiguity, geographical continuity, 
appurtenance or identity of the submarine areas in question with the non- 
submerged contiguous land. (All these considerations of general utility 
provide a sufficient basis for the principle o Svoren rights of the coastal 
state as now formulated by the Commission. Ás already stated, that prin- 
ciple is in no way incompatible with the principle of the freedom of the sea. 

74. (While, for the reasons stated, as well as having regard to practical 
considerations, the Commission has been unable to countenance the idea 
of the internationalization of the submarine areas comprised in the concept 
of the continental shelf, it has not discarded the possibility of the creation 
of an international n charged with scientific research and guidance 
with the view to promoting, in the general interest, the most efficient use 
of submarine areas. It is possible that some such body may be set-up 
within the framework of an existing international organization. ) v4 7 





(iii) The sovereign rights of the coastal state and the freedom of the seas 


and. of the airspace above them 


75. Some of the principal articles on the continental shelf as formulated 
by the Commission are devoted to the provision of safeguards for the 
freedom of the seas in relation to the sovereign rights of the coastal state 
over the continental shelf. Thus, Articles 3 and 4 lay dewn that the rights 
of the coastal state over the continental shelf do not affect the legal status 


of the superjacent waters as high seas or of the airspace above the super- 


jacent waters. These articles, which are couched in categorical terms, 
are self-explanatory. ‘For the articles on the continental shelf are in- 
tended as laying down the régime of the continental shelf only as subject 
to and within the orbit of the paramount principle of the freedom of the 
seas and of the airspace above them. No modification of or exceptions 
from that principle are admissible unless expressly Provided for in the 
various articles. — as 

76. Af he same considerations apply to the sea bed. Although the sea 


sped is. subject to the sovereign rights of the coastal state, for the purpose 
t Oe oe . +A 
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of th3 exploration and exploitation of its natural resources, the principle 
of th3 freedom of the seas and its legal status must be respected in that 
sphere, inasmuch as the coastal state must not prevent the establishment 
or maintenance of submarine cables by nationals of other states.) That 
provision is designed to prevent either arbitrary prohibition or discrimina- 
tion against foreign nationals. It is not otherwise.intended to impair the 
right of the coastal state to take measures reasonably necessary for the 
exploration of the continental shelf and the exploitation of its natural 
resources. At a previous session the Commission considered whether this 
provision ought to be extended to pipelines on the continental shelf. Such 
pipelines might necessitate the installation of pumping stations which 
might interfere with the exploitation of the subsoil even more than cables. 
However, the question was considered too remote to require regulation 
for tke time being. 

TT. (While Articles 3 and 4 lay down i in general terms the „Pasic rule of 


pimai 
_ nh a 


“Aftic g6 6 ; applies that basic rule to the maih manifestations of the fee 
of the seas, “namely, the freedom of navigation and fishing. Paragraph 1 
of thet article lays down that the exploration of the continental shelf must 
not result in any unjustifiable interference with navigation, fishing or fish 
prodtction. It will be noted, however, that what the article prohibits is 
not any kind of interference but only unjustifiable interference.) The 
mannar and the significance of that qualification were the subject of pro- 
longe1 discussion in the Commission. The progressive development of 
intervational law, which takes place against the background of established 
rules, must often result in the modification of those rules by reference to 
new <nterests or needs. The extent of that modification must be deter- 
minec by the relative importance of the needs and interests involved. To 
lay dewn, therefore, that the exploration and exploitation of the continental 
shelf nust never result in any interference whatsoever with navigation and 
fishinz might result in many cases in rendering somewaat nominal both 
the scvereign rights of exploration and exploitation and the very purpose 


re the articles as adopted: (The case is clearl y one of assessment of the 


relative importance of the interests involved. (Interference, even if sub- 
stantial, with navigation and fishing might, in some cases, be justified.) On 
the osher hand, interference even on an insignificant scale would be un- 
justifed if unrelated to reasonably conceived requirements of exploration 
and exploitation of the continental shelf.) While, in the first instance, the 
coastil state must be the judge of the reasonableness—o2 the justification 
—of -he measures adopted, in case of dispute the matter must be settled on 
the basis of Article 8 which governs the settlement of all disputes regard- 
ing tae interpretation or application of the articles. 


x n 48, {The same considerations apply and explain the provisions of Article - 


6, in paragraphs 2 to 5, relating to installations necessary for the explora- 
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d exploitation of the continental shelf as well as of safety zones 
d such installations and the measures necessary to protect them.) 
He, too, are subject to the overriding prohibition of unjustified inter- 
Eres with freedom of fishing and navigation. Qlthough the Commission 
not consider it essential to specify the size of the safety” zones, it þe- 


lieves that, generally speaking, a radius of five hundred metres is sufficient! _ 


leant 
for the purpose.) With regard to notice to be given, in accordance with 
paragraph 4 of Article 6, of ‘‘installations constructed,’’ the obligation in 
question refers primarily to installations already completed. There is in 
principle no duty to disclose in advance plans relating to contemplated 
construction of installations. However, in cases in which the actual con- 


struction of provisional installations is likely to interfere with navigation, - 


due means of warning must be maintained in the same way as in the case 
of installations already completed and, as far as possible, due notice must 
be given. 

79. With regard to the general status of installations\it has been thought 
usetul to lay down expressly, in paragraph 3 of Article 6, that they Go not 
possess the status of islands and that the coastal state is not entitled to 
claim for the installations any territorial waters of their own or to treat 
them as relevant for the delimitation of territorial waters. In particular, 
they cannot be taken into consideration for the purpose of determining 
the base line. On the other hand, the installations are under the jurisdic- 


Mow a a ai 


tion of the coastal state for the purpose of maintaining order and of the.. ; 


civil and criminal competence of its courts. ix 

80. While generally(the Commission,) by formulating the test of un- 
justifiable interference, thought it advisable to eliminate any semblance of 
rigidity in adapting the existing principle of the freedom of the sea to 
what is an essentially novel situation, it thought it desirable to rule out 
expressly any right of interference with navigation in certain areas of the 
sea. These areas are defined in paragraph 5 of Article 6 as narrow chan- 
nels or recognized sea lanes essential to international navigation.) They are 
understood to include straits in the ordinary sense of the word. (The 
importance of these areas for the purpose of international navigation _ is 

Sn ee on ee 

such as to preclude, in conformity with the tests of equivalence and relative 
“importance t Of the interests involved, the construction therein of installa- 
tions or the maintenance of safety zones even if a installations or zones 
are necessary for the e% we : 
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(iv) Delimitation GE. 
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that time was not in possession of requisite technical and expert, | = 
tiom on the matter {merely proposed that the boundaries of the ec 
shelf contiguous to the territories of adjacent states should be s 
agreement of the parties and that, in the absence of such agree 
botndary must be determined by arbitration ‘ex aequo et b ond 


to reference to arbitration in cases in which the configuration of the coast 
might give rise to difficulties in drawing the median line. 

&. Having regard to the conclusions of the committee of experts re- 
ferred to above, the Commission now felt in the position to formulate a 
general rule, based on the principle of equidistance, applicable. to the 
boundaries of the continental shelf both of adjacent states and of states 
whese coasts are opposite to each other. (The rule. thus proposed is subject 
to such modifications as may be agreed tpon by the parties;Moreover, 
while in the case of both kinds of boundaries the rule of equidistance is the 
gen2ral rule, it is subject to modification in cases in which another 
boundary line is justified by special ce As in the ease of the 
boumdaries of coastal waters, provision must be made for departures neces- 
sitated by any exceptional configuration of the coast, as well as the presence 
of lands or of navigable channels. To that extent the rule adopted par- 
takes of some elasticity.{ In view of the general arbitration clause of 
Article 8,)referred to below in paragraphs 86 et seq.,(n0 special provision 
was considered necessary for submitting any resulting disputes to arbi- 
tration. \ Such arbitration;\while expected to take into acount the special 
circumstances calling for modification of the major principle of equi- 
a a contemplated as arbitration ex aequo et bono. ) That major 
priaciple must constitute the basis of the arbitration, conceived as settle- 
ment on the basis of law, subject to reasonable modifications necessitated 
by the special circumstances of the case. 

83. (Without prejudice to the element of elasticity implied in Article . 
7, the Commission was of the opinion that, where the same continental 
shef is contiguous to the territories of two adjacent states, the delimita- 
tior of the continental shelf between them should be carried out in ac- 
cordance with the same ‘principles as govern the delimitation of the terri- 
tor: al waters between the two states, in quest ion.) 

houla aers: i in members of the Commis- 
“a 7 way for the purposes of 
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of such agreement, the resultant dispute between them should. be. settled. 
by one oF the appropriate..procedures for. the é peaceful settlement of dis-. 
putes. )) 

85. Cit i is understood that the use of the term ‘‘territorial sea,’’ as dis- 
tinguished from ‘‘territorial waters,’’ in Article 7 is provisional and that - 
the question of the terminology to be used in this and other cases in the 
drafts prepared by the Commission will.be detérmined when the Commis- 
sion adopts its final draft on the régime of territorial waters. Reference 
may also be made in this connexion to paragraph 108 below regarding the 
provisional use of the term ‘‘base line.’> ` 


(v) Arbitral settlement of disputes 


86. @nlike the preliminary draft, the final draft as now proposed con- 
tains a general arbitration clause providing that any disputes which may 
arise between states concerning the interpretation or | Or application “of the 

“articles should be submitted to arbitration at the request of any of the 
parties, s.)) The clause thus adopted covers, in addition to any boundary 
“disputes connected with Article 7, all disputes arising out of the exploration 
or the exploitation of the continental shelf. 

87. {In the view of the Commission, there are compelling reasons which 
render essential a clause of this nature.) As already stated (see above, 
paragraph 68 et seq. ) Ghe articles on the continental shelf represent an 
attempt to reconcile the established principles of international law govern- 

ing the régime of the high seas with the recognition of the rights of the 
coastal state over the continental shelf. ) Any such reconciliation, based as 
it must be on the continuous necessity of assessing the relative importance 
of the interests involved, must leave room for a measure of elasticity and 
diseretion. { Tas it must often remain a question for subjective apprecia-' 
tion, with the consequent- possibility of disputes, whether—in the words of 
paragraph 1 of Article 6—the measures taken by the coastal state for the, 
exploration and exploitation of the continental shelf constitute ‘‘unjusti- 
fiable’’ interference with navigation or fishing; whether, according to 
paragraph 2 of that article, the safety zones established by the coastal 
state are at a “‘reasonable’’ distance around the installations; whether, 
in the words of paragraph 5 of that article, a sea lane is a ‘‘recognized’’s 
sea lane and whether it is ‘‘essential to international navigation’’; or 
whether the coastal state, in preventing the establishment of submarine 
cables, is, in fact, acting within the spirit of Article 5 which makes. such 
action permissible only if necessitated by ‘‘reasonable’’ measures for the 
exploration and exploitation of the continental shelf. {The new régime of 
the continental shelf, unless kept within the confines of legality and of 
impartial determination of its operation, may constitute a threat to the 
overriding principle of the freedom of the seas and to peaceful relations 
between states. “For these reasons, it seems essential that states which are 
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in dispute concerning the exploration or exploitation of the continen 
shelf should be under a duty to submit to arbitration any disputes arising 
in this connexion. It is for this reason that the Commission, although it 
does not propose the adoption of a convention on the continental shelf, 
thought it essential to establish the principle of arbitration. 

88. Certain members of the Commission were opposed to the insertion 
in the draft of a clause on compulsory arbitration on the grounds that there 
was no reason for imposing on states one only of the various measures 
laid down in current international law, and particularly in Article 33 of 

4 the Charter of the United Nations, for the pacific settlement of international 
` disputes. They also pointed out that the insertion Of such a clause would 
make the craft unacceptable to a great many states. Certain members 
raised the further objection that such a clause would_give any contracting 
state the right to take action on any pretext against the other contracting 
states by a unilateral request to international tribunals, thus increasing 
the possibility in present circumstances of putting pressure on the weaker 
states and i in effect curtailing their independence. ~ 2 ee 

89. (The provision for arbitration as laid down in Article 8 does not 
exclude’any other procedure agreed upon by the parties as a means for 
the formal settlement of the dispute. In particular, they. may agree, in 
matters of general importance, to refer the dispute to the International 
Court of Justice. 

90. Inasmuch as the aati: on the continental shelf cover generally 
its exploration and exploitation, arbitration referred to in Article 8 must 
be regarded as applying to all disputes arising out of the exploration or 
exploitation of the continental shelf and affecting the international rela- 
tions of the state concerned. This will cover, for instance, disputes arising 
in connexion with the existence of common deposits situated across the 
surface boundaries of the submarine areas, a problem which has arisen ` 
in some countries in the relations of owners of adjoining oil deposits. 
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Action recommended in respect of the draft articles on X 
the continental shelf i 


91. (The Commission recommends to the General Assembly the adoption 
by resolution of this part of the present report and the draft articles on 
the continental shelf incorporated therein. 


It, FISHERIES 


92. The question of fisheries, under the title of ‘‘Resources of the sea,”’ 
has beoa under consideration by the Commission as part of the general 
topic ol += -- régime of the high seas. Reference is made to the introductory 
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paragraphs of the present chapter for a survey of the treatment of the 
subject by the Commission. 

93. At its third session in 1951, the Commission adopted provisionally 
the articles on resources of the sea. During its fifth session, the Commis- 
sion reconsidered these articles in the light of observations sent by the 
following countries: Belgium, Brazil, Chile, Denmark, Ecuador, France, 
Iceland, The Netherlands, Norway, the Philippines, Sweden, Syria, the 
Union of South Africa, the United Kingdom of Great Britain and Northern 
Ireland, Yugoslavia. The observations are reproduced in Annex II * to 
the present report. The Commission discussed the revision of the articles 
at its 206th to 210th meetings. . 

94. The Commission adopted, at its 210th meeting, the following three aca 
draft-articles covering the basic aspects of the international regulation of 
fisheries: 

Article 1 


A state whose nationals are engaged in fishing in any area of the high 
seas where the nationals of other states are not thus engaged, may regulate 
and control fishing activities in such areas for the purpose of protecting 
fisheries against waste or extermination. If the nationals of two or more 
states are engaged im fishing in any area of the high seas, the states con. 
cerned shall prescribe the necessary measures by agreement. If,-subse-— 
quent to the adoption of such measures, nationals of other states engage 
in fishing in the area and those states do not accept the measures adopted, . 
the question shall, at the request of one of the interested parties, be re- 
ferred to the international body envisaged in Article 3. — 


Article 2 


In any area situated within one hufidred. miles from the territorial sea, 
the coastal state or states are entitled ‘to take part on an equal footing in 
any system of regulation, even though their nationals do not earry on 
fishing in the area. i 


Ca 


‘Article, 3} ere 


States shall be under a duty to aécept, as binding upon their nationals, 
any system of regulation of ‘fisheries in any area of the high seas which 
an international authority, to be created within the framework of the | 
United Nations, shall prescribe as being egsential for the purpose of Pý 
tecting the fishing resources of that area against waste or externa a 
Such international authority shall act at the request of any inte b A ie 
state. re 










12 See Official Records of the General Assembly, Sixth Session, Sig y oe l 
document A/1858, page 19. Cae MO 
* Not printed here. 
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95, (In adopting these articles the Commissie ered in substance 
to the provisional draft of the articles formulated®t its third session in 
1951. In their main aspect both drafts go beyond the existing law and 
must be regarded to a large extent as falling within the category of progres- 
sive development of international law. e existing position of interna- 
tional law is, in general, that regulations saed by a state for the conserva- 


-ame ee 


tion of fisheries in any area of the high seas outside its territorial wi waters 

are are binding only upon the nationals _ of that state. Secondly, if two or 

“more states” agree upon regulations affecting a particular ar area, the regula- 

tions are binding only upon the nationals of the states concerned. Thirdly, 

in ‘treaties concluded by states for the joint regulation of fisheries for t the 

“purpose of their - protection. ‘against waste and. “extermination, the authority | 
created for the purpose has been, as a rule, efitrusted merely with the power 

to make recommendations, as distinguished from the power to issue regu- 

lations binding upon the contracting parties and their nationals. 

96. (It is generally recognized that the existing law on the subject, in- 
cluding the existing international agreements, provides no adequate pro- 
tection of marine - fauna against extermination. l The resulting position 
constitutes, in the first instance, a danger to the food supply of the world. 

_Also, in so far as it renders the coastal state or the states directly inter- 
‘ested helpless against wasteful and predatory exploitation of fisheries by 
foreign nationals,fit is productive of friction and constitutes an inducement 
to states to take unilateral action, y “which at present is probably i illegal, 

of self-protection.) Such inducement is “particularly strong in the case of 
the coastal state. Once such measures of self-protection, in disregard of 
the law as it stands at present, have been resorted to, there is a tendency 
to aggravate the position by measures aiming at or resulting in the total 
exclusion of foreign nationals. 

N 97. (The articles as now adopted by the Commission are intended to 

K provide the basis for a solution of the difficulties inherent in the existing 

i A situation) Article 3 imposes upon states the ‘‘duty to accept, as binding 

ee „upon their nationals, any system of regulation of fisheries in any area of 
| i he high seas which an international authority, to be created within the 
> me work of the United Nations, shall prescribe as being essential for the 
| ace of protecting the fishing resources of that area against waste or 

Mnation.’’ Moreover, it is provided there that ‘‘such international 

3 shall act at the request of any interested state,” i.e. whether a 

Mov other state. Certain members of the Commission were op- 

Kdoption of the text of Article 3, on the ground that there 
kòd for the creation of an international authority, since 

ti egulated, aş in the past, by means of agreements be- 
contended that the proposal to give an international 

Sam regulations binding on the nationals of states was 


Merinciples of international law. 
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98. The system proposed by the Commission protects, in the first in- 
stance, the interest of the coastal state which is often most directly con- 
cerned in the preservation of the marine resources in the areas of the sea 
contiguous to its coast. Obviously, if only the nationals of that state 
are engaged in fishing in these areas, it can fully achieve the desired object 
by legislating in respect of its nationals and enforcing the legislation thus 
enacted. If nationals of other states are engaged in fishing in a given 
area—whether coastal or otherwise—it is clear that the concurrence of 
those states is essential for the effective adoption and enforcement of the 
regulations in question. Article 1 provides therefore that in such cases 
‘‘the states concerned shall prescribe the necessary measures by agree- 
ment.’’ Article 3 is intended to provide -effectively for the contingency 
of the interested states being unable to reach agreement. In such cases, 
the regulations are to be issued, with binding effect, by the international 
authority envisaged in that article. Similarly, if subsequent to the adop- 
tion of measures of protection by the agreement of the interested states, 
nationals of other states engage in fishing in the area in question and if 
their states are unwilling to accept or respect the regulations thus issued, 
the international authority provided for in Article 3 is empowered to de- 
elare the regulations to be binding upon the states in question and upon 
their nationals. 

99. (As stated, the system thus formulated by the Commission does not 
differ sibstantially from that provisionally adopted by the Commission at 
its third session. X Thus, if was laid down, in Article 2, that a permanent 
international body competent to conduct investigations of the world’s fish- 
eries and the methods employed in exploititg them ‘‘should also be em- 
powered to make regulations for conservatory measures to be applied by 
the states whose nationals are engaged in fishing in any particular area 
where the states concerned are unable to agree among themselves.’’ It is 
significant of the present state of opinion and of the widely felt need for 
the removal of what is considered by many to be a condition approaching 
anarchy that, in the replies sent by governments, no opposition was voiced 
against the proposal then advanced by the Commission, 

100.( {The Commission, in adopting the articles, was infuenced' by the 
view that the prohibition of abuse of rights is supported by judicial and 
other authority and is germane to the situation covered by the articles) JA 
state which arbitrarily and without good reason, in rigid reliance upon the 
principle of the freedom of the seas, declines to play its pert in measures 
reasonably necessary for the preservation of valuable, or often essential, 
resources from waste and exploitation, abuses a right conferred upon it 
by international law.) The prohibition of abuse of rights, in so far as it 
constitutes a general principle of law recognized by civilized states, pro- 
vides to a considerable extent a satisfactory legal basis for the general 
rule as formulated in Article 3. To that extent it may be held that that 
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article is not altogether in the nature of a drastic departure from the prin- 
e_ples of international law. In fact, the Commission deems it desirable 
taat, pending the general acceptance of the system proposed in Article 3, 
enlightened states should consider themselves bound, even if by way of a 
mere imperfect legal obligation, to act on the view that it may be contrary 
tc the very principle of the freedom of the seas to encourage or permit 
a2tion which amounts to an abuse of a right and which is apt to destroy 
tke natural ee whose preservation and common use have been one 
o? the main objects of the doctrine of the freedom of the sea. This is so 
a-though the Commission is of the opinion that the articles adopted fall 
generally within the category of development of international law. 

101. ( Reference may be made in this connexion to Article 2, which lays 
dewn that, in any area situated within one hundred miles from the terri- 
tcrial sea, the coastal state or statēs are ‘entitled to take part on an equal 
fcoting in any system of regulation, even though their nationals do not 
cerry on fishing in the area. “This provision is coiisidered to safeguard 
sufficiently the position of the coastal state\ Such protection of its inter- 
ests is equitable and necessary even if, for the time being, its nationals do 
nct engage in fishing in the are 7) On the other hand, the right to par- 
ticipate, on a footing of equality, în any system of regulation agreed upon 
by other states does not imply a right to prevent or hinder its operation.) 
The same applies to any system of regulation which may be decided upon 
by the international authority in conformity with Article 3.) In view of 
tha wide powers conferred upon the latter, the Commission tonsidered it 
urnecessary to entertain in detail the proposal, put forward at its third 
Session and advanced once more at its present session, to entrust the 
coastal state itself with the right to issue regulations of a non-discrimina- 
tozy character binding upon foreign nationals in areas contiguous to its 
coast. 

102. With respect to the action which may appropriately be taken by 
_ th2 General Assembly in the matter of the part of the present report in- 
cozporating the final draft of articles on fisheries, the Commission recom- 
mends: (a) that the General Assembly should by resolution adopt that 
pact of the report and the draft articles; and (b) that it should enter into 
consultation with the United Nations Food and Agriculture Organization 
with a view to the preparation of a draft convention incorporating the 
pr neiples adopted by the Commission. 

108. The Commission believes that the general importance and the 
recognized urgency of the subject-matter of the articles in question warrant 
their endorsement by a formal act of approval on the part of the General 
Assembly. Considerable time must elapse before a convention on the 
limes here proposed can be adopted and widely ratified. In the meantime, 
it seems advisable that the General Assembly should lend its authority to 
the principles underlying the articles. In particular, endorsement should 
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be given to the view that, where a number of interested states have agreed 
on a system of protection of fisheries, any regulations thus agreed upon 
should not, without good reason, be rendered nugatory by the action or 
inaction of a single state. The problem underlying the articles is one of 
general interest and the Commission believes that an authoritative state- 
ment of the legal position on the subject, both de lege lata and de lege 
ferenda, by the General Assembly is indicated as a basis of any future 
regulations which may be adopted. 

104. (While the articles adopted by the Commission contain the general 
principles for the protection of fisheries, it is clear that only a detailed | 
convention or conventions can translate these principles into a system 
of working rules. }It is probable that that object may be achieved on a 
regional basis rather than by way of a general convention. } Conventions 
concluded in the past for the protection of fisheries have been, as a rule, 
on a regional basis. The International Convention for the North West 
Atlantic Fisheries of 8 February 1949,* which establishes an International 
Commission for the North Atlantic Fisheries assisted by panels for sub- 
areas and national advisory committees, and the proposed International 
Convention for.the High Seas Fisheries of the North Pacific Ocean,** ap- 
proved in draft by the Tripartite Fisheries Conference at Tokyo on 14 
December 1951, provide recent instructive examples of such regulations. 
Account would also have to be taken of the existence and experience of 
regional bodies such as the Indo-Pacific Fisheries Council, the General 
Fisheries Council for the Mediterranean and the Latin-American Fisheries 
Council. The matter is of a technical character; as such it is outside the ` 
competence of the Commission. /A specialized body, such as the United 
Nations Food and Agriculture Organization would seem to be most suit- 
able for the purpose. Accordingly, (the Commission recommends that, 
concurrently with its approval of the articles on fisheries, the General As- 
sembly should enter into consultation with FAO with a view to investi- 
gating the matter and preparing drafts of a convention or conventions on 
the subject in conformity with the general principles embodied in the 
artieles, | a% Ne S - 

IV. CONTIGUOUS ZONE 


105. As part of the work on the régime of the high seas the Commission 
adopted, at its 210th meeting, the following single article on contiguous 
zone: 


On the high seas adjacent to its territorial sea, the coastal state may 
exercise the control necessary to prevent and punish the infringement, 
within its territory or territorial sea, of its customs, immigration, fiscal or 
sanitary regulations. Such control may not be exercised at a distance 


ye 


* Printed in this JOURNAL, Supp., Vol. 45 (1951), p. 40. 
** Text as ratified and in force printed below, p. 71. 
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beyond twelve miles from the base line from which the width of the terri- 
torial sea îs measured. 


106: The article thus adopted is identical, but for the words reproduced 
in italics, with that formulated by the Commission at its third session.” 
Apart from some qualifications and reservations, the principle underlying 
that article has encountered no opposition on the part of the governments 
which have since made observations on the subject (see Annex II to the 
present report).* The Commission believes that principle to be in ac- 
cordance with a widely adopted practice. International law does hot 
forbid states to Xércise a measure of protective, preventive, or punitive 
jurisdiction for certain purposes over a belt of water contiguous to its 
‘territorial sea. States have shown no dispésition to challenge the exercise 
“by other states of a limited jurisdiction of that nature. Certain members 
of the Commission were, however, opposed to the inclusion of this article, 
on the ground that it had no direct connexion with the régime of the 
high seas and, moreover, that several governments in their observations 
had also put forward the view that the article in question should be ex- 
amined in connexion with the discussion of territorial waters. 

107. There has been no general agreement as to the extent of the 
contiguous zone for the purposes as defined above. The Preparatory Com- 
mittee of the Hague Codification Conference of 1930 proposed. that the 
breadth of the contiguous zone should be fixed at twelvé nautical miles 
-measured ‘from thé coast.) While it is possible that’in~some cases that 
limit may be insufficient, having regard to technical developments in the 
speed of vessels and otherwise, the Commission believes that, on the whole, 
that limit approximates most closely to general practice as acquiesced in 
by states. 

108. It must be noted that, in the article as now formulated, the con- 
tiguous zone of twelve miles is described as measured from the base line 
from which the width of the territorial sea is measured. In the article 
as proposed in 1951, the Commission referred to twelve miles as measured 
‘from the coast.’ This change of formulation is not intended as an ex- 
pression of view as to the nature of the base line forming the inner limit 
of tte territorial sea. However, as in the case of the territorial sea, it is 
convenient to refer to the base line as being the more precise indication. 

109. In adopting the limit of twelve miles for the exercise of the pro- 
tective rights of states within the contiguous zone, the Commission does 
not intend to prejudice, in any direction, the results Of its “examination of 
the question of the territorial sea and of its limits. 

119. Certain members of the Commission opposed. the. inclusion of the 
article on the contiguous zone, on the ground that it it prejudged the question 
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12 See Official Records of the General Assembly, Sixth "Session, Supplement No. 9, 
document A/1858, page 20. * Not printed here. 
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of the outer limit of_territorial.waters. They pointed out that by taking 
as the base line the inner limit of the territorial waters, the article tended 
to restrict the width of these waters—a point on which the Commission 
had not yet taken any decision. . 

111. It is understood that the term ‘‘customs regulations’’ as used in 
the articlé refers not - only to regulations concerning import _ and. export 
duties but also other regulations concerning the exportation. and.importa- 
tion of g goods. 4 In a addition, the Commission thought it necessary to amplify 
the Torah previously adopted by referring expressly to immigration 
—a term which is also intended to include emigration. 

112. The he rights of the coastal state within the contiguous zone do not 
include rights in connexion on with h security or fishing rights. With regard 
to the latter the Preparatory Committee of the `Codificätion” Conference 
of 1930 found that the replies of governments disclosed no sufficient meas- 
ure of agreement on the subject. The Commission considers that in that 
respect there has been no change in the position. The question may be- 
come less urgent and more amenable to a solution if the proposals of the 
Commission relating to fisheries and contained in paragraphs 94 et seq., 
of the present report are adopted by states. 

113. The exercise of the rights of the coastal state, as here Tomita, 
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within th the ce ie contiguous zone does not affect. the legal. status of the ‘Sea ae 
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coastal state may exercise control. However, this question is outside the 
subject of the régime of the high seas. 

114. As the Commission has not yet adopted draft articles on the terri- 
torial sea, it recommends the General Assembly to take no action with 
regard to thé article on the contiguous zone, since the present report is 
already published (Article 23, paragraph a of the Commission’s 
Statute). ‘ 


CHAPTER IV 
NATIONALITY INCLUDING STATELESSNESS ‘ 


I, INTRODUCTORY 


115. At its first session in 1949, the International Law Commission 
selected ‘‘nationality including statelessness’’ as a topie for codification 
without, however, including it in the list of topics to which it gave 
priority. 

116. During its third session in 1951, the Commission was notified of 
resolution 319 B IIi(XI) adopted by the Economic and Social Council on 
11 August 1950, in which the Council requested the Commission to ‘‘. . . 

13 See the report of the Commission covering the work of its first session, Official 


Records of the General Assembly, Fourth Session, Supplement No. 10, doeument A/ 925 
[reprinted in this JOURNAL, Vol. 44 (1950), p. 1], paragraphs 16 and 20. 
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prepare at the earliest possible date the necessary draft international 


~ convention or conventions for the elimination of statelessness.’? In re- 


sponse to this request, the Commission, at the same session, decided to 
initiate work on the topic of nationality including statelessness, and ap- 
pointed Mr. Manley O. Hudson special rapporteur on the subject.** 

117. Mr. Hudson, at the fourth session of the Commission in 1952, 
submitted a ‘‘Report on Nationality including Statelessness’’ (A/CN.4/50). | 
The report comprised a working paper on the subject o? statelessness. In 
the course of its discussion of the report, the Commission decided to request 
the special rapporteur to prepare, for consideration at the fifth session, a 
draf- convention on the elimination of future statelessness and one or more 
draf; conventions on the reduction of future statelessness. The Commis- 
sion also gave general directions to guide the work of the special rap- 
porteur.*® 

118. At the end of the fourth session, the Commission appointed Mr. 
Robert Cérdova special rapporteur on the topic of nationality including 
statelessness to replace Mr. Hudson who, for reasons of health, felt unable 
to continue as special rapporteur. The Commission also appointed Mr. 
Ivan Kerno as an expert to assist the special rapporteur; in his report, 
menzioned below, the special rapporteur expressed warm appreciation of 
the assistance given him by Mr. Kerno. 

119. In accordance with the decision taken by the Commission at its 
.fourth session the special rapporteur presented a report (A/CN.4/64) 
containing articles, accompanied by detailed comment, of two draft 
conventions: one on the elimination of future statelessness and another on 
the reduction of future statelessness. The Commission had also before it 
the report, referred to above in paragraph 117, of Mr. Manley O. Hudson 
presented in 1952, a memorandum prepared by Mr. Kerno on national legis- 
lation concerning grounds for deprivation of nationality (A/CN.4/66) and 
two reports of the Secretary-General, namely, ‘‘A Study of Statelessness”’ 
(H/1112 and Add. 1) and ‘‘The Problem of Statelessness’’ (A/CN.4/56 
and Add. 1). 

120. The Commission decided to discuss and to consider the adoption 
of both drafts submitted by the special rapporteur. It discussed them at 
the 211th to 225th and 23lst to 234th meetings. On 7 August 1953 at 
its 234th meeting, the Commission adopted provisional drafts of both con- 
ventions and decided to request the Secretary-General to issue them as a 
Commission document in accordanee with Article 16 (g) and Article 21, 


14 See the report of the Commission covering the work of its third session, Official 
Records of the General Assembly, Sixth Session, Supplement No. 9, document A/1858, 
paragraph 85. 

15 See the report of the Commission covering the work of its fourth session, Official 
Records of the General Assembly, Seventh Session, Supplement No. 9, document A/2163, 
paragraphs 29 and 31. 
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paragraph 1, of the Statute of the Commission.1** The Commission also 
decided, in accordance with Article 16 (h) and Article 21, paragraph 2 of 
the Statute, to invite governments to submit their comments on the draft 
conventions as formulated by it. The relevant articles of the two draft 
conventions provisionally adopted by the Commission are reproduced 
below together with the comment accompanying the preamble and the 
various articles. For the sake of convenience and comparison the two 
draft conventions are also reproduced, in parallel columns, at the end of 
the present chapter in paragraph 162. 

121. The Commission deems it desirable, in order to clarify the situa- 
tion, to indicate at this juncture in general terms the relation between the 
two drafts. The Commission adopted provisionally both draft conven- 
tions for consideration by governments. "While some members of the Com- 
mission were of the opinion that only eventual acceptance of the Draft 
Convention on the Elimination of Future Statelessness can fully solve the 
problem of statelessness in the future, others were of the view that the 
Draft Convention on the Reduction of Future Statelessness constitutes at 
present the practicable solution of the problem. However, the Commission 
is convinced of the imperative necessity of eliminating or at least drasti- 
cally reducing future statelessness by international agreement, and it is ` 
of the opinion that one of the two draft conventions ought eventually 
to become part of international law. Accordingly, in submitting the two 
draft conventions to governments for their comment, the Commission does 
not consider it necessary to recommend to them to adopt as the basis of 
their comment exclusively the one or the other of the two conventions. In 
view of the urgency of the problem and having regard to its desire to study 
all the aspects of the question, the Commission recommends that govern- 
ments should give consideration to and comment on both draft conventions. 
In due course, and after receiving the comments of governments, the Com- 
mission will consider whether and in what form it should submit to the 
General Assembly one or more final draft conventions and what course of 
action it should recommend. 

122. The Commission decided, in view of the considerations adduced 
below in paragraph 127, to ask the Secretary-General to transmit to the 
Economie and Social Council the draft conventions as embodied in the 


16 Mr. Kozhevnikov voted against the draft conventions on the elimination and re- 
duction of future statelessness as well as against the chapter of the report accompanying 
these conventions for the reasons of principle stated repeatedly during the discussion 
on the conventions. Mr. Zourek declared that he had voted against the two draft 
conventions and the commentaries on them for reasons which he had had oceasion to 
explain during the discussion and, in particular, at the Commission’s 228th meeting. 
Mr. Yepes voted against Article 1 of the draft convention on the elimination of future 
statelessness for reasons stated in the summary records. 
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preseut report, as well as the supporting documentaticn referred to in 
paragraph 119. 

123. In adopting the titles ‘‘Draft Convention on the Elimination of 
`- Future Statelessness’’ and ‘‘Draft Convention on the Reduction of Future 
- Statelessness,’’ the Commission desired to draw attention to the fact that 
the draft conventions are not intended to have retroactive effect and that 
they ¿re not concerned with the problem of the elimination or reduction 
of existing statelessness. During the session, the special rapporteur pre- 
pared an interim report and drafts of conventions bearing on this latter 
subject (A/CN.4/75). The Commission asked the special rapporteur to 
devote further study to the matter and to prepare a report for the next 
sessior.. 

124. It is considered desirable, on grounds elaborated below and for 
the saxe of convenience in presenting the comment, to draw attention to 
the faet that but for the last sentence of the preamble and Articles 1 and 7 
the two draft conventions are identical. For this reason it is convenient 
‘to comment together on the respective articles and preambles of both con- 
ventiors. 


IJ. THE BASIS OF THE CONVENTIONS: THE PREAMBLES 


125. The preambles of the two draft conventions read as follows: 


DRAFT CONVENTION ON THE ELIMINATION OF FUTURE STATELESSNESS 
Preamble 


Whereas the Universal Declaration of Human Rights proclaims that 
everyone has the right to a nationality, 

Whereas the Eeonomic and Social Council has recognized that the prob- 
lem of stateless persons demands the taking of joint and separate action 
by Member nations in co-operation with the United Nations to ensure that 
everyone shall have an effective right to a nationality, 

Whe-eas statelessness often results in suffering and hardship shocking 
to conszience and offensive to the dignity of man, 

Whe-eas statelessness is frequently productive of friction between states, 

Whe-eas statelessness is inconsistent with the existing principle which 
postulates nationality as a condition of the enjoyment by the individual of 
certain rights recognized by international law, 

‘Whereas the practice of many states has increasingly tended to the 
progressive elimination of statelessness, 

Whereas it is imperative, by international agreement, to eliminate the 
evils of statelessness, 

The Jontracting Parties 

Here5y agree as follows: 
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DRAFT CONVENTION ON THE REDUCTION OF FUTURE STATELESSNESS 
Preamble 


Identical with the preamble of the Draft Convention on the Elimination 
of Future Statelessness, except for the last considerandum which is as 
follows: ` 

“Whereas it is desirable to reduce statelessness, by international agree- 
ment, so far as its total elimination is not possible.’’ 


126. The preamble, in invoking the fact that the Universal Declaration 
of Human Rights proclaims that ‘‘everyone has the right to a nationality,” 
is not intended as suggesting that legal obligations devolve upon Members 
of the United Nations from that source. However, as pointed out below, 
in formulating the present drafts, the Commission is fulfilling to a large 
extent the function of developing international law. It is proper that a 
convention of this nature should be inspired by a Declaration which was 
conceived as an expression of compelling moral principle and as a realizable 
standard of action for states in the sphere of human rights and funda- 
mental freedoms. The Commission is of the opinion that in the matter 
of the right of nationality the principles of the Declaration lend themselves, 
perhaps with less difficulty than in other spheres, to transformation into 
legal rules capable of general application. 

127. It is particularly for that reason that it has been thought fit to 
cite, in the second sentence of the preamble, that part of the resolution | 
adopted on 2 March 1948 (resolution 116 D (VI)) by the Economie and 
Social Council which lays down that the problem of statelessness demands 
‘‘the taking of joint and separate action by Member nations in co-operation 
with the United Nations to ensure that everyone shall have an effective 
right to a nationality.’’ In referring to the necessity of ensuring the 
effective right to a nationality, as distinguished from a moral right thereto, 
the Eeonomic and Social Council envisaged the elimination of legal causes 
of statelessness through the adoption of binding legal obligations. It was 
for that reason that the Council, in its subsequent resolution of 8 August 
1949 (resolution 248 B (IX)) decided to appoint an ad hee committee 
composed of representatives of governments and charged, inter alia, with 
considering ‘‘means of eliminating the problem of statelessness, including 
the desirability of requesting the International Law Commission to pre- 
pare a study and make recommendations on this subject.’’ In a further 
resolution, part of which has been referred to above in paragraph 116, of 
11 August 1950 (resolution 319 B III (XI)) the Council, considering ‘‘that 
it is necessary both to reduce the number of stateless persons and to elimi- 
nate the causes of statelessness,’’ urged that ‘‘the International Law Com- 
mission prepare at the earliest possible date the necessary draft inter- 
national convention or conventions for the elimination of statelessness.’’ 
While the elimination or reduction of statelessness is dictated by wider 
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considerations of an imperative nature, it is proper, in the view of the 
Commission, that the conventions should recall the considered view of one 
of the principal organs of the United Nations which bears a special responsi- 
bility for questions such as those covered by the two draft conventions now 
formulated by the Commission. 

128. The Commission does not consider it necessary to elaborate the 
reasons underlying the statement of the preamble that ‘‘statelessness often 
results in suffering and hardship shocking to the conscience and offensive 
to the dignity of man.’’ That fact is generally, if not universally, ac- 
knowledged. The Commission realizes that any exaggeration of the evils 
of statelessness ought to be avoided. In many countries, stateless persons 
enjoy a high degree of security and protection of fundamental human 
freedom. However, human dignity and basic human rights cannot be 
treated as a matter of degree and numbers. Even if the evils of state- 
lessness were to affect only a limited number of persons, it would be the 
task of the international community to circumvent such evils in so far as 
that is possible through the acceptance of binding international obligations 
on the part of states to possess or enact laws which eliminate or considerably 
reduce statelessness in the future. 

129. Similar considerations apply to the acknowledged fact that state- 
lessness is ‘‘frequently productive of friction between states.’’ It is 
sufficient to refer in this connexion to the situation created by statelessness 
resulting from denationalization of nationals resident abroad and the 
ensuing inability of the states where such persons reside to deport them 
to their country of origin. 

130. International law as at present constituted is based on the prin- 
ciple that nationality is the lmk between the individual and international 
law. That situation may undergo a change in proportion as international 
law recognizes, as a matter of a legal obligation binding upon governments, 
rights of the individual independent of the law of the state. So long as 
that change has not been accomplished, statelessness renders impossible 
in many cases the operation of a substantial portion of international law. 
To that extent statelessness, although not prohibited by international law, 
is inconsistent with one of the basic principles of its existing structure. 
To that extent also the efforts to eliminate statelessness, while changing 
and developing international law in one direction, constitute also, in an- 
other direction, a consolidation of one of its existing basic principles in the 
sense that they aim at removing what is a clear contradiction resulting 
from the admissibility of statelessness. The preamble gives expression to 
that aspect of the problem. 

181. This is also the position with regard to the reference in the pre- 
amble to the ‘‘practice of many states’’ which ‘‘has increasingly tended to 
the progressive elimination of statelessness.’’ A study of recent legisla- 
tion of many states, as well as the observations of various governments 
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reproduced by the Secretary-General in his report ‘‘The Problem of State- 
lessness’’? (A/CN.4/56 and Add.1), show an articulate tendency to frame 
and to amend national legislation in such a manner as to either practically 
eliminate statelessness or reduce it to a substantial degree. To that ex- 
tent the conventions drafted by the Commission may be regarded as an 
attempt to give expression to a deliberate tendency in the practice of states 
desirous to eliminate or reduce statelessness. 

132. The preambles to the two draft conventions state either (as in the 
first convention) that it is imperative, by international agreement, to elimi- 
nate the evils of statelessness, or (as in the second convention) that it is 
desirable to reduce statelessness by international agreement, so far as its 
total elimination is not possible. As stated above in paragraph 121, the 
possibility must be envisaged that while some states may wish to go to 
the full length of altering drastically their legislation in order to eliminate 
statelessness, others may not find it practicable or desirable to go so far. 
This is the reason for the difference in the phrasing of the two preambles. 
Both conventions recognize that the progress which they consider to be 
imperative or desirable must be achieved through international agreement. 
Such agreement would limit the freedom of action in a sphere which has 
been hitherto within the exclusive domestic jurisdiction of states. How- 
ever, an agreement of this kind, freely concluded by states in the full ex- 
ercise of their sovereign rights, would not be incompatible with their 
sovereignty. On the other hand, the preamble stresses the point that, 
although in theory an amelioration of the existing position can be brought 
. about by concurrent national legislation, it is only through international 
agreement that such concurrent national legislation can be both secured 
and maintained. 


Ill, ELIMINATION AND REDUCTION OF STATELESSNESS AS THE RESULT OF BIRTH 
(i) Birth in the territory of the Contracting Parties 


188. Articles 1 to 4 of both draft conventions are concerned with the 
elimination or reduction of statelessness in connexion with birth. "While 
Articles 2 to 4 are common to both conventions, Article 1 exhibits a differ- 
ence which, although probably of limited importance in practice, is other- 
wise of deep significance for the states concerned. Article 1 of the Draft 
Convention on the Elimination of Future Statelessness is as follows: 


Article 1 


1. A child who would otherwise be stateless shall acquire at birth the 
nationality of the Party in whose territory it is born. 


Article 1 of the Draft Convention on the Reduction of Future State- 
lessness is as follows: 
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Article 1 


1. A child who would otherwise be stateless shall acquire at birth the 
nationality of the Party in whose territory it is born. 

2. The national law of the Party may make preservation of such nationality 
dependent on the person being normally resident in its territory until the 
age of eighteen, and provide that to retain nationality he must comply 
with such other conditions as are required from all persons born in the 
Party’s territory. 

3. If, in consequence of the operation of such conditions as are envisaged 
in paragraph 2, a person on attaining the age of eighteen does not retain 
the nationality of the state of birth, he shall acquire the nationality of 
one of his parents. The nationality of the father shall prevail over that 
of the mother. 


134. The effect of Article 1 of the Draft Convention on the Elimination 
of Future Statelessness is, so far as the contracting parties are concerned, — 
to eliminate statelessness ensuing from birth. While no change in the 
legislation of countries whose law is based on the principle of jus soli is 
required to give effect to that article, it is clear that a change in this re- 
spect would be required in countries based on the principle of jus sanguinis. 

135. It must be envisaged that states whose law on the subject is based 
on the latter principle and which attach importance to a link more sub- 
stantial than what may be viewed as the accidental fact of birth within 
their territory, may find it difficult to accept in its entirety the simple rule 
adopted in the Draft Convention on the Elimination of Future Stateless- 
ness. For that reason, Article 1 of the Draft Convention on the Reduction 
of Future Statelessness provides that retention of the nationality of the 
state of birth shall be conditional on the person in question having his or 
her normal residence in the territory of the state of birth until the age 
of eighteen. That article, it will be noted, does not leave such persons 
stateless until the age of eighteen, when they would qualify for the na- 
tionality of the state concerned provided they are normally resident within 
its territory. On the contrary, such persons acquire immediately on birth 
the nationality of that state. They may lose it, and in some cases become 
stateless, if they abandon their normal residence in that state before they 
reach the age of eighteen. However, loss of nationality in such eases would 
only in exceptional cases result in statelessness, namely, in cases in which 
such persons have not acquired another nationality either by virtue of 
descent or in consequence of naturalization in the country in which they 
“are normally resident. It will thus be seen that, so far as the elimination 
of statelessness on account of birth is concerned, the practical effect of 
both conventions is not dissimilar. At the same time, Article 1 of the 
Draft Convention on the Reduction of Future Statelessness fully safe- 
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guards the position of those countries which are not disposed to grant 
irrevocably their nationality by reference to the mere fact of birth. 

136. Moreover, it is of importance to bear in mind that, in Article 1 
of both conventions, states whose law is based on the principle of descent 
in no way commit themselves to a complete abandonment of that basic 
principle. They retain it as a normal principle of their law not only 
with regard to their nationals, wherever born, but also with regard to non- 
nationals born in their territory. Such non-nationals acquire the national- 
ity of the state of birth only if otherwise they become stateless, namely, 
if they do not acquire a nationality by virtue of descent. As most coun- 
tries, including those whose law is also based on the territorial principle, 
recognize acquisition of nationality by descent, the operation of Article 
1 of both conventions would, for most practical purposes, be limited to per- 
sons born of stateless persons. The Commission deems it of importance 
to emphasize that aspect of the articles, Inasmuch as it brings to light what 
the Commission believes to be a fact, namely, that in this as in many other 
eases the abolition or reduction of statelessmess can be achieved without any 
substantial sacrifice of the basic principles of the law of nationality of any 
country. 

137. Reference may be made here to the clause of the second paragraph 
of Article 1 of the Draft Convention on the Reduction of Future Stateless- 
ness, which lays down that the national law may provide, in addition to 
the requirement of normal residence, that to retain nationality a person 
must comply with such other conditions as are required from all other 
persons born in the territory of the state in question. The object and 
effect of that clause are strictly limited. Its purpose is to prevent a situa- 
tion in which a person acquiring nationality by virtue of paragraph 1 of 
Article 1 might be given a privileged position in relation to other nationals. 
Thus, a person covered by paragraph 2 of Article 1 who, before attaining 
the age of eighteen, enters the military service of a foreign state, may lose 
his nationality by virtue of the operation of Article 7 of the Draft Conven- 
tion on the Reduction of Future Statelessness even if at the age of eighteen 
he is normally resident in the territory of the state of birth. 

188. Moreover, in those exceptional cases in which there has been a 
failure to retain nationality on account of the operation of paragraph 2 
of Article 1, paragraph 3 of the same article provides that the person in 
question shall acquire the nationality of one of the parents—the nationality 
of the father prevailing over that of the mother. Thus the scope of the 
operation of paragraph 2 of Article 1 of the Draft Convention on the Re- 
duction of Future Statelessness in so far as it may result in statelessness 
is kept within rigidly narrow limits. It may be said, therefore, that while 
Article 1 of that convention safeguards the basic considerations of the law 
of countries not adhering to the territorial principle as a criterion of 
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nationality, it approximates in its effects to the corresponding article of 
the Draft Convention on the Elimination of Future Statelessness. 


(ii) Foundlings 


289. Article 2 of both conventions provides as follows: 


Article 2 


For the purpose of Article 1, a foundling, so long as its place of birth 
is unknown, shall be presumed to have been born in the territory of the 
Paty in which it is found. 


It -vill be noted that the presumption set up in this article is a rebuttable 
one; it obtains only for so long as the place of birth of the foundling is 
unknown. It was observed in the course of the discussion on the subject 
that the subsequent discovery of the place of birth may im some cases 
entail statelessness, for instance, when the state within the territory of 
which the person in question is subsequently found actually to have been 
bora does not recognize the principle of jus sol and, at the same time, 
tha; person does not acquire any nationality by descent. However, that 
contingency will not arise if the state in question is a party to the con- 
vention. The residuum of cases leaving room for statelessness is accord- 
ing-y so small as to render otiose any further provision on the subject 
even in the Draft Convention on the Elimination of Future Statelessness. 
It & clearly not essential in the Draft Convention, on the Reduction of 
Future Statelessness. 


(ii) Birth on ships and aireraft 


1-0. Article 3 of both conventions provides as follows: 


Artiele 3 


For the purpose of Article 1, birth on a vessel shall be deemed to have 
taken place within the territory of the state whose flag the vessel flies. Birth 
on an aircraft shall be considered to have taken place within the territory 
of tae state where the aircraft is registered. 


After considerable discussion, the Commission decided that the preferable 
soluzion in this case was to adopt the simple test of the flag of the vessel 
and of the registration of the aircraft. It came to the conclusion that 
the relative infrequency of birth on vessels or aircraft did not warrant an 
attempt to distinguish between private and public vessels and aircraft; or, 
in cese of ships, between birth in territorial waters anc on the high seas; 
or, in case of aircraft, between birth over territory, territorial waters and 
high seas. Any attempt at such distinction would necessitate, in the case 
of vessels, a preference for one of the various systems followed by states 
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in this matter. Thus, while some states consider birth on board a vessel 
to provide the decisive test regardless of whether the vessel is, at the time 
of birth, on the high seas or in territorial waters of a foreign state, others 
follow a different rule. In the case of aircraft, an attempt to determine 
whether birth took place over territorial waters or on the high seas might 
lead to serious difficulties. This is an additional reason why the Commis- 
sion considers that a simple test of flag or registration meets the case. 


(iv) Birih outside the territory of the contracting parties 


141, As a general rule, both conventions can provide against stateless- 
ness on account of birth only in respect of persons born in the territory of 
a contracting party. However, it may be possible for states to agree to 
consider as their nationals persons born abroad who would be otherwise 
stateless but who are born of parents one of whom is a national of a con- 
tracting party. This provision would cover, in particular, cases of persons 
otherwise stateless born abroad of parents who are nationals of a contract- 
ing party which does not recognize the principle of descent. Accordingly, 
Article 4 of both conventions provides as follows: 


Article 4 


Whenever Article 1 does not apply on account of a child having been 
born in the territory of a state which is not a Party to this convention, it 
shall acquire the nationality of the Party of which one of its parents is a 
national. The nationality of the father shall prevail over that of the 
mother. 


This article may also provide a solution, so far as the contracting parties 
are concerned, for the very exceptional cases of persons, otherwise stateless, 
born in no man’s land or in territories the sovereignty of which is unde- 
termined or divided as in the case of condominia. 


IV. ELIMINATION AND REDUCTION OF STATELESSNESS ON ACCOUNT 
OF CHANGE OF STATUS 


142. Article 5 of both conventions provides as follows: 


Article 5 


1. If the law ofa Party entails loss of nationality as a consequence of any 
change in the personal status of a person such as marriage, termination of 
marriage, legitimation, recognition, or adoption, such loss shall be con- 
ditional upon acquisition of another nationality. 

2. The change or loss of the nationality of a spouse or of a parent shall 
not entail the loss of nationality by the other spouse or by the children un- 
less they have or acquire another nationality. 
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143. In general, the above article follows the corresponding provisions 
of the Hague Convention of 1930 on Certain Questions relating to the 
Conflict of Nationality Laws. However, the article as formulated aims 
at a complete exclusion of change of status as a potential cause of stateless- 
ness. Unlike the Hague Convention, it refers also to changes of status 
resulting from termination of marriage, legitimation and recognition. 
Moreover, the enumeration in that article of the instances of changes of 
status is not intended to be exhaustive. The article is intended to cover 
all changes of status. 

144. In the matter of changes of status in connexion with marriage, 
the Commission, which was in receipt of a communication on that subject 
from the Chairman of the Commission on the Status of Women, in no way 
intends to express approval or disapproval of the legislation of those coun- 
tries which make the nationality of the wife dependent upon that of the 
husband. Nevertheless, so long as such legislation exists and is a potential 
cause of statelessness, the question of loss of nationality on account of 
marriage or termination of marriage must find a place in the conventions 
- drafted by the Commission. The Commission has refrained from expres- 
sing any opinion on the question of the retention of their original national- 
ity by women who marry nationals of a foreign country. 


V. STATELESSNESS ARISING OUT OF VOLUNTARY ACT OR OMISSION 


145. Except with regard to marriage, Article 5 is concerned mainly with 
loss of nationality resulting from changes of status over which the persons 
in question have no control. Article 6 covers possibie causes of stateless- 
ness ensuing from what are essentially voluntary acts or omissions. Article 
6 of both conventions provides as follows: 


Article 6 


1. Renunciation shall not result in loss of nationality unless the person 
renouncing it has or acquires another nationality. 

2. Persons who seek naturalization in a foreign country or who obtain 
an expatriation permit for that purpose shall not lose their nationality 
unless they acquire the nationality of that foreign country. 

3. Persons shall not lose their nationality, so as to become stateless, on 
the ground of departure, stay abroad, failure to register or on any other 
similar ground. 


146. While paragraphs 1 and 2 of Article 6 relating to renunciation, — 
naturalization and expatriation permits follow, though im a manner more 
pronounced and admitting of no exceptions, some of the articles of the 
Hague Convention of 1930 referred to above, paragraph 3 finds no parallel 
in that convention. One or more of the causes of loss cf nationality covered 
in that paragraph occur in the legislation of most states. They refer to 
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nationals both natural born and naturalized. Thus, the acquisition or 
retention of nationality by virtue of the principle of descent on the part 
of persons resident abroad is often subject to the condition of registration 
with a consulate or some other authority. In the legislation of some coun- 
tries, prolonged stay abroad, either in itself or if not accompanied by 
registration, is a cause of loss of nationality. This applies in particular to 
naturalized persons, especially with regard to stay in the country of origin. 
Paragraph 3 does not altogether exclude loss of nationality in such cases. 
It does so, as in other articles of the draft conventions (with ss exception 
of Article 8), only if such loss results in statelessness. 

147. However, even if thus qualified, this particular provision entails 
an important departure from the legislation of many countries. Such 
departure is essential for the elimination of that particular cause of state- 
lessness. On the other hand, the operation of that provision does not pre- 
vent disadvantages or sanctions other than loss of nationality for persons 
who stay abroad for considerable periods, especially if accompanied by 
refusal to perform military service in the country of which they are na- 
tionals, or who fail to register. 


VI. STATELESSNESS RESULTING FROM IMPOSITION OF 
PENALTY OR FROM PERSECUTION , 


148. Article 7 of the Draft Convention on the Elimination of Future 
Statelessness provides as follows: 


Article 7 


The Parties shall not deprive their nationals of nationality by way of 
penalty if such deprivation renders them stateless. 


Article 7 of the Draft Convention on the Reduction of Future Stateless- 
ness provides as follows: 
Article 7 


1, The Parties shall not deprive their nationals of nationality by way 
of penalty, if such deprivation renders them stateless, except on the ground 
that they voluntarily enter or continue in the service of a foreign country 
in disregard of an express prohibition of their state. 

2. In the case to which paragraph 1 above refers, the deprivation shall 
be pronounced by a judicial authority acting in accordance with due 
process of law. 


149. Except for the provision in the latter convention relating to loss 
of nationality by way of penalty on the ground of voluntary entry or con- 
tinuance in the service of a foreign country, Article 7 of both conventions 
is identical. Its effect is comprehensive. With regard to the Draft Con- 
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vention on the Elimination of Future Statelessness, the Commission was 
not called upon to consider the intrinsic merits and the necessity of depri- 
vation of nationality by way of penalty. It is sufficient, in order to bring 
it within the orbit of the convention, if such deprivation results in stateless- 
ness. However, with regard to the Draft Convention on the Reduction 
of Future Statelessness, the Commission surveyed the various occasions for 
deprivation of nationality by way of penalty and came to the conclusion 
that only that referred to above—namely, that arising out of service with 
a foreign country—ought to be permitted by the convention. While vari- 
ous states: provide for various other causes of loss of nationality by way 
of penalty, none of these causes was found to have received sufficiently 
wide recognition to warrant retention in a general convention of the type 
now proposed by the Commission. Deprivation of nationality is, as a rule, 
ancillary to the principal penalty for an offence committed by a person. 

While it is not within the province of the Commission to express an opinion 
on deprivation of nationality by way of penalty in general, it considers 
that it ought not to operate or be imposed in such a manner as to result in 
statelessness. This, in fact, is the legislative policy of some countries. 

150. It must be noted that, apart from deprivation of nationality re- 
sulting in statelessness, the conventions do not prevent parties from de- 
priving persons, by way of penalty, of political and other rights usually 
associated with nationality. In some countries, the sum total of all or 
some political rights is occasionally described as rights of citizenship as 
distinguished from nationality. There is nothing, according to the draft 
conventions, to deprive the parties of the right to impose penalties of that 
description. 

151. . The Commission came to the conclusion, after considerable dis- 
cussion, that there is no occasion to distinguish, for the purpose of state- 
lessness caused by deprivation of nationality by way of penalty, between 
nationals who are natural born and those who are naturalized. As in other 
cases of loss of nationality, the Commission does not consider that it is 
within its province to express a view on the propriety of distinguishing 
between. the two classes of citizens either generally or in connexion with 
deprivation of nationality on account of disloyalty or otherwise. In so 
far as such deprivation results in statelessness, it is ruled out by both draft 
conventions except in the case, applicable to all nationals alike, provided 
for in the first paragraph of Article 7 of the Draft Convention on the Re- 
duction of Future Statelessness. The Commission did not find it necessary 
to decide whether the annulment of a naturalization on account of fraud 
in obtaining it amounts to a withdrawal of nationality (or naturalization) 
by way of penalty. There may be room for the view that in such cases 
the naturalization, having been obtained by fraud, is null and void ab 
initio. The correct solution of the difficulty, in the view of the Commission, 
is that such withdrawal or annulment of naturalization is, so far as it results 
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in statelessness, not compatible with the Draft Convention on the Elimina- 
tion of Future Statelessness. It may be compatible with the Draft 
Convention on the Reduction of Future Statelessness—although even in 
that case it would be in accordance with the spirit of the convention that 
such annulment should not take place after a considerable period has 
elapsed since the naturalization. This objection will not, of course, apply 
if the person in question has another nationality. 
152. Article 8 of both conventions provides as follows: 


Article 8 


The Parties shall not deprive any person or group of persons of their 
nationality on racial, ethnical, religious, or political grounds. 


Unlike in other articles of the two conventions, the obligation undertaken 
by the parties: does not depend on whether the persons deprived of their 
nationality become, as the result, stateless. The obligation is an absolute 
one. The Commission considered whether in a convention the sole object 
of which is the elimination of statelessness it is proper to introduce an 
obligation of this kind. It came to the conclusion that any other formula- 
tion of this article would be open to serious objection. It would lend 
itself to the interpretation that persecution through deprivation of national- 
ity on racial, ethnical, religious or political grounds is admissible provided 
it does not result in statelessness. Hiven if no such Interpretation could 
reasonably be put on the article in question, there was agreement that it 
would be undesirable to formulate anything in the nature of a conditional 
and qualified prohibition of oppression and persecution. Moreover, it is 
a fact that as a rule deprivation of nationality in such circumstances re- 
sults in statelessness. 


VII. STATELESSNESS AS THE RESULT OF CHANGES OF TERRITORY 


153. Article 9 of both conventions provides as follows: 


Article 9 


1. Treaties providing for transfer of territories shall include provisions 
for ensuring that, subject to the exercise of the right of option, inhabitants 
of these territories shall not become stateless. 

2. In the absence of such provisions, states to which territory is trans- 
ferred, or which otherwise acquire territory, or new states formed on terri- 
tory previously belonging to another state or states shall confer their 
nationality upon the inhabitants of such territory unless such persons 
retain their former nationality by option or otherwise or unless they have 
or acquire another nationality. 
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154. The first paragraph of this article lays upon the parties the obli- 
gazion to endeavour, in any treaties which they may conclude in the future 
wish respect to transfers of territory, to include provisions ensuring that 
the inhabitants of the territories concerned do not become stateless. In 
the nature of things, no more stringent obligation can be imposed upon 
them in cases in which the other contracting party is not a party to either 
comvention on statelessness. However, the obligation of paragraph 1 is 
fully operative in cases in which both parties to the treaty transferring 
territory are parties to one of the two conventions on statelessness. 

255. In making. the provision ensuring the avoidance of statelessness 
subject to safeguarding the right of option, the draft conventions go out- 
sids their primary purpose, namely, the elimination or reduction of state- 
lessness. However, the Commission is of the opinion that the right of 
option of nationality has acquired a degree of recognition so general that 
a failure to safeguard it in a convention of this type would signify a 
retrogressive step or, at least, that it would lend itself to misinterpretation. 


VII. INTERPRETATION AND IMPLEMENTATION OF THE CONVENTIONS 
156. Article 10 of both conventions provides as follows: 
Article 10 


1. The Parties undertake to establish, within the framework of the United 
Na:zions, an agency to act on behalf of stateless persons before governments 
or Defore the tribunal referred to in paragraph 2. 

2. The Parties undertake to establish, within the framework of the United 
Nazions, a tribunal which shall be competent to decide upon complaints 
presented by the agency referred to in paragraph 1 on behalf of individuals 
cla:ming to have been denied nationality in violation of the provisions of 
the convention. 

3. I£, within two years of the entry into force of the convention, the agency 
or zhe tribunal referred to in paragraphs 1 and 2 has not been set up by 
the Parties, any of the Parties shall have the right to request the General 
Assembly to set up such agency or tribunal. 

4. The Parties agree that any dispute between them concerning the inter- 
pretation or application of the convention shall -be submitted to the Inter- 
national Court of Justice or to the tribunal referred to in paragraph 2. 


157. This article, which is common to both conventions, contains, in 
the first instance, a provision for the settlement of disputes between the 
contracting parties concerning the interpretation or application of the 
corventions. That provision is common to most international conventions 
of » legislative character, in particular, those concluded under the auspices 
of -he United Nations. The fact that in this case the direct beneficiaries 
of zhe conventions are persons who, ex hypothesi, do not possess the na- 
tionality of the state interceding on their behalf is not, in the view of the 


OFFICIAL DOCUMENTS 61 


Commission, decisive. The rule as to nationality of claims is not an abso- 
lute rule of international law.**7 It is particularly inapplicable to cases 
of statelessness. Moreover, parties to these conventions may fairly be 
held to possess an independent and general interest of thelr own in the 
maintenance of the principles of the.conventions, As such they are en- 
titled to invoke the jurisdiction of the International Court of Justice or 
the arbitral tribunal in accordance with paragraph 2 of Article 10 of the 
two conventions. 

158. The Commission came to the conclusion, after considerable discus- 
sion, that that tribunal, to be established within the framework of the 
United Nations, should also be accessible to individuals acting through an 
agency, equally to be established within the framework of the United 
Nations. The Commission did not consider that it was necessary for it to 
express an opinion on questions such as whether individuals are subjects 
of international law or whether they ought to have direct access to inter- 
national tribunals or other international bodies. The Commission was 
concerned with the special case of persons who are threatened with state- 
lessness and who, by definition, have no state to protect them and to espouse 
their cause. , 

159. On the other hand, the Commission felt, that such persons could 
not easily find the means or possess the requisite information for instituting 
proceedings before an international tribunal. It is for that reason that 
it was considered necessary to make provision for an international agency 
to act on behalf of those persons. That agency would also subject com- 
plaints to preliminary examination with the view to ensuring that com- 
plaints which are obviously unfounded should not impede the expeditious 
functioning of the tribunal. Finally, it would be the task of the agency 
to act on behalf of the persons concerned before governments, prior to 
initiation of proceedings before the tribunal, with a view to disposing of 
the complaints by appropriate procedures of inquiry and of representations 
made to governments. 

160. It was not considered necessary at this juncture to provide for the 
details of the organization either of the agency referred to in paragraph 1 
or of the tribunal referred to in paragraph 2. That task must be left, in 
the first instance, to the contracting parties. It is only when they have 
failed to take the steps necessary for the purpose or when they have 
failed to come to an agreement on the subject that the setting up of the 
agency or the tribunal or both will become a responsibility of the General 
Assembly of the United Nations acting at the request of any of the parties. 

161. After the draft conventions have been approved by the General 
Assembly and accepted by states, they will become, in a general sense, 

17 See Advisory Opinion of the International Court of Justice concerning Reparation 


` for Injuries Suffered in the Service of the United Nations, I.C.J. Reports, 1949, page 
181 [this JOURNAL, Vol. 43 (1949), p. 594]. 
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United Nations conventions. The United Nations, by giving its approval 
- to the conventions, will accept the responsibilities—including those of a 
financial nature—devolving upon it under the various provisions of Article 
10. The Commission considers that, quite apart from any obligation im- 
plied in the approval of the conventions, it is consonant with the Purposes 
and Principles of the United Nations that the Organization should assist 
actively in the implementation of conventions of that kind. Stateless per- 
sons, or persons threatened with statelessness, have no state to protect 
them. It is proper that they should be protected, in conformity with 
international conventions, by the United Nations. 


| IX, TEXTS OF THE DRAFT CONVENTIONS 


162. The texts of the two draft conventions are as follows: 


DRAFT CONVENTION ON THE ELIMINATION 
OF FUTURE STATELESSNESS 


Preamble 


Whereas the Universal Declara- 
tion of Human Rights proclaims 
that ‘‘everyone has the right to a 
nationality, ’’ 

Whereas the Economie and So- 
cial Council has recognized that the 
problem of stateless persons de- 
mands ‘‘the taking of joint and sepa- 
rate action by Member nations in 
co-operation with the United Na- 
tions to ensure that everyone shall 
have an effective right to a national- 
ity,’’ 

Whereas statelessness often re- 
sults in suffering and hardship 
shocking to conscience and offensive 
to the dignity of man, 

Whereas statelessness is frequently 
productive of friction between states, 

Whereas statelessness is incon- 
sistent with the existing principle 
which postulates nationality as a 
condition of the enjoyment by the 
individual of certain rights recog- 
nized by international law, 


DRAFT CONVENTION ON THE REDUCTION 
OF FUTURE STATELESSNESS 


Preamble 


Whereas the Universal Declara- 
tion of Human Rights proclaims 
that ‘‘everyone has the right to a 
nationality,’’ 

Whereas the Economie and So- 
cial Council has recognized that the 
problem of stateless persons de- 
mands ‘‘the taking of joint and 
separate action by Member nations 
in co-operation with the United Na- 
tions to ensure that everyone shall 
have an effective right to a national- 
ity,” . 

Whereas statelessness often results 
in suffering and hardship shocking 
to conscience and offensive to the 
dignity of man, 

Whereas statelessness is frequently 
productive of friction between states, 

Whereas statelessness is incon- 
sistent with the existing principle 
which postulates nationality as a 
condition of the enjoyment by the 
individual of certain rights recog- 
nized by international law, 
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Whereas the practice of many 
states has increasingly tended to the 
progressive elimination of stateless- 
ness, 

Whereas it is imperative, by in- 
ternational agreement, to eliminate 
the evils of statelessness, 


The Contracting Parties 
Hereby agree as follows: 


Article 1 


A child who would otherwise be 
stateless shall acquire at birth the 
nationality of the Party in whose 
territory it is born. 


Article 2 


For the purpose of Article 1, a 
foundling, so long as its place of 
birth is unknown, shall be presumed 
to have been born in the territory 
of the Party in which it is found. 


Whereas the practice of many 
states has increasingly tended to the 
progressive elimination of stateless- 
ness, 

Whereas it is desirable to reduce 
statelessness, by international agree- 
ment, so far as its total elimination 
is not possible, 


The Contracting Parties 
Hereby agree as follows: 


Article 1 


J. A child who would otherwise be 
stateless shall acquire at birth the 
nationality of the Party in whose 
territory it is born. 

2. The national law of the Party 
may make preservation of such na- 
tionality dependent on the person 
being normally resident in its terri- 
tory until the age of eighteen, and 
provide that to retain nationality he 
must comply with ‘such other con- 
ditions as are required from all per- 
sons born in the Party’s territory. 
3. If, in consequence of the opera- 
tion of such conditions as are en- 
visaged in paragraph 2, a person on 
attaining the age of eighteen does 
not retain the nationality of the 
state of birth, he shall acquire the 
nationality of one of his parents. 
The nationality of the father shall 
prevail over that of the mother. l 


Article 2 


For the purpose of Article 1, a 
foundling, so long as its place of 
birth is unknown, shall be presumed 
to have been born in the territory 
of the Party in which it is found. 
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Article 3 


For the purpose of Article 1, birth 
on a vessel shall be deemed to have 
taken place within the territory of 
the state whose flag the vessel flies. 
Birth on an aircraft shall be con- 
sidered to have taken place within 
the territory of the state where the 
aircraft is registered. 


Article 4 


Whenever Article 1 does not ap- 
ply on account of a child having been 
born in the territory of a state which 
is not a Party to this convention, it 
shall acquire the nationality of the 
Party of which one of its parents 
is a national: The nationality of 
the father shall prevail over that 
of the mother. 


Article 5 


1. If the law of a Party entails loss 
of nationality as a consequence of 
any change in the personal status 
of a person such as marriage, termi- 
nation of marriage, legitimation, 
recognition, or adoption, such loss 
shall be conditional upon acquisition 
of another nationality. 

2. The change or loss of ‘the na- 
tionality of a spouse or of a parent 
shall not entail the loss of national- 
ity by the other spouse or by the 
children unless they have or acquire 
another nationality. 


Article 6 


1. Renunciation shall not result in 
loss of nationality unless the person 
renouncing it has or acquires an- 
other nationality. 
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Article 3 


For the purpose of Article 1, birth 
on a vessel shall be deemed to have 
taken place within the territory of 
the state whose flag the vessel flies. 
Birth on an aircraft shall be consid- 
ered to have taken place within the 
territory of the state where the air- 
craft is registered. 


Article 4 


Whenever Article 1 does not ap- 
ply on account of a child having 
been born in the territory of a state 
which is not a Party to this con- 
vention, it shall acquire the na- 
tionality of the Party of which one 
of its parents is a national. The 
nationality of the father shall pre- 
vail over that of the mother. 


Article 5 


1. I£ the law of a Party entails loss 
of nationality as a consequence of 
any change in the personal status of 
a person such as marriage, termi- 
nation of marriage, legitimation, 
recognition, or adoption, such loss 
shall be conditional upon acquisition 
of another nationality. 

2. The change or loss of the na- 
tionality of a spouse or of a parent 
shall not entail the loss of national- 
ity by the other spouse or by the 
children unless they have or acquire 
another nationality. 


Article 6 


1. Renunciation shall not result in 
loss of nationality unless the person 
renouncing it has or acquires an- 
other nationality. 


OFFICIAL DOCUMENTS 65 


2: Persons who seek naturalization 
in a foreign country or who obtain 
an expatriation permit for that pur- 
pose shall not lose their nationality 
unless they acquire the nationality 
of that foreign country. 

8. Persons shall not lose their na- 
tionality, so as to become stateless, 
on the ground of departure, stay 
abroad, failure to register or on 
any other similar ground. 


Article 7 


The Parties shall not deprive their 
nationals of nationality by way of 
penalty if such deprivation renders 
them stateless. 


Article 8 


The Parties shall not deprive any 
person or group of persons of their 
nationality on racial, ethnical, re- 
ligious or political grounds. 


Article 9 


1. Treaties providing for transfer 
of territories shall inelude provi- 
sions for ensuring that, subject to 
the exercise of the right of option, 
inhabitants of these territories shall 
not become stateless. 

2. In the absence of such provi- 
sions, states to which territory is 


2. Persons who seek naturalization 
in a foreign country or who obtain 
an expatriation permit for that pur- 
pose shall not lose their nationality 
unless they acquire the nationality 
of that foreign country. 

8. Persons shall not lose their na- 
tionality, so as to become stateless, 
on the ground of departure, stay 
abroad, failure to register or on any 
other similar ground.. 


Article 7 


The Parties shall not deprive their 

nationals of nationality by way of 
penalty if such deprivation renders 
them stateless, except on the ground 
that they voluntarily enter or con- 
tinue in the service of a foreign 
country in disregard of an express 
prohibition of their state. 
2. In the case to which paragraph 
1 above refers, the deprivation shall 
be pronounced by a judicial author- 
ity acting in accordance with due 
process of law. 


Article 8 


The Parties shall not deprive any 
person or group of persons of their 
nationality on racial, ethnical, re- 
ligious, or political grounds. 


Article 9 


1. Treaties providing for transfer 
of territories shall include provi- 
sions for ensuring that, subject to 
the exercise of the right of option, 
inhabitants of these territories shall 
not become stateless. 

2. In the absence of such provi- 
sions, states to which territory is 
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transferred, or which otherwise ac- 
quire territory, or new states formed 
on territory previously belonging to 
another state or states shall confer 
their nationality upon the inhabi- 
tants of such territory unless such 
` persons retain their former national- 
ity by option or otherwise or unless 
they have or acquire another na- 
tionality. 


Article 10 


1. The Perties undertake to estab- 
lish, within the framework of the 


United Nations, an agency to act | 


on behalf of stateless persons before 
governments or before the tribunal 
referred to in paragraph 2. 

2. The Parties undertake to estab- 
lish, within the framework of the 
United Nations, a tribunal which 
shall-be competent to decide upon 
complaints presented by the agency 
referred to in paragraph 1 on behalf 
of individuals claiming to have been 
denied nationality in violation of the 
provisions of the convention. 

3. If, within two years of the entry 
into force of the convention, the 
agency or the tribunal referred to 
in paragraphs 1 and 2 has not been 
set up by the Parties, any of the 
Parties shall have the right to re- 
quest the General Assembly to set 
up such agency or tribunal. 

4, The Parties agree that any dis- 
pute between them concerning the 
interpretation or application of the 
convention shall be submitted to the 
International Court of Justice or to 
the tribunal referred to in para- 
graph 2. 


transferred, or which otherwise ac- 
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another state or states shall confer 
their nationality upon the inhabi- 
tants of such territory unless such 
persons retain their former national- 
ity by option or otherwise or unless 
they have or acquire another na- 
tionality. 


Article 10 


1. The Parties undertake to estab- 
lish, within the framework of the 
United Nations, an agency to act on 
behalf of stateless persons before 
governments or before the tribunal 
referred to in paragraph 2. 

2. The Parties undertake to estab- 
lish, within the framework of the 
United Nations, a tribunal which 
shall be competent to decide upon 
complaints presented by the agency 
referred to in paragraph 1 on be- 
half of individuals claiming to have 
been denied nationality in violation 
of the provisions of the convention. 
3. If, within two years of the entry 
into force of the convention, the 
agency or the tribunal referred to 
in paragraphs 1 and 2 has not been 
set up by the Parties, any of the 
Parties shall have the right to re- 
quest the Generel Assembly to set 
up such agency or tribunal. 

4. The Parties agree that any dis- 
pute between them concerning the 
interpretation or application of the 
convention shall be submitted to the 
International Court of Justice or to 
the tribunal referred to in para- 
graph 2. 
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CHAPTER V 


OTHER DECISIONS 


I. WAYS AND MEANS OF PROVIDING FOR THE EXPRESSION OF DISSENTING 
OPINIONS IN THE REPORT OF THE COMMISSION COVERING 
THE WORK OF EACH SESSION 


163. The International Law Commission discussed a proposal to recog- 
nize: . 


(a) That any member of the Commission may attach a statement of his 
dissenting opinion to any decision by the Commission on draft rules of 
international law, whenever the whole or part of the said decision does not 
express the unanimous opinion of the members of the Commission ; 

(6) That any dissenting member may briefly explain his views in a foot- 
note if, in cases other than those covered by sub-paragraph (a) above, a 
decision has been taken on a question of principle affecting the work of 
the Commission. 


This proposal was rejected by the Commission. During the discussion, 
it was proposed that members of the Commission should be entitled to 
record, in an annex to the final report, their dissent from all or part of a 
report adopted by the Commission and to append a brief statement of the 
reasons for their dissenting opinion, at a length agreed to by the Chairman 
or, in the event of disagreement between the Chairman and the member 
concerned, by the officers of the Commission. The proposal was not ac-` 
cepted, the vote being equally divided. The existing rule, adopted at the 
third session, provides that detailed explanations of dissenting opinions 
should not be inserted in the report, but merely a statement to the effect 
that, for the reasons given in the summary records, a member was opposed 
to the adoption of a particular passage of the report. 


II. REPORTS FOR.THE SIXTH SESSION OF THE COMMISSION 
(i) Law of treaties 


164. The Commission decided to request its special rapporteur on the 
law of treaties, Mr. Lauterpacht, to continue his work on the subject and 
to present a further report for discussion at the next session together with 
the report (A/CN.4/63) held over from the present session. After a 
brief exchange of views the Commission decided that the special rapporteur, 
in the final draft of his report, should take account of any observations 
which members of the Commission might make in the form of written 
statements. l 

(ii) Régime of the high seas 


165. The special rapporteur on the régime of the high’ seas, Mr. 
Frangois, was invited to undertake a further study on this topic and to 
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prepare tor the next session a report on subjects within this field which 
were not covered in his third and fifth reports (A/CN.4/51 and A/ON.4/69). 


(iii) Nationality including statelessness 


166. Mr. Cérdova, special rapporteur on the topic of nationality in- 
cluding statelessness, was requested to continue the work on the problem © 
of the elimination or reduction of present statelessness which he had begun 
in a preliminary report (A/CN.4/75) submitted to the present session. 
He was also invited to study the other aspects of the topic of nationality and 
to make in this respect such proposals to the Commission as he might deem 
appropriate. l 


(iv) Draft Code of Offences against the Peace and Security of Mankind 


167. At.its third session in 1951, the Commission completed a Draft 
Code of Offences against the Peace and Security of Mankind and sub- 
mitted it to the General Assembly in its report on the session. The ques- 
tion of the draft code was included in the provisional agenda of the sixth 
session of the General Assembly, but was, by a decision.of the Assembly 
on 13 November 1951, postponed until the seventh session. 

168. As a result of this decision, the Secretary-General on 17 December 
1951 addressed a circular letter to the governments of Member States, in 
which he drew their attention to the draft code and invited them to com- 
municate to him their comments or observations for submission to the 
General Assembly. Comments were received from fourteen governments 
and were reproduced in documents A/2162 and A/2162/Add.1..° The 
Secretary-General also included the question of the draft code in the pro- 
visional agenda of the seventh session of the General Assembly. The item 
was, however, not included in the final agenda of the seventh session on the 
understanding that the matter would continue to be considered by the 
International Law Commission. 

169. In view of these circumstances, the Commission decided to request 
Mr. Spiropoulos, special rapporteur on the subject, to undertake a further 
study of the question and to prepare a report for submission at the next 
session. 


Ill. REQUEST OF THE GENERAL ASSEMBLY CONCERNING THE CODIFICATION OF 
THE TOPIC ‘DIPLOMATIC INTERCOURSE AND IMMUNITIES’? 


170. By its resolution 685 (VII) of 5 December 1952, the General As- 
sembly requested the Commission ‘‘as soon as it considers it possible, to 
undertake the codification of the topie ‘Diplomatic intercourse and im- 


18 See Official Records of the General Assembly, Seventh Session, Annexes, agenda 
item 54. l 
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munities,’ and to treat it as a priority topie.” In view of the fact that 
the periodical election of the Commission is due to take place at the eighth 
session of the General Assembly, the Commission decided to postpone a 
decision on this matter until its next session. 


IV. REPRESENTATION AT THE GENERAL ASSEMBLY 


171. The Commission decided that it should be represented, at the 
eighth session of the General Assembly, by its Chairman, Mr. J. P. A. 
Francois, for purposes of consultation. 


V. TERM OF OFFICE OF MEMBERS AND RAPPORTEURS 


172. The Commission decided that, in accordance with the practice in 
United Nations organs, the present term of office of its members should 
expire on 31 December 1953. A special rapporteur who had not been 
re-elected as a member of the Commission by the General Assembly would 
have to cease work on that date. However, a special rapporteur who had 
been re-elected should continue his work unless and until the Commission 
as newly constituted decides otherwise. 


VI. DATE AND PLACE OF THE SIXTH SESSION OF THE COMMISSION 


173. The Commission decided, after consulting the Secretary-General 
in accordance with the terms of Article 12 of its Statute and receiving the 
views of the latter, to hold its next session in Geneva, Switzerland, for a 
period of ten weeks beginning on 17 May 1954. The Commission is unani- 
mously in favour of Geneva as a meeting place in preference to New York, 
as general conditions in Geneva are more conducive to efficiency in the kind 
of work the members of the Commission have to perform. In particular, 
the library facilities in the European Office with material gathered and 
organized since the days of the League of Nations, have proved to be un- 
surpassed in the field of international law. 

174. The Commission is aware that General Assembly resolution 694 
(VIL), adopted on 20 December 1952, provides that the International Law 
Commission would meet in Geneva only when its session could be held 
there without overlapping with the summer session of the Economic and 
Social Council. Such overlapping as there might be if the Commission 
met in Geneva beginning on 17 May 1954 is, in the opinion of the Commis- 
sion, hardly avoidable under present circumstances. There are grave ob- 
jections to holding the session of the Commission after the session of the 
Economie and Social Council. The session would then overlap with the 
session of the General Assembly with the result that the report of the 
Commission could not be considered by the General Assembly until its 
following session, that the Secretariat would have difficulties in assigning 
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adequate staff to serve the Commission, and that certain members who are 
also members of delegations to the General Assembly might not be able to 
attend the session of the Commission. 

175. On the other hand, a ten weeks’ session to be held in its entirety 
before the summer session of the Economie and Social Council would also 
be open to objection. It would have to begin towards the end of April 
1954, and those members of the Commission who are university professors 
would not be able to attend meetings before 1 June at the earliest. The 
Commission would therefore be deprived of their co-operation for more 
than a month. Under these circumstances, the opening date of 17 May 
was accepted in order to reduce to the minimum both the overlapping with 
the Council session and the period during which the Commission would 
have to be without the presence of some of its members. 

176. As regards the length of the session, a period of ten weeks is con- 
sidered as a minimum. Because of lack of time the Commission has been 
forced to postpone the consideration of two important subjects, namaly, 
the law of treaties and the régime of the territorial sea. Essential aspects - 
of the subject of nationality and of the régime of the high seas still remain 
to be studied. In the course of its next session the Commission will also 
have to re-examine the Draft Code of Offences against the Peace and Se- 
curity of Mankind. It is therefcre imperative for the fulfilment of the 
task entrusted to the Commission that it shall be able to devote sufficient 
time to its work. 


INTERNATIONAL CONVENTION FOR THE HIGH SEAS 
FISHERIES OF THE NORTH PACIFIC OCEAN 
WITH A PROTOCOL RELATING THERETO? 


Signed at Tokyo, May 9, 1952; ratwications exchanged June 12, 1953; 
in force June 12, 1953 


The Governments of the United States of America, Canada and Japan, 
whose respective duly accredited representatives have subscribed hereto, 


Acting as sovereign nations in the light of their rights under the 
principles of international law and custom to exploit the fishery re- 
sources of the high seas, and 

Believing that it will best serve the common interest of mankind, 
as well as the interests of the. Contracting Parties, to ensure the 
maximum sustained productivity of the fishery resources of the North 
Pacific Ocean, and that each of the Parties should assume an obliga- 
tion, on a free and equal footing, to encourage the conservation of 
such resources, and | 

Recognizing that in view of these considerations it is highly de- 
sirable (1) to establish an International Commission, representing 
the three Parties hereto, to promote and coordinate the scientific stud- 
ies necessary to ascertain the conservation measures required to secure 
the maximum sustained productivity of fisheries of joint interest to the 
Contracting Parties and to recommend such measures to such Parties 
and (2) that each Party carry out such conservation recommendations, 
and provide for necessary restraints on its own nationals and fishing 
vessels, 


Therefore agree as follows: 
ARTICLE I 


1. The area to which this Convention applies, hereinafter referred to as 
‘‘the Convention area,’’ shall be all waters, other than territorial waters, 
of the North Pacific Ocean which for the purposes hereof shall include the 
adjacent seas. 

2. Nothing in this Convention shall be deemed to affect adversely 
(prejudice) the claims of any Contracting Party in regard to the limits 
of territorial waters or to the jurisdiction of a coastal state over fisheries. 

1 Senate Executive S, 82d Cong., 2d Sess.; Treaties and Other International Acts 
Series, No. 2786. 
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3. For the purposes of this Convention the term ‘' fishing vessel’’ shall 
mean any vessel engaged in catching fish or processing or transporting fish 
loaded on the high seas, or any vessel outfitted for such activities. 


ARTICLE II 


1. In order to realize the objectives of this Convention, the Contracting 
Parties shall establish and maintain the International North Pacifie Fish- 
eries Commission, hereinafter referred to as ‘‘the Commission.’’ 

2. The Commission shall be composed of three national sections, each 
consisting of not more than four members appointed by the governments 
of the respective Contracting Parties. 

3. Each national section shall have one vote. All resolutions, recom- 
mendations and other decisions of the Commission shall be made only by 
a unanimous vote of the three national sections except when under the 
provisions of Article III, Section 1 (c) (ii) only two perticipate. 

4. The Commission may decide upon and amend, as occasion may re- 
quire, by-laws or rules for the conduct of its meetings. 

5. The Commission shall meet at least once each year and at such other 
times as may be requested by a majority of the national sections. The 
date and place of the first meeting shall be determined by agreement be- 
tween the Contracting Parties. 

6. At its first meeting the Commission shall select a Chairman, Vice- 
Chairman and Secretary from different national sections. The Chairman, 
Vice-Chairman and Secretary shall hold office for a period of one year. 
During succeeding years selection of a Chairman, Vice-Chairman and 
Secretary from the national sections shall be made in such a manner as 
will provide each Contracting Party in turn with representation in those 
offices. . 

7. The Commission shall decide on a convenient place for the establish- 
ment of the Commission’s headquarters. 

8. Each Contracting Party may establish an Advisory Committee for 
its national section, to be composed of persons who shall be well informed 
concerning North Pacific fishery problems of common concern. Hach 
such Advisory Committee shall be invited to attend all sessions of the 
Commission except those which the Commission decides to be in camera. 

9. The Commission may hold public hearings. Hach national section 
may also hold public hearings within its own country. | 

10. The official languages of the Commission shall be Japanese and 
English. Proposals and data may be submitted to the Commission in 
either language. D 

11. Each Contracting Party shall determine and pay the expenses in- 
curred by its national section. Joint expenses incurred by the Commission 
shall be paid by the Commission through contributions made by the Con- 
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tracting Parties in the form and proportion recommended by the Com- 
mission and approved by the Contracting Parties. 


12, An annual budget of joint expenses shall be recommended by the 


Commission and submitted to the Contracting Parties for approval. 


13. The Commission shall authorize the disbursement of funds for the 


joint expenses of the Commission and may employ personnel and acquire 
facilities necessary for the performance of its functions. 


ARTICLE III 


1. The Commission shall perform the following functions: 


(a) In regard to any stock of fish specified in the Annex, study 
for the purpose of determining annually whether such stock con- 
tinues to qualify for abstention under the provisions of Article IV. 
If the Commission determines that such stock no longer meets the 
conditions of Article IV, the Commission shall recommend that it be 
removed from the Annex. Provided, however, that with respect to 
the stocks of fish originally specified in the Annex, no determination 
or recommendation as to whether such stock continues to qualify for 
abstention shall be made for five years after the entry into force of 
this Convention. 

(b) To permit later additions to the Annex, gids: on request of 
a Contracting Party, any stock of fish of the Convention area, the 
greater part of which is harvested by one or more of the Contracting 
Parties, for the purpose of determining whether such stock qualifies 
for abstention under the provisions of Article IV. If the Commission 
decides that the particular stock fulfills the conditions of Article IV 
it shall recommend, (1) that such stock be added to the Annex, (2) 
that the appropriate Party or Parties abstain from fishing such stock 
and (3) that the Party or Parties participating in the fishing of such ' 
stock continue to carry out necessary conservation measures. 

(c) In regard to any stock of fish in the Convention area: 

(i) Study, on request of any Contracting Party concerned, 
any stock of fish which is under substantial exploitation by 
two or more of the Contracting Parties, and which is not 
covered by a conservation agreement between such Parties 
existing at the time of the conclusion of this Convention, for 
the purpose of determining need for joint conservation meas- 
ures. 

(ii) Decide and recommend necessary joint conservation 
measures including any relaxation thereof to be taken as a 
result of such study. Provided, however, that only the na- 
tional sections of the Contracting Parties engaged in substan- 
tial exploitation of such stock of fish may participate in such 
decision and recommendation. The decisions and recommenda- 
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tions shall be reported regularly to all the Contracting Parties, 
but shall apply only to the Contracting Parties the national 
sections of which participated in the decisions and recom- 
mendations. 

(iii) Request the Contracting Party or Parties concerned 
to report regularly the conservation meesures adopted from 
time to time with regard to the stocks of fish specified in the 
Annex, whether or not covered by conservation agreements 
between the Contracting Parties, and transmit such informa- 
tion to the other Contracting Party or Parties. 

(d) Consider and make recommendations to the Contracting Parties 
concerning the enactment of schedules of equivalent penalties for 
violations of this Convention. | 

(e) Compile and study the records provided by the Contracting 
Parties pursuant to Article VIII. 

(£) Submit annually to each Contracting Party a report on the 
Commission’s operations, investigations and findings, with appropri- 
ate recommendations, and inform each Contracting Party, whenever 
it is deemed advisable, on any matter relating to the objectives of 
this Convention. 

2. The Commission may take such steps, in agreement with the Parties 
concerned, as will enable it to determine the extent to which the under- 
takings agreed to by the Parties under the provisions of Article V, Section 
2 and the measures recommended by the Commission under the provisions 
of this Article and accepted by the Parties concerned have been effective. 

3. In the performance of its functions, the Commission shall, insofar as 
feasible, utilize the technical and scientific services of, and information 
from, official agencies of the Contracting Parties and their political sub- 
divisions and may, when desirable and if available, utilize the services of, 
and information from, any public or private institution or organization 
or any private individual. 


ARTICLE IV 


1. In making its recommendations the Commission shall be guided by 
the spirit and intent of this Convention and by the considerations below 
mentioned. 

(a) Any conservation measures for any stock of fish decided upon 
under the provisions of this Convention shall be recommended for 
equal application to all Parties engaged in substantial exploitation 
of such stock. 

.(b) With regard to any stock of fish which the Commission de- 
termines reasonably satisfies all the following conditions, a recom- 
mendation shall be made as provided for in Article ITI, Section 1 (b). 


t 
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(i) Evidence based upon scientific research indicates that 
more intensive exploitation of the stock will not provide a 
substantial increase in yield which can. be sustained year after 
year, 

(ii) The exploitation of the stock is limited or otherwise 
regulated through legal measures by each Party which is 
substantially engaged in its exploitation, for the purpose of 
maintaining or increasing its maximum sustained productivity ; 
such limitations and regulations being in accordance with 
conservation programs based upon scientific research, and 

(ii) The stock is the subject of extensive scientific study 
designed to discover whether the stock is being fully utilized - 
and the conditions necessary for maintaining its maximum sus- 
tained productivity. í 

Provided, however, that no recommendation shall be made for abstention 
by a Contracting Party concerned with regard to: (1) any stock of fish 
which at any time during the twenty-five years next preceding the entry 
into force of this Convention has been under substantial exploitation by 
that Party having regard to the conditions referred to in Section 2 of this 
Article; (2) any stock of fish which is harvested in greater part by'a 
country or countries not party to this Convention; (3) waters in which 
there is historic intermingling of fishing operations of the Parties con- 
cerned, intermingling of the stocks of fish exploited by these operations, 
and a long-established history of joint conservation and regulation among 
the Parties concerned so that there is consequent impracticability of segre- 
gating the operations and administering control. It is recognized that the 
conditions specified in subdivision (3) of this proviso apply to Canada and 
the United States of America in the waters off the Pacific Coasts of the 
United States of America and Canada from and including the waters of 
the Gulf of Alaska southward and, therefore, no recommendation shall 
be made for abstention by either the United States of America or Canada 
in such waters. 

2. In any decision or recommendation allowances shall be made for 
the effect of strikes, wars, or exceptional economie or biological conditions 
which may have introduced temporary declines in or suspension of pro- 
. ductivity, exploitation, or management of the stock of fish concerned. 


ARTICLE V 


1. The Annex attached hereto forms an integral part of this Convention. 
All references to ‘‘Convention’’ shall be understood as including the said 
Annex ‘either in its present terms or as amended in accordance with the 
provisions of Article VII. 

2. The Contracting Parties recognize that any stock of fish originally 
specified in the Annex to this Convention fulfills the conditions prescribed 
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in Article IV and accordingly agree that the appropriate Party or Parties 
shall abstain from fishing such stock and the Party or Parties participating 
in the fishing of such stock shall continue to carry out necessary conserva- 
tion measures. 

Arriots VI 


In the event that it shall come to the attention of any of the Contracting _ 
Parties that the nationals or fishing vessels of any country which is not a 
Party to this Convention appear to affect adversely the operations of the 
Commission or the carrying out of the objectives of this Convention, such 
Party shall call the matter to the attention of other Contracting Parties. 
All the Contracting Parties agree upon the request of such Party to confer 
upon the steps to be taken towards obviating such adverse effects or re- 
lieving any Contracting Party from such adverse effects. 


Articte VII 


1. The Annex to this Convention shall be considered amended from the 
date upon which the Commission receives notification from all the Con- 
tracting Parties of acceptance of a recommendation to amend the Annex 
made by the Commission in accordance with the provisions of Article ITT, 
Section 1 or of the Protocol to this Convention. 

2. The Commission shall notify all the Contracting Parties of the date 
of receipt of each notification of acceptance of an amendment to the 
Annex. 

Articte VIII 


The Contracting Parties agree to keep as far as practicable all records 
requested by the Commission and to furnish compilations of such records 
and other information upon request of the Commission. No Contracting 

“Party shall be required hereunder to provide the records of individual 
operations. 
ARTICLE IX 


1. The Contracting Parties agree as follows: 

(a) With regard to a stock of fish from the exploitation of which 
any Contracting Party has agreed to abstain, the nationals and fish- 
ing vessels of such Contracting Party are prohibited from engaging 
in the exploitation of such stock of fish in waters specified in the 
Annex, and from’ loading, processing, possessing, or transporting 
such fish In such waters. 

(b) With regard to a stock of fish for which a Contracting Party 
has agreed to continue to carry out conservation measures, the na- 
tionals and fishing vessels of such Party are prohibited from engaging 
in fishing activities in waters specified in the Annex in violation of 
regulations established under such conservation measures. 
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2. Each Contracting Party agrees, for the purpose of rendering effective 
the provisions of this Convention, to enact and enforce necessary laws 
and regulations, with regard to its nationals and fishing vessels, with 
appropriate penalties against violations thereof and to transmit to the 
Commission a report on any action taken by it with regard thereto. 


ARTICLE X 


1. The Contracting Parties agree, in order to carry out faithfully the 
provisions of this Convention, to cooperate with each other in taking ap- 
propriate and effective measures and accordingly agree as follows: 

(a) When a fishing vessel of a Contracting Party has been found ` 
in waters in which that Party has agreed to abstain from exploitation 
in accordance with the provisions of this Convention, the duly. author- 
ized officials of any Contracting Party may board such vessel to in- 
spect its equipment, books, documents, and other articles and question 
the persons on board. 

Such officials shall present credentials issued by their respective ` 

' Governments if requested by the master of the vessel. 

(b) When any such person or fishing vessel is actually. engaged in 
operations in violation of the provisions of this Convention, or there 
is reasonable ground to believe was obviously so engaged immediately 

- prior to boarding of such vessel by any such official, the latter may 

arrest or seize such person or vessel. In that case, the Contracting 
Party to which the official belongs shall notify the Contracting Party 
to which such person or vessel belongs of such arrest or seizure, and 
shall deliver such vessel or person as promptly as practicable to the 
authorized officials of the Contracting Party to which such vessel | 
or person belongs at a place to be agreed upon by both Parties. 
Provided, however, that when the Contracting Party which receives 
such notification cannot immediately accept delivery and makes re- 
quest, the Contracting Party which gives such notification may keep 
such person or vessel under surveillance within its own territory, 
under the conditions agreed upon by both of the Contracting Parties. 

(c) Only the authorities of the Party to which the above-mentioned 
person or fishing vessel belongs may try the offense and impose pen- 
alties therefor. The witnesses and evidence necessary for establish- 
ing the offense, so far as they are under the control of any of the 
Parties to this Convention, shall be furnished’ as promptly as possible 
to the Contracting Party having jurisdiction to try the offense. 

2. With regard to the nationals or fishing vessels of one or more Con- 
tracting Parties in waters with respect to which they have agreed to con- 
tinue to carry out conservation measures for certain stocks of fish in 
accordance with the provisions of this Convention, the Contracting Parties 
concerned. shall carry out enforcement severally or jointly. In that case, 
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the Contracting Parties concerned agree to report periodically through 
the Commission to the Contracting Party which has agreed to abstain 
from the exploitation of such stocks of fish on the enforcement conditions, 
and also, if requested, to provide opportunity for observation of the cən- ` 
duct of enforcement. | 

8. The Contracting Parties agree to meet, during the sixth year of the 
operation of this Convention, to review the effectiveness of the enforcement 
provisions of this Article and, if desirable, to consider means by which 
they may more effectively be carried out. 


ARTICLE XI 


1. This Convention shall be ratified by the Contracting Parties in ac- 
cordance with their respective constitutional processes and the instruments 
of ratification shall be exchanged as soon as possible at Tokyo. 

2. This Convention shall enter into force on the date of the exchange 
of ratifications. It shall continue in force for a period of ten years and 
thereafter until one year from the day on which a Contracting Party shall 
give notice to the other Contracting Parties of an intention of terminating 
the Convention, whereupon it shall terminate-as to all Contracting Parties. 

IN WITNESS WHEREOF, the respective Plenipotentiaries, duly authorized, 
have signed the present Convention. 

Done in triplicate, in the English and Japanese languages, both equally 
authentic, at Tokyo this ninth day of May, one thousand nine hundred 
fifty-two. 

United States of America: 

ROBERT MURPHY 

Canada: 

A. R. MENZIES 

Japan: 

K. OKAZAKI 
K. Hirokawa 

[seal ] 

[seal] 

[seal] 

ANNEX 


1. With regard to the stocks of fish in the respective waters named be- 
low, Japan agrees to abstain from fishing, and Canada and the United 
States of America agree to continue to carry out necessary conservation 
measures, in accordance with the provisions of Article V, Section 2 of 
this Convention: 

(a) Halibut (Hippoglossus stenolepis) 
The Convention area off the coasts of Canada and the United 
States of America in which commercial fishing for halibut is 
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being or can be prosecuted. Halibut referred to herein shall be 
those originating along the coast of North America. 

(b) Herring (Clupea pallasii) 

The Convention area off the coasts of Canada and the United 
States of America, exclusive of the Bering Sea and of the waters 
of the North Pacific Ocean west of the meridian passing through 
the extremity of the Alaskan Peninsula, in which commercial 
fishing for herring of North American origin is being or can be 
prosecuted. 

(ce) Salmon (Oncorhynchus gorbuscha, Oncorhynchus keta, Oncor- 
hynchus kisutch, Oncorhynchus nerka, Oncorhynchus 
tschawytscha) 

The Convention ‘area off the coasts of Canada and the United 
States of America, exclusive of the Bering Sea and of the waters 
of the North Pacific Ocean west of a provisional line following 
the meridian passing through the western extremity of Atka 
Island; in which commercial fishing for salmon originating in 
the rivers of Canada and the United States of America is being 
or can be prosecuted. . 

2. With regard to the stocks of fish in the waters named below, Canada 
and Japan agree to abstain from fishing, and the United States of America 
agrees to continue to carry out necessary conservation measures, in ac- 
cordance with the provisions of Article V, Section 2 of this Convention: 

Salmon (Oncorhynchus gorbuscha, Oncorhynchus keta, Oncorhynchus 

kisutch, Oncorhynchus nerka and Oncorhynchus tschawytscha) 

The Convention area of the Bering Sea east of the line starting 
from Cape Prince of Wales on the west coast of Alaska, running 
westward to 168°58’22.59” West Longitude; thence due south to a 
point 65°15’00” North Latitude; thence along the great circle 
course which passes through 51° North Latitude and 167° East 
Longitude, to its intersection with meridian 175° West Longi- 
tude; thence south along a provisional line which follows this 
meridian to the territorial waters limit of Atka Island; in which 
commercial fishing for salmon originating in the rivers of the 
United States of America is being or can be prosecuted. 


PROTOCOL TO THE INTERNATIONAL CONVENTION FOR THE 
HIGH SEAS FISHERIES OF THE NORTH PACIFIC OCEAN 


The Governments of the United States of America, Canada and Japan, 
through their respective Plenipotentiaries, agree upon the following stipu- 
lation in regard to the International Convention for the High Seas 
Fisheries of the North Pacific Ocean, signed at Tokyo on this ninth day 

of May, nineteen hundred fifty-two. 
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The Governments of the United States of America, Canada and Japan 
agree that the line of meridian 175° West Longitude and the line following 
the meridian passing through the western extremity of Atka Island, which 
have been adopted for determining the areas in which the exploitation of 
salmon is abstained or the conservation measures for salmon continue to 
be enforced in accordance with the provisions of the Annex to this Con- 
vention, shall be considered as provisional lines which shall continue in 
effect subject to confirmation or readjustment in accordance with the 
procedure mentioned below. _ 

The Commission to be established under the Convention shall, as ex- 
peditiously as practicable, investigate the waters of the Convention area to 
determine if there are areas in which salmon originating in the rivers of 
Canada and of the United States of America intermingle with salmon 
originating in the rivers of Asia. If such areas are found the Commission 
shall conduct suitable studies to determine a line or lines which best divide 
salmon of Asiatic origin and salmon of Canadian and United States of 
America origin, from which certain Contracting Parties have agreed to 
abstain in accordance with the provisions of Article V, Section 2, and 
whether it can be shown beyond a reasonable doubt that this line or lines 
more equitably divide such salmon than the provisional lines specified in 
sections 1 (c) and 2 of the Annex. In accordance with these determina- 
tions the Commission shall recommend that such provisional lines be con- 
firmed or that they be changed in accordance with these results, giving 
due consideration to adjustments required to simplify administration. 

In the event, however, the Commission fails within a reasonable period 
of time to recommend unanimously such line or lines, it is agreed that 
the matter shall be referred to a special committee of scientists consisting 
of three competent and disinterested persons, no one of whom shall be a 
national of a Contracting Party, selected by mutual agreement of all Parties 
for the determination of this matter. l 

It is further agreed that when a determination has been made by a 
majority of such special committee, the Commission shall make a recom- 
mendation in accordance therewith. 

The Governments of the United States of America, Canada and Japan, 
in signing this Protocol, desire to make it clear that the procedure set 
forth herein is designed to cover a special situation. It is not, therefore, 
to be considered a precedent for the final resolution of any matters which 
may, in the future, come before the Commission. 

This Protocol shall become effective from the date of entry into force of 
the said Convention. 

IN WITNESS WHEREOF, the respective Plenipotentiaries have signed this 
Protocol. 
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Done in triplicate at Tokyo this ninth day of May, one thousand nine 
hundred fifty-two. 
United States of America: 
Rozsert MURPHY 
Canada: 
A. R. MENZIES 
Japan: 
K. OKAZAKI 
K. Hrroxawa 
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THE INTERNATIONAL PROTECTION OF REFUGEES 


By Paun WEI 


_ Legal Adviser, Office of the United Nations 
High Commissioner for Refugees + 


I. INTRODUCTION 


The rôle of the individual in international law has for some time past 
been the subject of searching analysis by distinguished theorists. Recently 
the traditional doctrine that individuals are its objects only has been 
forcefully attacked. by Professor Lauterpacht.? It is intended to describe 
in this article certain developments on the international plane which 
affect the position of a specific group of individuals, the refugees. 

The status of refugees is precarious in many ways. There are legal 
as well as social and psychological reasons for this fact. For the lawyer, 
the status of a person who is deprived of national protection is ‘‘anomalous.”’ 
A stateless person—and this applies equally to refugees—-has been com- 
pared to a vessel on the open:-sea, not sailing under any flag.* He has been 
called flotsam, res nullius.t The absence of nationality or of protection by 
the government of the state of nationality creates legal difficulties ; refugees 
are aliens everywhere, but laws are made with the conception of the ‘‘nor- 
mal,’’ the protected alien, in the mind of the lawgiver; refugees often lack, 
moreover, the documents or are unable to comply with the formalities which 
are required from aliens for the enjoyment of certain rights. Their very 
position, the frequent uncertainty of their. nationality status and even of 
their domicile, are bound to create additional legal problems. Serious 
disabilities, unintentional discrimination—discrimination by the normal 
operation of the law—are frequently the consequence. . 

Social and psychological factors add to this situation. Refugees are often 
destitute; they live in difficult material and psychological conditions; they 
are open to that suspicion which is often the fate of the poor, the un- 


1 The author acknowledges the assistance given by Mr. L. Michael Hacking, former 
Chief Historian, International Refugee Organization, in the preparation of this article, 
which was originally completed in 1951 and later revised in the light of subsequent 
events. The views expressed herein are those of the author, and do not necessarily reflect 
the opinion of any organization with which he is connected. 

2 Lauterpacht, International Law and Human Rights, Part One, See. I. 

3 Oppenheim, International Law (6th ed., by Lauterpacht), Vol. I, p. 611. 

4 Schwarzenberger, International Law, Vol. I, p. 171. 
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protected, the homeless, the ‘‘man without papers.” Intentional dis- 
crimination against refugees is not infrequent.” 

The practice of individual states has done much to mitigate the disabilities 
of refugees. In the ‘‘common law” countries, for example, there is little | 
distinction between nationals and aliens in questions of civil rights; refugees 
therefore enjoy on the whole the same civil rights as nationals, in common 
with other aliens. This is not the case in countries whose civil law is based 
on the Napoleonie Code, where the concept of reciprocal treatment governs 
the position of aliens. In some of these countries, of which France is an 
example, however, much has been done, largely by administrative arrange- 
ments, in order to assimilate the treatment of refugees in certain matters 
to that of nationals, in others to that of fully protected aliens. But many 
of these practices, general and humane as they may he, are diverse to a 
degree that prevents them from being considered as a reflection of the 
common consent of states, as international law even in gestation. 

Since 1921, the need for international action for refugees has been 
recognized. Apart from relief measures, it has found expression in the 
establishment of international instruments for the definition of the legal 
position of refugees, and in the creation of international agencies for the 
protection of refugees. Prior to the second World War intergovernmental 
efforts for the improvement of the legal status of refugees were directed to 
the conclusion of multilateral treaties relating to specific groups of refugees 
as they emerged. These treaties covered, moreover, only the main elements 
of their status; they were ratified by few states, and by those with reserva- 
tions. The results have therefore rightly been called ‘‘rudimentary.’’ $ 
The international agencies set up at that time were likawise charged with 
the protection of these groups only. 

The Convention Relating to the Status of Refugees,’ adopted in Geneva 
on July 28, 1951, by the United Nations Conference of Plenipotentiaries, is 
designed to consolidate existing international instruments relating to 
refugees and to extend their scope to further groups of refugees. It aims 
at regulating their legal status in far greater detail than previous instru- 
ments, and thus should establish within the contracting states a uniform 
legal status for the existing groups of ‘‘ United Nations protected persons.” 8 


5 The 1951 Corvention Relating to the Status of Refugees (see below) provides 
explicitly that refugees shall not have to fulfil requirements wħich, by their nature, 
refugees are incapable of fulfilling (Art. 6). It also seeks to ensure that refugees are 
not prejudiced by their lack of identity documents: ‘‘The Contracting States shall 
issue identity papers to any refugee in their territory who does not possess a valid 
travel document.’’ (Art. 27.) 

6 Jennings, ‘‘Some International Law Aspects of the Refugee Question,’’ in British 
Year Book of International Law, Vol. XX (1939), p. 106. 

7U.N. Document A/Conf.2/108. 

8 The convention, up to Feb, 1, 1954, has been signed by the following states: Austria, 
Belgium, Brazil, Colombia, Denmark, France, German Federal Kepublic, Greece, Holy 
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The convention provides explicitly in Article 35: 


1. The Contracting States undertake to co-operate with the Office 
of the United Nations High Commissioner for Refugees, or any other 
agency of the United Nations which may succeed it, in the exercise 
of its functions, and shall in particular facilitate its duty of supervising 
the application of the provisions of this Convention. ... 


It establishes in this way a formal link between the international organ for 
the protection of refugees and the international instrument regulating 
their status. The exercise of a function entrusted to the United Nations 
High Commissioner for Refugees by a resolution of the General Assembly 
of the United Nations ® is thus recognized by the contracting states in a 
legally binding form. The United Nations High Commissioner for Refu- 
gees, to whom reference is made in this provision, assumed office on Janu- 
ary 1, 1951; in distinction to prewar agencies for the protection of refugees, 
his competence extends to all refugees who are considered as being in need 
of international protection. 

It is intended to show in the following pages the main principles which 
have emerged by the practice of states as expressed in the international 
instruments which they have established, and the activities of the interna- 
tional agencies which they have created. Universality and enforcement 
are two moot points of international law. The instruments established 
make law inter partes only, or are partly not legally binding. Although 
the international agencies created for the protection of refugees have no 
means of enforcement at their disposal, their establishment marks a new 
method of international supervision of the rights and interests of indi- 
viduals. Insofar as these developments reflect the practice of states they 
may be of interest to the student of international law. 


Il. THE INTERNATIONAL LEGAL STATUS oF REFUGEES 
1. Admission and Expulsion 


The first need of a refugee when he crosses the frontier of his country 
of origin is that he shoulc not be forcibly returned thither. The major 
groups of refugees before the second World War were, first, Armenians 
and ‘‘White’’ Russians, second, Germans and Austrians, and third, 
Spaniards. Although it was not unknown for refugees to be refused ad- 
mittance to a country bordering on that from which they were escaping, 
such cases were rare and the general picture was one of persons at least 


See, Israel, Italy, Liechtenstein, Luxembourg, Netherlands, Norway, Sweden, Switzerland, 
Turkey, United Kingdom, and Yugoslavia. It has been ratified by Belgium, Denmark, 
German Federal Republic, Luxembourg and Norway. Australia deposited its instru- 
ment of accession on Jan. 22, 1954, being the sixth state to become a party to the con- 
vention, thereby bringing it into force on April 22, 1954. 

sa Resolution 428 (V), Dec. 14, 1950 (ef. p. 211). 
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being able to escape from persecution. That was of course not the case as 
regards Jews during the war; but after the war, when the movement of 
Spaniards continued and a movement from the countries of Eastern 
Europe began, first asylum was not normally refused to persons who ap- 
peared to be bona fide refugees; nor were persons forcibly repatriated to 
those countries who had left them during the war, whether as forced 
laborers in Germany, or otherwise, except in the case of some Russians and 
Ukrainians covered by certain wartime agreements. 

This practice of granting preliminary asylum is nowadays extremely 
common. Political refugees arriving at the frontiers of the German Federal 
Republic are, after examination, permitted to enter. They are subjected to 
a “‘recognition procedure’’ before a Special German Federal Agenev at 
Valka Camp near Niirnberg, which determines their refugee quality in 
accordance with Article 1 of the Convention Relating to the Status of 
Refugees of July 28, 1951, and, if recognized as refagees, grants them 
asylum in Germany.®® Special arrangements have been made by the 
French Government to distinguish at their Pyrenean frontier posts be- 
tween Spaniards who are economic migrants, and Spaniards who have 
suffered or who may suffer on political grounds at the hands of the Spanish 
Government; the latter are permitted to join the 200,000 other Spanish 
refugees residing in France. | 

These instances of the granting of preliminary asylum are examples only; 
but in spite of the commonness of the practice, states have refused to acmit 
the principle. Proposals to include a declaratory article couched in the 
form of recommendations, rather than stipulating a duty of admission, in 
the Convention Relating to the-Status of Refugees, were rejected by the 
Ad Hoe Committee of the Economie and Social Council which prepared 
the text of the Convention on the Status of Refugees. The Commission on 
Human Rights at its second session adopted a resolution ‘‘to examine at an 
early opportunity the question of the inclusion of the right of asylum of 
refugees from persecution in the International Bill of Human Rights, or 
in a special Convention for that. purpose,” °? but has not yet acted on the 
resolution; and the language of Article 14 of the Universal Declaration of 
Human Rights, which states that ‘‘everyone has the right to seek and to 
enjoy in other countries asylum from persecution’’ has been criticized as 
being apt to create impressions which have no basis in the international 
law of today.?° 

The expulsion of aliens is equally a sovereign right of states; but in addi- 
tion to being used extremely sparingly towards refugees, it is a right which 
has been restricted in multilateral treaties relating to them. Most bilateral 


8b Asylum Ordinance of Jan. 6, 1958, BGBL. I, p. 3. 

®U.N. Doe. E/600, p. 16. 

10 Lauterpacht, op. cit., p. 412; id. in British Year Book of International Law, Vol. 
XXV’ (1948), p. 373. 
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agreements concluded between international agencies charged with the 
protection of refugees and countries of admission for the resettlement 
of refugees contain provisions relating to expulsion and deportation; some 
of the agreements concluded by the International Refugee Organization 
provided for the interposition of that organization in expulsion proceedings. 

The Convention of October 28, 1933, Relating to the Status of Refugees," 
which applies to Russian and assimilated refugees (so-called ‘‘Nansen 
Refugees’’) (Article 3), and the Convention of February 10, 1938, Re- 
garding the Status of Refugees from Germany* (Article 5) restrict the 
causes for expulsion and refoulement (4.e., non-admittance at or reconduc- 
tion to the frontier) to reasons of national security or publie order. The 
former convention obliges states not to refuse entry to refugees at the fron- 
tiers of their countries of origin; the latter prohibits return to Germany 
except in cases of unreasonable refusal by the refugee to proceed to another 
country. 

The Convention -of July 28, 1951, Relating to the Status of Refugees 
provides in this connection: 


Artiele 31 


1. The Contracting States shall not impose penalties, on account of 
their illegal entry or presence, an refugees who, coming directly 
from a territory where their life or freedom was threatened in the 
sense of article 1, enter or are present in their territory without 
authorization, provided they present themselves without delay to the 
authorities and show good cause for their illegal entry or presence. 

2. The Contracting States shall not apply to the movements of such 
refugees restrictions other than those which are necessary and such 
restrictions shall only be applied until their status in the country 
is regularized or they obtain admission into another country. The 
Contracting States shall allow such refugees a reasonable period 
and all the necessary facilities to obtain admission into another 
country. 


Article 22 


1. The Contracting States shall not expel a refugee lawfully in their 
- < territory save on grounds of national security or public order. 

2. The expulsion of such a refugee shall be only in pursuance of a 
decision reached in accordance with due process of law. Except 
where compelling reasons of national security otherwise require, 
the refugee shall be allowed to submit evidence to clear himself, 
and to appeal to and be representei for the purpose before competent 
authority or a person or persons specially designated by the 
competent authority. l 


11 League of Nations Treaty Series, Vol. CLIX, No. 3663. This convention has been 
signed by 9 states, and ratified by & states, i.e., Belgium, Bulgaria, Czechoslovakia, 
Denmark, France, Italy, Norway, and U.K., some of which made important reservations. 

12 League of Nations Treaty Series, Vol. CXCII, No. 4461, extended to refugees from 
Austria by an additional protocol of Sept. 14, 1939. This convention has been signed by 
8 states, and ratified by 3, Belgium, France ard U.K., with certain reservations. 
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3. The Contracting States shall allow such a refugee a reasonable 
period within which to seek legal admission into another country. 
The Contracting States reserve the right to apply during that 
period such internal measures as they may deem necessary. 


Article 33 


1. No Contracting State shall expel or return (‘‘refouler’’) a refugee 
in any manner whatsoever to the frontiers of territories where his 
life or freedom would be threatened on account of his race, religion, 
nationality, membership of a particular social group or political 
opinion. 

2. The benefit of the present provision may not, however, be claimed 
by a refugee whom there are reasonable grounds for regarding as 
a danger to the security of tae country in which he is, or who, having 
been convicted by a final judgment of a particularly serious crime, 
constitutes a danger to the community of that country. 


The Convention Concerning Migration for Employment (Revised 1949) 
adopted by the International Labor Conference at its 32nd Session on 
July 1, 1949,** also contains a limited restriction of the right of expulsion. 
The Model Agreement on Temporary and Permanent Migration for Em- 
ployment, including Migration of Refugees and Displaced Persons, adopted 
by the same conference, contains a prohibition of the compulsory return 
of refugees to their country of origin. One of the most important political 
statements on this subject is the Resolution of the General Assembly of the 
United Nations of February 12, 1946; 16 it states that: 


no refugees or displaced persons who have finally and definitely, in 
complete freedom and after receiving full knowledge of the facts, 
including adequate information from the governments of their countries 
of origin, expressed valid objections to return to their country of 
origin, and do not come within the provisions of ¢) below," shall be 
compelled to return to their country of origin. 


Thus it would seem that the principle that bona fide refugees should not 
be returned or expelled to a country where their life or freedom would 
be threatened for political, religious or racial reasons, is indeed widely, if 
not universally, recognized today. It applies equally to persons whose 
residence in the territory has been authorized, and to illegal entrants. It 
seems justified to deduce therefrom a duty of states to refrain from action 


13 Art. 33 is, according to Art. 42, excluded from reservations. The Convention 
Relating to the Status of Refugees allows, as distinct from other conventions concluded 
under the auspices of the United Nations, for unilateral reservations, but exclides 
certain provisions from reservations; cf. ‘‘United Nations Practice with Respect to 
Reservations to Multipartite Instruments,’’ by Yuen-li Liang, this JOURNAL, Vol. 44 
(1950), p. 117. 

14 ILO Convention 97, Art. 8. 15 ILO Recommendetion No. 86, Art. 25. 

16 Resolution 8 (T). 

17 This refers to the surrender of war criminals, quislings and traitors. 
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which may lead to the return of a refugee to a country where he may become 
the victim of persecution; but it seems difficult to reconcile such a rule 
with the doctrine of the unlimited right of states to regulate the admission 
of aliens. It is believed, however, that a rule of international law is in the 
process of development, which qualifies this right in the sense that states 
should not refuse admission to a bona fide refugee where such a refusal 
would expose him to persecution endangering his life or freedom, t.e. 
primarily at the frontiers of his country of origin. This does not imply 
that the admitting state should necessarily permit the continued residence 
of the refugee once admitted. The admitting state may, subject to its 
treaty obligations, and sometimes does, expel him to another country. 


2. Civil Rights 


Like other aliens, refugees are entitled to those minimum rights which 
customary international law prescribes for the treatment of aliens; but in 
their case the safeguard which exists in the diplomatie protection by the 
home state of the alien is lacking. Among civil rights—which term is 
used here in distinction to political rights ‘*—ineluding therefore social 
and economic rights, the right to earn a living, the right to work, is of 
particular importance for refugees. 

The Conventions of 1933 and 1938 regulate certain civil rights of 
refugees. They provide, as regards their right to work, that ‘‘restrictions 
ensuing from the application of laws and regulations for the protection of 
the national labour market shall not be applied in all their severity to 
refugees,” and that ‘‘they shall be automatically suspended in favour of 
a refugee who: a) has been resident for not less than 3 years in the country ; 
b) is married to a person possessing the nationality of the country of 
residence; c) has one or more children possessing the nationality of the 
country of residence’’; and, in the case of the Convention cf 1933, ‘‘d) 
is an ex-combatant of the Great War.’’ (Articles 7 and 9 respectively.) 
They further provide that refugees should receive the most favorable treat- 
ment accorded to the nationals of a foreign country in cases of industrial 
accidents (Articles 8 and 10 respectively), in respect of welfare and relief 
(Articles 9-11 and 11-13 respectively), social security (Articles 10 and 12 
respectively). The same treatment as is accorded to nationals is to be 
accorded to refugees as regards accese to courts, legal assistance and 
exemption from cautio judicatum solvi (Articles 6 and 8 respectively), 
as well as with regard to the fiscal regime (Articles 18 and 16 respectively). 

As regards labor conditions, most of the agreements concluded by the 
International Refugee Organization for the resettlement and the selection 
of refugee workers provide that they shall enjoy the same labor conditions 
as national workers; e.g., the agreement between the Preparatory Commis- 


18 See- Borchard, Diplomatie Protection of Citizens Abroad (1922), p. 70. 
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sion of the International Refugee Organization and the United Kingdom 
concerning recruitment for employment in Great Britain of displaced 
persons resident in the U. S. Zone of Germany, of September 26, eee 19 
reads in Article XI: 


The displaced persons accepted for work in Great Britain will be paid 
the same wages and employed under the same conditions as British 
workers, and will be provided with suitable accommodation. They 
will pay the same contribution for social insurance and enjoy the same 
legal protection as British workers and will be subject to the same 
payments for income and other taxes. They will be able to apply for 
naturalization, in accordance with British law, on the same terms as 
other resident ‘foreigners. 


Similar treatment is in fact provided for refugees in the great majority of 
countries which have accepted them as immigrants. 

The Convention of July 28, 1951, Relating to the Status of Refugees 
envisages four standards of treatment for refugees, as regards their 
enjoyment of particular civil rights: (1) treatment as accorded to nationals 
of the contracting state; (2) treatment as accorded zo nationals of the 
state of the habitual residence of the refugee; (8) the most favorable treat- 
ment accorded to nationals of a foreign country; (4) treatment as favorable 
as possible, and in any event not less favorable than that accorded gen- 
erally to aliens in the same circumstances. 

Assimilation to nationals of the contracting state is provided for refugees 
who have completed three years’ residence in the country, or who Lave 
a spouse or children possessing the nationality of the country, as to tueir 
right to engage in wage-earning employment (Article 17, paragraph 2); 
for all refugees as regards freedom of religious practice and of the religious 
education of their children (Article 4) ; rationing (Article 20) ; elementary 
education (Article 22, paragraph 1); public relief (Article 23); labor 
legislation and social security (Article 24); and the fiscal regime (Ar- 
ticle 29). 

Assimilation to nationals of the country of habitual residence is provided 
for in respect of industrial property of refugees (inventions, trademarks, 
ete.), of their rights in literary, artistic and scientific works (Article 14), 
and with regard to access to courts, legal assistance and sem aes from 
cautio judicatum solvi (Article 16). 

Most-favored-nation treatment is stipulated as regards non-profit-making 
associations ana trade unions (Article 15) and the right to engage in wage- 
earning employment of refugees not belonging to one of the above-men- 
tioned groups (Article 17, paragraph 1). 

The fourth standard of treatment, namely, the treatment accorded to 
aliens generally, with a recommendation for more favorable treatment, is 
provided for as regards acquisition of property and rights pertaining 


19 TRO Doe. PC/LEG J8- 
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thereto (Article 13), the right to engage in agriculture, industry, commerce 
and handicrafts and to establish commercial and industrial companies 
(Article 18), the right to practice liberal professions (Article 19), the 
right to housing accommodation (Article 21), the right to higher educa- 
tion, access to studies, recognition of foreign degrees, the remission of 
school fees and the award of scholarships (Article 22). 

The convention contains a residual clause providing for general aliens’ 
treatment in all other matters (Article 7, paragraph 1), and reserves 
explicitly wider rights accorded to refugees irrespective of the convention 
(Article 5). By the ‘‘treatment accorded to aliens generally” the Ad 
Hoe Committee of the Economic and Social Council which prepared the 
convention understood the treatment accorded to the average alien in the 
country concerned, rather than minimum treatment.”° 

A. particular difficulty occurs in countries whose law grants civil rights 
to aliens only subject to reciprocity whether on the basis of treaties °! or 
due to de facto or ‘‘legislative’’ reciprocity. This principle, which aims 
at safeguarding the rights of the country’s own nationals abroad and at 
raising the standard of their treatment, and which also results in retorsion 
according to the rule ‘‘quod tu mihi hodie, ego tibi cras,” ?? serves no 
purpose in the case of refugees.” It seems, therefore, equitable to exempt 
refugees from the application of this principle, but the effects of such 
exemption vary under different legal systems. 

The Conventions of 1985 (Article 14) and of 1938 (Article 17) provide 
that ‘‘the enjoyment of certain rights and the benefit of certain favours 
accorded to foreigners subject to reciprocity shall not be refused to refugees 
in the absence of reciprocity,’’ but several signatory states made reserva- 
tions to this article: in the case of the 1933 Convention, Belgium, Czecho- 
slovakia, Denmark, Egypt, Norway and the United Kingdom; in the case 
of the 1988 Convention, Belgium, Denmark, Norway, and the United 
Kingdom. | 

The provisions of the Convention Relating to the Status of Refugees of 
July 28, 1951, dealing with exemption from reciprocity (Article 7) are 
more limited in scope: after a period of 3 years’ residence all refugees shall 
enjoy exemption from legislative reciprocity in the contracting state 


20 Report of the Ad Hoe Committee on Statelessness and Related Problems (U.N. Doce. 
E/1618), p. 42. 

21 For instance, Art. 11 of the French Civil Code (Napoleonic Code): ‘‘A foreigner 
shall enjoy in France the same civil rights as those granted to French nationals by the 
treaties of the nation to which such foreigner belongs.’’ 

22 Cf. Reuth-Nicolussi, ‘‘ Displaced Persons and International Law,’’ Hague Academy 
of International Law, Recueil des Cours, 1948 (II), p. 5. l 

23 Cf. Exposé des Motifs of the French Government in proposing the ratification of 
the Convention of October 28, 1933, Documents parlementaires des Chambres, Annexe 
No. 6988, Session 17 March 1936, p. 627; also Rubinstein, ‘‘The Refugee Problem,’’ in 
International Affairs, Vol. XV (1986), p. 716. 
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(Article 7, paragraph 2); rights and benefits to which refugees were 
already entitled in the absence of reciprocity at the date of entry into force 
of the convention shall be maintained (paragraph 3); the convention fur- 
ther contains a recommendation for complete exemption of refugees from 
the requirement of reciprocity (paragraph 4). 


3. Personal Status 


While in common law countries the personal status of an individual is 
governed by the law of his country of domicile, the countries of Europe 
and several countries of Latin America apply the law of the country of 
nationality. In both cases difficult questions of conflict of laws may arise 
for refugees; it may be doubtful whether a refugee has acquired a 
domicile of choice; the nationality of refugees is often dizficult to determine, 
and the status of stateless refugees gives rise to difficulties in countries 
which apply the law of the country of nationality and which lack provisions 
covering the status of stateless persons. Moreover, the application to 
refugees of the law whether of the domicile of birth or of nationality may 
create hardship, since political or territorial changes in the country of 
origin often bring profound: changes of legislation in their train, and 
since refugees are often unable to comply with the requirements prescribed 
by the prevailing law of their country of origin for the performance of 
legal acts, such as the production of certificates of capacity to marry issued 
by the authorities of the country of origin. On the other hand, it some- 
times appears necessary to safeguard rights of refugees acquired under 
their former national law. 

Clearly the greatest difficulties in practice arise for refugees residing in 
countries where the law of the country of nationality is applied. Thus 
the position in France and Germany is most important In view of the 
great number of refugees there. In France, which is a party to the Con- 
vention of October 28, 1933, the validity of that convention has been 
extended to Spanish refugees.2* According to agreements concluded be- 
tween the Preparatory Commission for the International Refugee Organiza- 
tion and France on January 13, 1948, and April 24, 1949, concerning the 
selection of refugees and displaced persons for France (home territory and 
Algeria), and concerning the recruitment of displaced persons for French 
Guiana,” the provisions of Articles 4-6 inclusive and Article 8 of the 
Convention of October 28, 1938, and of Articles 6-8 inclusive and Article 
10 of the Convention of February 10, 1938, shall apply to refugees coming 
within the terms of these agreements, as long as they reside in French 
territory. 


24 Decree No. 45-766 of March 15, 1945 (J.O. No. 94/1945). 
25 IRO Doe. PC/LEG/9, Art. 6. 
26 IRO Doc. TRO/LEG/GOV/14, Art. VII. 
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As regards Germany, a law enacted by the Allied High Commission 2’ 
provides in Article 1: 


In every case in which the Introductory Law to the German Civil Code 
provides that the national law shall apply, the status of a displaced 
person or refugee shall be determined with reference to the law of 
the state in which he has his ordinary residence, or had his ordinary 
residence, at the relevant time, or, in the absence of ordinary residence, 
the law of the state in which he is or was at the relevant time. 


The Convention of October 28, 1933, provides that the personal status of 
refugees shall be governed by the law of their country of domicile or, failing 
such, by the law of their country of residence (Article 4). The same- 
principle applies to the dissolution of marriages (Article 5). The Conven- 
tion of February 10, 1988, on the other hand, contains this rule only for 
refugees having no nationality. The personal status of refugees who have 
retained their original nationality shall be governed by the rules applicable 
in the country concerned to foreigners possessing a nationality (Article 6). 
Both conventions provide that rights acquired under the former national 
law of the refugee shall be respected, subject to compliance with the 
formalities of the law of their country of domicile, or failing such, of the 
law of their country of residence (Articles 4 and 7 respectively). 

The Convention of July 28, 1951, adopts the principle laid down in 
Article 4-of the Nansen Convention. Article 12 of the convention reads: 


1. The personal status of a refugee shall be governed by the law of 
the country of his domicile or, if he has no domicile, by the law of 
the country of his residence. 

2. Rights previously acquired by a refugee and dependent on 
personal status, more particularly rights attaching to marriage, shall 
be respected by a Contracting State, subject to compliance, if this be 
necessary, with the formalities required by the law of that State, 
provided that the right in question is one which would have been 
recognized by the law of that State had he not become a refugee. 


The convention contains no definition of the term ‘‘domicile.’’ If in- 
terpreted in the same sense as in common law, the subsidiary reference to 
residence would become meaningless. One may therefore assume that 
the term means ordinary and habitual residence, or, in the terms of the 
Permanent Court of International Justice, ‘‘the particular locality to which 
a person is attached—normally the home, the house inhabited by the person 
concerned, the place where an individual’s activities and interests, both 
personal and economic, are mainly centered.’’ ?8 


27 Law No. 23 of March 17, 1950, High Commission O.J. No. 13. 
28P.C.I.J., No. A/T, p. 79. 
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4, Treatment of Refugees in Time of War—-Exceptional Measures 
against Refugees 


Refugees, being aliens in their country of residence, are subject to any 
measures, consistent with international law, which the state of residence 
decides to take against aliens and their property, for reasons of national 
security or for other reasons. In time of war refugees of enemy na- 
tionality are liable to be considered as enemy aliens, although they will as 
a rule be opposed to the belligerent government of their country of 
nationality. | 

During the second World War, the treatment of refugees of enemy 
nationality varied in the different countries.2® The application of the 
nationality test to refugees who feel no loyalty to their government met 
with criticism, and a considerable literature developed on the problem.*° 
If applied strictly, that test leads to an artificial distinction between refugees 
who have retained their original nationality and those who have become 
stateless by deprivation of their nationality.*4 This matter was therefore 
treated by the Diplomatie Conference convened in 1949 by the Swiss 
Government in Geneva to establish international conventions for the pro- 
tection of victims of war in the light of experience gained during the 
second World War. The Convention of August 12, 1949, Relative to 
the Protection of Civilian Persons in Time of War provides that 


in applying the measures of control mentioned in the present Con- 
vention, the Detaining Power shall not treat as enemy aliens exclu- 
sively on the basis of their nationality de jure of an enemy State, 
refugees who do not, in fact, enjoy the protection of any Government. 
(Article 44.) 


The convention further provides that ‘‘in no circumstances shall a pro- 
tected person be transferred to a country where he or ske may have reason 
to fear persecution for his or her political opinions or religious beliefs.’’ 
(Article 45, paragraph 4.) Up to February 1, 1954, it had been signed by 
61 states and had been ratified or aeceded to, by 32 states.*? 


29 Cf. Kempner, ‘The Enemy Alien Problem in the Present War,’’ this JoURNAL, 
Vol. 84 (1940), p. 443. ) 

80 Sea, inter alia, Kempner, loc. cit.; Liéwenfeld, ‘‘Status of Stateless Persors,’’ 
Grotius Society Transactions, Vol. 27 (1946), p. 59; P. Weis, The Undermining of 
the Nationality Concept by German Law (London, 1943). 

8iIn Great Britain, stateless persons who had enemy nationality at birth are deemed 
to be enemy aliens, according to the principle of retention of nationality contained in 
Art. 21 (1) of the Aliens Order 1920, S.R. & O. 448, as amended 1923, S.R. & O. 326. 

82 Austria, Belgium, Chile, Czechoslovakia, Denmark, Egypt, France, Guatemala, Eoly 
See, India, Israel, Italy, Japan, Jordan, Lebanon, Liechtenstein, Luxembourg, Mexico, 
Monacc, Nicaragua, Norway, Pakistan, Philippines, El Salvador, San Marino, Spain, 
Sweden, Switzerland, Syria, Union of South Africa, Vietnam, and Yugoslavia. 
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During the second World War some Allied countries subjected refugees 
in their territory to compulsory national service. The draft conventions 
presented to the Ad Hoe Committee of the Economie and Social Council 
which drew up the convention of July 28, 1951, by the Government of 
France è and by the Secretary General of the United Nations ** contained 
clauses dealing with the question of military service of refugees. The 
Ad Hoe Committee decided not to include a provision on military service 
in the convention: 


The Committee felt that such a provision might be open to misin- 
terpretation, and that this problem is covered by the general rules of 
international law and practice. On the other hand, it was not in- 
tended to suggest that governments might not require military service 
of refugees subject to such law and practice.*® 


Just as in time of war, refugees may also be affected in peacetime by 
exceptional measures taken against nationals of their country of origin 
(retorsion and reprisals, particularly by blocking or sequestration of 
property), although such measures will not, in their case, lead to the 
desired result of compelling the home state to settle the dispute. The 
Convention Relating to the Status of Refugees of July 28, 1951, therefore 
extends the’ principle incorporated in Article 44 of the Convention for 
the Protection of Civilian Persons in Time of War to exceptional measures 
in general. Article 8 of the Convention on Refugees reads: 


With regard to exceptional measures which may be taken against the 
person, property or interests of nationals of a foreign State, the Con- 
tracting States shall not apply such measures to a refugee who is 
formally a national of the said State solely. on account of such na- 
tionality. Contracting States which, under their legislation, are 
prevented from applying the general principle expressed in this article, 
shall, in appropriate cases, grant exemptions in favour of such refugees. 


5. Travel Documents 


In the modern world a travel document or passport is as a rule necessary 
for foreign travel. A refugee’s need is greater than anyone else’s in that 
he cannot even establish himself in any country other than that of his first 
asylum unless he can legally travel thither; to the extent that he is de- 
prived of the protection of the government of his country of origin and 
thus cannot be issued its national passport, special measures have been 
necessary to see that he can be issued some appropriate document that is 
generally recognized. Most, if not all, governments have administrative 
arrangements whereby stateless persons resident in their territory may be 
issued a travel document. In some cases the document is a single sheet 


33 U.N. Doe. E/AC.32/1.3. 34 U.N. Doe. E/AC.32/2, 
35 U.N. Doe. E/1618, p. 36. 
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of paper, sometimes even typewritten; in other cases the document is a 
bound booklet having the appearance of a national passport. Sometimes 
such a document carries the right to return to the country of issue; scme- 
times it is recognized by consuls of other countries as an appropriate docu- 
ment on waich a visa may be affixed and sometimes not. 

The pre-eminence of the need for an internationally recognized document 
was in fact such that the first international agreement for the protection 
of refugees was concerned with arrangements for the issue of what has 
become known as the ‘‘Nansen Passport.” This was a single sheet of 
paper in an agreed form, and was issued to Russian refugees pursuant 
to the Arrangement of July 5, 1922.5° This Arrangement was adopted by 
53 governments in order to remove a serious obstacle particularly to the 
resettlement of refugees, the major refugee problem at that time being the 
resettlement of about a million Russian refugees who had left Russia after 
the Revolution of 1917. 

The “‘ Plan for the Issue of Certificates of Identity to Armenian Refugees”? 
of May 31, 1924," made identical provision for this other group, and 
additional provisions for both groups were contained in an Arrangement 
of May 12, 1926.°* The benefits of this system were extended by an Arrange- 
ment of June 30, 1928,°° to Turkish, Assyrian, Assyro-Chaldean and as- 
similated refugees and, by an Arrangement of July 30, 1935, to refugees 
from the Saar; *? a similar document was made available for issue to 
refugees coming from Germany under the terms of Chapter III of the 
Convention of February 10, 1938, whose scope was extended to refugees 
coming from Austria. 

The emergenee of a new refugee problem in 1945 and 1946, constituted 
mainly by those displaced persons found in Europe by the advancing 
Allied armies, who refused to be repatriated, made new measures neces- 
sary. An intergovernmental conference held in London approved, on 
October 15, 1946, an Agreement on the Adoption of a Travel Document 
for Refugees.** It applies to refugees who are the concern of the Inter- 
governmental Committee on Refugees (subsequently, by virtue of Article 
20 of the International Refugee Organization as the successor organization 
to the Intergovernmental Committee), who do not benefit by the provisions 
regarding the issue of a travel document contained in pr2vious agreements. 
The document issued pursuant to this Agreement is in the form of a pass- 
port and is known as the ‘‘London Travel Document.’' The Agreement 
has been signed by 28 countries and ratified by 21. Twelve other govern- 


86 League of Nations Treaty Series, Vol. XIII, No, 355. 

87 League of Nations Doc. Cl.72 (a). 1924. 

38 League of Nations Treaty Series, Vol. LAX XIX, No. 2004. 
39 Ibid., No. 2006. 

40 Annex to League of Nations Document CL.120. 1935.X1L. 
41 U.N. Treaty Series, Vol. 11, No. 150. 


THE INTERNATIONAL PROTECTION OF REFUGEES 207 


ments have formally undertaken to recognize travel documents issued in 
accordance with it; it is recognized de facto by the authorities of most 
countries. 

The various agreements from 1922 onwards demonstrate a gradual de- 
velopment of international practice. The original “‘Nansen Passports’’ 
did not entitle holders to return to the country of issue, whereas the Ar- 
rangement of May 12, 1926, recommended that issuing governments should 
affix return visas to the documents. A document issued under the 1938 Con- 
vention, however, entitled its holders to return to the country of issue dur- 
ing the period of validity of the-document, which was fixed at one year; and 
the Agreement of October 15, 1946, made similar provisions, documents 
having a validity of either one or two years, subject to the possibility that 
the period during which a holder could return might in exceptional cases 
be reduced to not less than three months. The 1926 and 1928 Arrange- 
ments contained one provision which was not continued in later agree- 
ments; namely, that a fee of 5 gold frances, for which the ‘‘Nansen Stamp’’ 
was affixed to the document, was to be charged for the issue of the certificate 
to form a revolving fund created by the League of Nations for the benefit 
of refugees covered by the Arrangements. ) 

The Convention of July 28, 1951, is in the nature of a consolidating 
agreement for all the previous agreements, and provides in Article 28 and 
in the annexed Schedule for the issue of a travel document to refugees 
within the scope of the convention. Such refugees include all those covered 
by previous agreements, and the document is to be similar in form to the 
London Travel Document, though the conditions of issue are somewhat 
broader. This document is to supersede, as between the contracting states, 
the travel documents issued in accordance with previous agreements,“ in- 
cluding the Nansen passport. The establishment of a uniform and uni- 
versally recognized travel document for refugees, which might become 
known as a new Nansen passport, would be highly desirable. 


Til. THE PROTECTION OF REFUGEES py INTERNATIONAL AGENCIES 
1. The Agencies 


For the past thirty years, the world has been on the move. Natural and 
political disturbances in China, India, the Near East and elsewhere have 
caused millions to leave their homes; wars, deportations and exchanges of 
population have caused millions to cross frontiers; the Potsdam Agreement 


41a According to Art. 37, the convention replaces, without prejudice to Art. 28, par. 2, 
as between parties to it, the Arrangements of July 5, 1942, May 31, 1924, May 12, 1926, 
June 30, 1928, and July 30, 1935, the Conventions of Oct. 28, 1933, and Feb. 10, 1938, 
the Protocol of Sept. 14, 1939, and the Agreement of Oct. 15, 1946. According to Art. 
28, par. 2, ‘‘ Travel documents issued to refugees under previous international agreements 
by parties thereto shall be-recognized and treated by the Contracting States in the same 
way as if they had been issued pursuant to this artiele.’’ 
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of 1945 and prior decisions then confirmed brought millions of Germanie 
people to Germany. Beyond these numbers, between two and three million 
persons have in that time severed their connections with their home 
countries in Europe on account of racial, religious and political persecution, 
„and have been assisted by international action to establish themselves 
elsewhere. The preceding sections of this article give examples of the 
development of state practice in certain legal and administrative matters 
relating to this last group. The component parts of this group of refugees 
from political, religious or racial persecution have been more precisely 
defined in the various international agreements which have been drawn up 
for their benefit. 

It would exceed the scope of this article to reproduce in detail the 
various definitions of refugees in these instruments. The keenness of the 
discussions which took place in the various international organs on the 
establishment of these definitions, ir. particular in the United Nations on 
the occasion of the elaboration of the constitution of the International 
Refugee Organization and of the Statute of the United Nations High Com- 
missioner for Refugees is, however, good evidence that governments attach 
real importance to the delimitation of internationally protected refugees 
from persons who are not considered as being in need and as deserving of 
international protection.*? 

The evolution of state practice has been illustrated in the preceding 
pages, ¿nter alia, by reference to international instruments defining certain 
aspects of the status of refugees. Their ‘significance in the practice of 
states transcends their contractual and geographical scope: one reason given 
by governments for failing to adhere to any particular agreement has often 
been that its terms are already applied according to municipal law, or its 
objectives otherwise fulfilled. International action for refugees is char- 
acterized by the fact that it was considered as temporary, its ultimate aim 
being the solution of the refugee problem either by the repatriation of 
refugees, or by their integration and finally their naturalization in countries 
of asylum or resettlement. 

Since 1921, governments have created intergovernmental agencies to un- 
dertake international action on behalf of refugees. These agencies were of 
a temporary character, but events frequently necessitated the establishment 
of new agencies once the former had disappeared. On June 27, 1921, 
the Council of the League of Nations decided to appoint a High Commis- 
sioner for Russian Refugees, whose duty would be to co-ordinate the action 
taken in the various countries on this question. Dr. Fridtjof Nansen was 
appointed High Commissioner on August 20, 1921. His task was: 


42 Cf, on this subject Nathan-Chapotot, La qualification internationale des Réfugiés et 
Personnes Déplacées dans le cadre des Nations Unies (Paris, 1949}. 
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a) to define the legal status of refugees; . 

b) to organize their repatriation or their allocation to the various 
countries which might be able to receive them, and to find means of 
work for them; | 

c) to undertake relief work amongst them, with the aid of philanthropic 
societies.** 


The mandate of the High Commissioner was extended in 1924 to Armenian 
refugees, and n 1928 to Assyrian; Assyro-Chaldean and Turkish refugees. 
Between 1924 and 1929, the tasks of the High Commissioner in the field 
of relief of refugees were entrusted to the International Labor Office, while 
their protection, t.e., in the terms of the report presented to the Council 
of the League, the definition of their legal status, became his main re- 
sponsibility. In 1929 both tasks were again combined in the Office of the 
High Commissioner, which was placed under the authority of the Secre- 
tary General of the League of Nations. Dr. Nansen died in May, 1930. 
After his death, the legal and political protection of Russian and assimilated 
refugees (‘‘Nansen refugees’’) was assumed by the regular organs of the 
League. The Nansen International Office for Refugees was created as an 
autonomous body, under the authority of the League, for the discharge of 
the humanitarian tasks relating to relief, This office went into liquidation 
as from the end of 1938. | 
On Hitler coming into power in Germany, many people left that country 
as refugees, and in consequence the Council of the League of Nations ap- 
pointed a ‘‘High Commissioner for Refugees coming from Germany.”’ 
Owing to Germany’s objections, the High Commissioner’s Office was not 
incorporated into the League of Nations until 1936, after the withdrawal 
of Germany from the League. ‘This office was liquidated as from December 
31, 1938, simultaneously with the liquidation of the Nansen International 
Office ; both offices, as the result of a decision taken on September 30, 1988, 
by the Assembly of the League of Nations, were replaced by a High Com- 
missioner’s Office for all refugees under the protection of the League of 
Nations, whose seat was in London. Refugees from the Sudeten territories 
of Czechoslovakia were subsequently included in the mandate of the new 
High Commissioner, which also extended de facto to refugees from Austria. 
In order to give to refugees and potential refugees from Germany and 
Austria assistance complementary to that accorded by the League of Na- 
tions High Commissioner for Refugees, an international conference, held 
at Evian in July, 1938, on the initiative of President Franklin D. Roosevelt, 
and attended by the representatives of 32 states, set up an Intergovern- 
mental Committee on Refugees (IGCR) with its seat in London. By the 
personal union existing in the person of Sir Herbert W. Emerson, at the 
same time High Commissioner of the League of Nations and Director of 


43 Annex 224 to Minutes of 13th Session cf the Council of the League of Nations, 
Geneva, June 17-28, 1921. 
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the Intergovernmental Committee on Refugees, and by she administrative 
co-ordination of the offices of the two bodies, which used the same premises, 
close co-operation between them was established. The mandate of the 
Intergovernmental Committee on Refugees was subsequently extended as a 
result of a conference between representatives of the United Kingdom and 
the United States held in Bermuda in 1948, to ‘‘all persons wherever they 
may be who, as a result of events in Europe, have had to leave their coun- 
tries of residence because of the danger to nen lives or liberties on account 
of their race, religion, or political beliefs.’ This decision enabled the 
organization to extend its program to Spanish refugees end to new groups 
of refugees who emerged during the second World War. 

After the second World War, the United Nations Relief and Rehabilita- 
tion Administration (UNRRA) became responsible for the care of “‘dis- 
placed persons”? in Austria, Germany, Italy and certain areas in Africa 
and the Near East. The Administration acted in conjunction with the 
military authorities and local governments concerned. About a million. 
‘‘ displaced persons’’ refused to return to their countries of origin after 
the war and became in fact a new category of refugees to add to the 
Russian, Armenian, German, Austrian and Spanish refugees for whom 
international action had already been taken.** When the governments most 
concerned came in 1945 to consider this problem, individually and within 
the United Nations, there was general agreement that the refugee problem 
should be dealt with as a whole. Thus after about eighteen months of dis- 
cussion, the constitution of the International Refugee Organization (IRO) 
was adopted in December, 1946, by the General Assemoly of the United 
Nations. The constitution itself did not formally come into force until 
September, 1948, owing to insufficiency of ratifications and financial sup- 
port; but under an ‘‘ Agreement on interim measures to be taken in respect 
of refugees and displaced persons’’ incorporated in the same resolution, 
its provisions were carried out from July 1, 1947, by the Preparatory Com- 
mission for the International Refugee Organization (PCIRO) which as- 
sumed financial and operational responsibility as from that date for the 
work being done by the Intergovernmental Committee and that of UNRRA 
relating to refugees; there was thus a development of work which was such 
that when the IRO constitution came into force no practical change pe- 
curred in the work, the change being nominal only. The functions en- 
trusted to the International Refugee Organization were: repatriation; 
identification, registration and classification; care and assistance; legal and 
political protection and the resettlement and re-establishment of refugees 
within the mandate of the organization.* 


44 These groups which are covered by prewar international instruments are technically 
called ‘‘statutory refugees.’’ 

45 Resolution 62 (I), Dee. 15, 1946. 

46 Art. 2, See. 1 of the constitution of the International Refugee Organization. 
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As the practical task of maintaining refugees, and their transportation 
to their countries of origin or overseas resettlement countries neared com- 
pletion, governments and organs of the United Nations again discussed the 
form of any necessary further international work on behalf of refugees. 
It was ultimately decided that the international protection of refugees 
should, from January 1, 1951, become the responsibility of a United 
Nations High Commissioner for Refugees (UNHCR). Dr. G. J. van 
Heuven Goedhart was elected to that office in December,. 1950, for a period 
of three years. In October, 1953, the General Assembly decided to continue 
the Office of the United Nations High Commissioner for Refugees for a 
further period of five years and to review, not later than at its 12th regular 
session, the arrangements for the Office with a view to determining whether 
it should be continued beyond December 31, 1958.47* Dr. van Heuven 
Goedhart was re-elected for a period of five years from January 1, 1954, 
In distinction to previous agencies, the High Commissioner’s mandate is not 
selective. It covers existing groups of refugees—apart from certain ex- 
ceptions—as well as potential new groups of refugees.*® In practice, it 
means particularly the extension of international protection to Volks- 
deutsche refugees outside Germany. (‘‘Volksdeutsche’’ are members of 
pre-war Germanic minorities in Central and Eastern European countries ; 
many are now in Austria and Germany.) l 


2. The Work of the Agencies 


In resolutions of the Assembly of the League of Nations, and in the IRO 
constitution, the function of protection of refugees entrusted to interna- 
tional agencies is termed “‘legal and political protection’’; no precise def- 
nition of this term can be found in international instruments. The Statute 
of the Office of the United Nations High Commissioner for Refugees uses 
the term ‘‘international protection.” In spite of changes in zhe structure 
of international agencies, their activities in the exercise of this function 
have been remarkably uniform. First (though without implying any 
necessary order of importance), they kept in touch with contracting states 
as regards the implementation of existing international instruments re- 
lating to the status of refugees and their application to individuals and 
groups of refugees; they supervised the entry into force of such instruments 
by seeking to secure new accessions and ratifications, with a view to their 
universal application, and they promoted the conclusion of new interna- 
tional instruments designed to determine or to improve the legal status of 
refugees, or to overcome special disabilities arising from that status, and 
initiated the amendment of existing instruments. 


47 Resolution 319 (A) (IV), Dee. 3, 1949, of the United Nations General Assembly. 

47a Resolution 727 (VIII), Oct. 23, 1953, of the U.N. General Assembly. 

48 Statute of the Office of the United Nations High Commissioner for Refugees (Reso- 
lution 428 (V), Dec. 14, 1950, U.N. General Assembly), Ch. IT, Arts. 6 end 7. 
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As prewar international agreements relating to the status of refugees 
contained no clause empowering any international body to supervise their 
application, work on this matter was often quite informal as between the 
League of Nations High Commissioner or his local representatives and 
officials of the country concerned. In some cases important results were 
achieved, as, for example, when in the immediate postwar period the terms 
‘of the Convention of October 28, 1933, were extended by the French Gov- 
ernment to cover Spanish refugees in France.*® 

As regards new multilateral agreements, the initiative which led to the 
conclusion of the London Agreement of October 15, 1946, on Travel Docu- 
ments was taken by the Intergovernmental Committee on Refugees. In 
view of the importance of travel documents for the resettlement of refugees, 
special efforts were made by the Intergovernmental Committee and the 
International Refugee Organization to increase the number of accessicns 
to that Agreement, to secure its implementation and the recognition of 
travel documents issued under it. In some countries the local representa- 
tives of the International Refugee Organization took part in the pro- 
cedure for the issue of travel documents to refugees, e.g., in Italy, where 
the arrangements for the issue of the London Travel Document involved 
the IRO Office in Rome in the work of physically preparing and delivering 
the documents to refugees. The organization also took an active part in 
the preparation of the Convention of July 28, 1951, Relating to the Status 
of Refugees, and the High Commissioner for Refugees participated in the 
work of the Conference of Plenipotentiaries which adopted the conventicn, 
in accordance with the resolution of the United Nations General Assemkly . 
for the convening of that conference.** 

IRO observers participated in international proceedings whenever ques- 
tions of special importance to refugees were discussed, in particular, in 
proceedings for the elaboration of general international instruments such 
as the Universal Declaration of Human Rights, and the Draft Covenant 
on Human Rights. The initiative taken by the Preparatory Commission 
of the International Refugee Organization for the establishment of a Con- 
vention on the Declaration of Death of Missing Persons by means of a 
formal communication to the Economic and Social Council ®° may be 
mentioned in this connection. The IRO Administration collaborated with 
the Secretariat of the United Nations in the preparation of this convention, 
_ which was adopted by the United Nations Conference on Declaration of 
Death of Missing Persons at Lake Success on April 6, 1950.51 

In contrast to previous international instruments which provided for 
the establishment of international organs for the protection of refugees, 


49 See supra, p. 202. 

49a Resolution 428 (V) B, Dee. 14, 1950. 

50 Resolution No. 75 of May, 1948, IRO Doc. PREP/222/Rev.1. 
51 U.N. Doe. A/Conf.1/9. 
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the Statute of the United Nations High Commissioner’s Office contains 
detailed provisions relating to-the authority, functions, competence, activi- 
ties and organization of the new organ. Chapter II, paragraph 8, of that 
Statute states explicitly : 


The High Commissioner shall provide for the protection of refugees | 
falling under the competence of his office by: 


(a) Promoting the conelusion and ratification of international con- 
ventions for the protection of refugees, supervising their application 
and proposing amendments thereto; 


The Statute also provides that ‘‘he may present his views to the General 
Assembly, the Economic and Social Council and subsidiary bodies,’’ 5 and 
it authorizes him to invite the co-operation of the specialized agencies. - 

Tt will have been seen, however, from many instances in this article, that 
the refugees’ legal position is often not founded on any international in- 
strument. The second major task of the international agencies has there- 
fore been to consult with governments about the institution of administra- 
tive and, where necessary, legislative measures, in order to overcome legal 
disabilities of refugees and to improve their status. This work is constant, 
whether it be the interventions of the League of Nations High Commissioner 
with the British Government concerning the administrative measures neces- 
sary to end the internment, of Austrian and German refugees in Great 
Britain during the second World War, or the successful interventions of 
the International Refugee Organization resulting in the passing of Law 
No. 23 of March 17, 1950, by the Allied High Commission for Germany 
regularizing the personal status of refugees in Germany.** 

Thirdly, the international agencies have concluded agreements with gov- 
ernments in order to establish a legal basis for the exercise of their protec- 
tion functions in the territory concerned, in order to regulate the admission 
of refugees and, in the absence of or in addition to multilateral interna- 
tional instruments to which the state concerned was party, the legal status 
of resident refugees. This function was authorized for the International 
Refugee Organization by its constitution (Article 2, paragraph 2 (e) and 
(j), and Article 15). As regards the United Nations High Commissioner 
for Refugees, this work may be regarded as covered by Chapter II, para- 
graph 8 (b) of the Statute, which reads: 


Promoting through special agreements with Governments the execu- 
tion of any measures calculated to improve the situation of refugees 
and to reduce the number requiring protection; 


Although this clause refers to special agreements, measures promoted with- 
out the need of special agreements may a fortiori be considered as being 
intended. . 


52 Ch. IT, par. 11. 53 Ibid., par. 12. 
54 See supra, p. 203. 
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The conclusion of such agreements has been a standard practice of the 
International Refugee Organization in both European and overseas coun- 
tries; sometimes the matter of protection of refugees is treated in a simple 
permissive clause contained in a general agreement, and sometimes a whole 
agreement is devoted to the matter. The latter procedure was adopted 
for example in Italy, where IRO’s activities in this field as well as detailed 
‘practical arrangements for ensuring the legal residence of refugees in the 
country were governed by an agreement between the Italian Government 
and the organization originally concluded in 1948 and subsequently 
_ amended. The agreement has now been replaced by an agreement and an 
arrangement concluded in 1952 between the Italian Government and the 
United Nations High Commissioner for Refugees. Similarly IRO’s ac- 
tivities in France were based on an agreement dated January 30, 1948, 
between the government and the organization; after the cessation of IRO 
activities in France, this work was entrusted to a French Office for the Pro- 
tection of Refugees and Stateless Persons created by a special law of July 
25, 1952. 

The follow-up of agreements and interventions not founded on agree- 
ments normally, in common with all work other than the promotion and 
conclusion of agreements, involves direct contact with individual refugees, 
and representations on their behalf; thus, in order to exercise these and 
their other activities, the international organs charged with protection ap- 
pointed representatives in countries willing to receive them, and established 
offices there. In Belgium and France, these representatives were given 
the consular exequatur. In some instances, representation was entrusted 
to honorary correspondents or private humanitarian organizations dealing 
with refugees. 

The Statute of the Office of the High Commissioner for Refugees en- 
visages the appointment of local representatives (Chapter III, paragraph 
16), but does not refer to activities of this fourth type; indeed, it specifically 
charges the High Commissioner to confine his activities “fas a rule, to 
groups and categories of refugees.” (Chapter I, paragraph 2.) The in- 
terpretation of the High Commissioner’s Statute in this matter is of great 
importance to refugees, as there can be no doubt that a considerable part 
of the work of protection as carried out by the previous international agen- 
` cies has consisted of the representation to central and local authorities of the 
interests of individual refugees, both for the sake of the individuals or to 
draw attention to general problems by the use of specific examples. It 
related in fact to all questions of the legal position of refugees, such as their 
admission and right of residence, their personal status, right to work, labor 
conditions, employment contracts, social security anc pension rights, 
questions of public assistance, housing, freedom of movement, restitution 
‘of property of which refugees had been deprived by the Nazis, compensa- 
tion for war damages and damages inflicted by the Nazi regime, ete. 
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These are examples only of the activities of international agencies for 
the protection of refugees; the work that has been done in most countries 
with considerable numbers of refugees is a part of the international pro- 
tection of refugees, the whole of which is designed to improve the status of 
refugees, to remove the disabilities from which they suffer because they 


are refugees, and so to improve their chances of assimilation in new com- 


munities. 

One highly specialized activity of the international agencies has been 
the rendering of the so-called quasi-consular services to refugees, t.e., the 
agencies have issued to refugees, or certified, such documents as in the case 
of normal aliens are issued or certified by the consuls of their country of 
nationality. The Arrangement of June 30, 1928, relating to the Legal 
Status of Russian and Armenian Refugees 5ë recommended that this task 
be discharged by the representatives of the High Commissioner for Refu- 
gees as follows: 


It is recommended that the High Commissioner for Refugees shall, by 
appointing representatives in the greatest possible number of countries, 
render the following services, in so far as such services do not lie 
within the exclusive competence of the national authorities: 


(a) Certifying the identity and the position of the refugees ; 

(b) Certifying their family position and civil status, in so far as those 
are based on documents issued or events which took place in the 
refugees’ country of origin; 

(e) Testifying to the regularity, validity and conformity with the 
previous law of their country of origin, of documents issued in 
such country; ~ 

(d) Certifying the signature of refugees and copies and translations 
of documents drawn up in their own language; 

(e) Testifying before the authorities of the country to the good char- 
acter and conduct of the individual refugee, to his previous record, 
to his professional qualifications and to his University or academic 
standing ; | 

(£) Recommending the individual refugee to the competent authorities, 
particularly with a view to his obtaining visas, permits to reside 
in the country, admission to schools, libraries, etc. 


Since this arrangement had only the form of a recommendation, an Agree- 
ment concerning the functions of the League of Nations High Commissioner 
for Refugees was concluded on the same date, to which Belgium and France 
acceded, and which authorized the representatives of the High Commis- 
sioner to exercise these functions. Documents drawn up or certified by these 
representatives were to be considered as official documents having the same 
evidential value as documents issued by a national consul. After the 
termination of the first High Commissioner’s Office of the League, this 
special task was assumed by the representatives of the various international 


55 League of Nations Treaty Series, Vol. LXXXIX, No. 2005. 
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organs which succeeded it in the course of time, and tne service was ex- 
tended to other categories of refugees. 

The formal exercise of these functions by an international agency has 
been restricted to Belgium and France, but in the latter country it is now 
undertaken by the French Office for the Protection of Refugees and: State- 
less Persons; they were carried out on a somewhat informal basis by “he 
legal officers of the International Refugee Organization in Germany and 
Austria. In certain other countries they are undertaken by national au- 
thorities, while in common law countries there is hardly any need for them, 
as the issuance or certification of documents issued by the authorities of 
the country of nationality is rarely a requirement for the granting of 
rights to aliens. | 

Among these special functions the certification of the identity and po- 
sition of the refugees, namely, that a person is a refugee under the pro- 
tection of an international agency, is particularly important. This so- 
called ‘‘eligibility certificate’’ is evidence of the fact that the person con- 
cerned is an ‘‘internationally: protected person’’ and therefore entitled to 
the status accorded to this group under international instruments and 
municipal law. Some examples of the important legal consequences which 
such certificates have, under arrangements made with the national authcri- 
ties or under national laws or administrative regulations, may be cited: 
In Italy refugees illegally entering the country are put into ‘‘collecting 
centers.” They are released and their status in Italy is regularized upon 
individual certification of their refugee quality, previously done by the 
International Refugee Organization and now, after the cessation of IRO 
activities in Italy, by a commission consisting of representatives of the 
Italian Government and the United Nations High Commissioner for Rezu- 
gees. In France a similar certificate of eligibility, issued by the Interna- 
tional Refugee Organization until the cessation of its activities and now by 
the French Office for the Protection of Refugees and Stateless Persons, 
is required of a refugee to obtain a residence or work permit. In Germany, 
a similar document is necessary in order to secure for a refugee the rights 
and benefits which are accorded to non-German refugees under a ‘‘ law 
concerning the Status of Homeless Aliens’’ of April 25, 1951, the benefits 
of Allied High Commission Law No. 23 (see above, page 203), as well as 
other benefits. In a number of countries the eligibility certificate is a 
requirement for the issuance of the London Travel Document. l 

The 1951 Convention Relating to the Status of Refugees provides in 
Article 25 as regards these services: 


1. When the exercise of a right by a refugee would normally require the 
assistance of authorities of a foreign country to whcm he cannot have 
recourse, the Contracting States in whose territory Le is residing shall 
arrange that such assistance be afforded to him by their own authorities 
or by an international authority. ... 
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Thus while there exists a practice of states to provide for refugees a 
substitute for the administrative assistance rendered to nationals by their 
consuls, there is no uniform practice as to the authority by whom this as- 
sistance is rendered. 

To round off this summary of the work of international agencies, it may 
be useful to quote the other sections of paragraph 8 of Chapter II of the 
Statute of the Office of the United Nations High Commissioner for Refu- 
gees, according to which his functions are: 


(e) Assisting governmental and private efforts to premote volun- 
tary repatriation or assimilation within new national communities; 

(d) Promoting the admission of refugees, not excluding those in the 
most destitute categories, to the territories of States; 

(e) Endeavouring to obtain permission for refugees to transfer their 
assets and especially those necessary for their resettlement; 

(£) Obtaining from governments information concerning the num- 
ber and conditions of refugees in their territories and the laws and 

- regulations concerning them ; 

(g) Keeping in close touch with the Governments and inter-govern- 
mental organizations concerned ; 

(h) Establishing contact in such manner as he may think best with 
private organizations dealing with refugee questions; 

(i) Facilitating the coordination of the efforts of private organiza- 
tions concerned with the welfare of refugees. 


Mention should also be made of other international instruments not 
specifically concerned with refugees in which protection functions are al- 
lotted to an international agency. First is the Model Agreement concern- 
ing Temporary and Permanent Migration for Employment ** adopted by 
the 32nd Session of the International Labor Conference on July 1, 1949. 
Article 25 (2) of the Model Agreement reads: 


The Government of the territory of immigration undertakes not to 
send refugees and displaced persons or migrants who do not wish to 
return to their country of origin for political reasons back to their 
territory of origin as distinct from the territory from which they were 
recruited, unless they formally express this desire by a request in 
writing addressed both to the competent authority of the territory 
of immigration and the representative of the body set up in accordance 
with the provisions of an international instrument which may be re- 
sponsible for the protection of refugees and displaced persons who 
do not benefit from the protection of any Government. 


The Recommendations concerning Migration for Employment (Revised 
1949) adopted by the same conference 7 contain the following Recom- 
mendation I, paragraph (2): 


For the purpose of this Recommendation, references to the Govern- 
ment or competent authorities of a territory of emigration should be 


56 See supra, p. 198. 57 ILO Recommendation N3. 86. 
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interpreted as referring in the case of migrants w10 are refugees or 
displaced persons to any body established in accordance with the terms 
of an international instrument which may be responsible for the 
protection of refugees and displaced persons who do not benefit from 
the protection of any Government. 


Thirdly, reference should again be made to the Genzva Convention of 
August 12, 1949, Relative to the Protection of Civilian Persons in Time of 
War, which provides in Article 11 that the contracting parties may agree 
to entrust to an international organization which offers all guarantees of 
impartiality and efficacy the duties incumbent on the Protecting Powers 
(so-called substitute for Protecting Powers). In the absence of a Pro- 
tecting Power there is a mandatory obligation on the belligerent state to 
request a neutral state or such an organization to undertake the functions 
performed by a Protecting Power. It was stated by the Diplomatie Con- 
ference at which the convention was drawn up that an international agency 
entrusted by the United Nations with the protection of refugees was to be 
regarded as qualifying as such substitute protecting agency.*® 


3. The International Protection of Refugees as Comvared with the 
Diplomatic Protection of Nationals Abroad °° 


The international protection of refugees purports to remedy the situa- 
tion created by the fact that they lack the protection which is usually 
afforded to nationals abroad by the state of nationality. Like nationals 
abroad, refugees are aliens in their country of residence and subject to 
the territorial supremacy of the state of residence. Taey are given the 
protection which states accord to aliens who reside lawfully on their terri- 
tory. It is an old principle of common law that everybody who is in the 
territory ‘‘per licentiam domini regis” is also ‘‘sub protectione” and 
conversely owes local allegiance to the sovereign of the territory. 

This right of aliens to protection also exists, though perhaps to a lesser 
extent, In countries with different legal systems, owing to the principle of 
‘equality before the law’’ and the rule of law itself. In this sense inter- 
national protection of refugees may be considered as being complementary 
to the protection accorded by the state of residence." It is, however, also 
independent, because it purports to safeguard the legitimate interests of 
refugees wherever situated, in particular their interests outside the terri- 
tory of their states of residence. Such protection is in the case of normal 
aliens incurabent on the home state. It is usually not granted to aliens 
by the government of their country of residence, and they certainly have 


58 Conf. Doc. C.D.G./MIX/SC.1/GR.25. 

59 Cf. Borchard, op. cit., and Dunn, The Protection of Nationals (1982). 
60 Cf. dicta in Calvin’s case (1608), 7 Co.Rep.1. 

61 See U.N. Doc. A/C.3/527, p. 10. 
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no duty to accord it, nor have other states to permit its exercise by the state 
of residence. . 

Diplomatic protection of citizens purports to prevent the violation of 
the citizens’ rights, or to secure redress for effected violation. In asserting 
this protection, the state does not represent the individual citizen who 
has suffered injury to his rights, but, at least according to the traditional 
theory,” gives effect to its own rights which have been violated in the person 
of its subject. The state has, according to international law, no duty to 
exercise this protection, and a national has no right to demand protection,® 
unless such a right exists under municipal law.®* Claims for or arising from 
lack of protection are, therefore, under the law of most countries, not 
justiciable,© 

In exercising the international protection of refugees, an international 
agency asserts the rights of the refugees. Whether the refugee has a 
right to this protection is.a moot question, but insofar as the function of 
protection is based on treaty, the international agency is under an obliga- 
tion to the states parties to the treaty to afford such protection. 

The diplomatic protection of nationals is an extraordinary legal remedy, 
in the exercise of which the state may resort to all the methods at its 
disposal for the enforcement of rights under international law. An inter- 
national agency can, by its nature, employ only amicable means.® As 
has been frequently stated in international proceedings, it is essentially 
a moral authority, but its functions are nonetheless of a legal nature. 

The right of states to exercise diplomatic protection of their citizens is 
well established in customary international law. The international pro- 
tection of refugees is based on resolutions of international bodies,” on 
multilateral treaties or bilateral agreements between the agency and the 
state concerned. In the absence of treaty obligations it is merely based 


62 See Borchard, op. cit., p. 18. For a different view, see Lauterpacht, International 
Law and Human Rights (1950), p. 27. 

63 Oppenheim, op. eit, Vol. I, p. 626. 

64 E.g., the German (Weimar) Constitution of Aug. 11, 1919, Art. 112, par. 2. 

65 Cf. numerous decisions, lately the decision of the French Conseil d’Etat in re 
Corbier, Ann. Digest 1943/45, Case No. 51. For a particularly well-reasoned decision, 
ef. Swiss Federal Court in Gschwind v. Swiss Confederation, 58 II/R.O. 463 et seq.; 
also P.C.I.J., No. A/5, p. 12. 

68 See Lauterpacht, op. cit., p. 347. 67 See Borchard, op. cit., p. 352, et passim. 

88 In the case of the U.N. specialized agencies or the Office of the UNHCR, which 
forms part of the U.N. Secretariat, there is, however, the possibility of asking, with 
the authorization of the U.N. General Assembly, the International Court of Justice for an 
advisory opinion. (Art. 96, par. 2 of the U.N, Charter.) 

69 Cf., ¢.g., the French delegate, M. Rochefort, at the 4th Session of the General As- 
sembly, Official Records, A/SR/264, p. 24. 

70 On the binding force of a recommendation of the U.N. General Assembly, ef. Sloan 
in British Year Book of International Law, Vol. XXIV (1947), p. 1. 
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on sufferance, but the question of locus standi has hardly ever been raised 
against the exercise of the protection of refugees ™ in states which are not 
under treaty obligations to admit this activity. 

Lastly, diplomatic protection of citizens has as its purpose the assertion 
of the rights of nationals. This is also, on behalf of refugees, the task 
of the international agencies charged with their protection, but these agen- 
cies have never limited themselves to the protection of established rights. 
The promotion of the rights of refugees, the improvement of their legal 
status by means of the establishment of international instruments or the en- 
actment of appropriate municipal legislation, have always been an important 
part of their functions. Apparently, the particular precariousness of the 
legal position of refugees, the vagueness of their position in international 
law, has led to the inclusion of this reformatory task in the mandate of the 
various international bodies. Since it involves an a3tivity of a legal- 
political nature, this too may explain the use of the term ‘“‘legal and po- 
litical protection’’ for the protection of refugees. 


IV. CONCLUSION 


Throughout the history of international protection of refugees, two 
antinomies are noticeable: one is the evaluation by international bodies, 
such as the League of Nations and the United Nations, of the refugee prob- 
lem as temporary—-which has been consistently disproved by historical 
events. This may well find its explanation in the apparent inconsistency 
between the hypothesis of a community of peace-loving nations which forms 
the fundamental premise of these international bodies, and the admission 
of the permanency of the problem of persons fleeing from persecution by 
members of this community. 

The other is the recognition that a problem which follows from the con- 
ception of international law as a law between states is ‘‘international in 
scope and character’’** and can only be solved by international co-op2ra- 
tion, by the methods of international law. An attempt has been made here 
to describe the efforts for a solution by international action, by the estab- 
lishment of an international legal status for refugees, and the creation of 
international safeguards for its observation. The very precariousness of 
the status of refugees has led to measures which have resulted in its inte- 
gration in international law to a fairly high extent. 


71 According to Art. 4, par. 9, of the IRO constitution, ‘‘ A member of the Organiza- 
tion undertakes to afford its general support to the work of the Organization.’’ The 
support given by member governments to the organization for the exercise of its func- 
tions of protection in non-member states has greatly assisted the organization in the 
effective discharge of its task. 

72 See supra, pp. 211-215. 73 See preamble to the TRO constitution. 
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International law grows slowly. The position of the individual in inter- 
national law can only be assessed at any given stage of its development. 
Owing to the inter-action between custom and treaties it is difficult to 
assess if and to what extent the results of international action in the field 
of refugees may have become universal international law, but, seen in their 
entirety as well as in their individual significance, they may be considered 
as an interesting- contribution to the question. of the individual’s position 
in international law. 


SOVEREIGNTY AND INTERNATIONAL CO-OPERATION * 


By KARLU LOEWENSTEIN 


Professor of Jurisprudence and Political Science, 
Amherst College 


At first sight, the terms ‘‘sovereignty’’ and ‘‘international co-operation’’ 
as bracketed together in the title, may seem to imply the contrast, iŻ not 
conflict, between an individual state’s sovereign sel=-determination and 
the co-operation, for mutual benefits derived therefrom, between several 
sovereign states. Closer analysis, however, will reveal that, far from 
being antithetical or mutually exclusive, these two conzepts are compétible 
inter se, and that, under the impact of the current bipolarization of.inter- - 
national relations, they represent conduct patterns of a necessarily com- 
plementary character. On the other hand, the analysis will suggest the 
conclusion that, in the present tension between the West and the Hast 
commonly spoken of as the ‘‘Cold War,’’ the practice of international 
co-operation may involve, and actually does involve, restrictions on a state’s 
internal and external sovereign self-determination which, in previous pe- 
riods of a less intertwined and complex internationa. order, would have 
been considered interventions incompatible with the traditional meaning 
of sovereignty. : 


SOVEREIGNTY 


The concept of sovereignty has a dual connotation : Derived almost four 
hundred years ago from Roman-Byzantine theory and practice by Jean 
Bodin, it signifies the supreme right and power of the state to determine 
the conditions of its internal structure and order. Subsequently, more 
than three hundred years ago Hugo Grotius applied the concept of para- 
mountecy to the existence and position of the states in their inter-state 
relations. But while, in recent times, the internal sovereignty of the 
state has been challenged, not without success, by the pluralist theory and 
the realities of group pluralism, sovereignty has maintained with near 
unanimity its rank as the cornerstone of international law and inter-state 
relations. The United Nations Organization is explicitly based on “‘the 
sovereign equality of its members’’ (Art. 2 (2)). A recent (1949) re- 
statement of international law by the International Law Commission of 


* The substance of this article was presented to the 45th Conference of the Inter- 
national Law Association at its first plenary meeting held Sept. 1, 1952, at Lucerne, 
Switzerland. 
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the United Nations,’ the ‘‘Draft Declaration of the Rights and Duties of 
States,’’ inferred, from the basic concept of sovereignty, the independence 
of the state, including the right to choose its form of government (Art. 1); 
territorial and personal supremacy (Art. 2); the equality in law with 
every other state (Art. 5); and the duty of non-intervention in the internal 
and external affairs of other states (Art. 3). - Sovereignty is declared to 
be limited only insofar as a state must not resort to war or the threat of 
war (Art. 9) and is subject to international law (Art. 14). Non-interven- 
tion in the domestic jurisdiction of any sovereign state as a recognized rule 
of international law is also asserted in the Charter of the United Nations 
(Art. 2 (7)).? 

Yet political realities have forever been at variance with the rigid legal 
formalism of state sovereignty. Actually the assumptions of both the 
equality and the independence of states are fictions. States never have 
been, nor are they now, equal. They differ widely in thelr power potential 
and, consequently, also in’ the degree of their independence. No state 
today, not even the so-called super-states, the United States and the Union 
of Soviet Socialist Republics, can be considered independent in the sense 
that any one of them could exist without the support of other states. In 
reality the notion of sovereignty and its corollaries of equality and inde- 
-pendence are largely semantic and escapist formulae ignoring the fact that 
the dynamism of inter-state power relations is no longer—if it ever was— 
controllable by the rules of international law. The independence and 
equality of states have disappeared because, in this technological age with 
its vastly increased density of economie inter-penetration and political 
interdependence, an individual state can exist in isolated sovereignty no 
more than an isolated individual can in society. 


CO-OPERATION 


' The increasing tension between the East and the West since the last 
war, with its competitive pressures of political ideologies, institutions and 
techniques, has resulted in a bipolarization of world power. This is evi- 
denced by the fact that the majority of states which formerly had pursued 
independent policies, have organized themselves as two power blocs, created 
and led hegemonially by the United States and the Union of Soviet Socialist 
Republies, respectively. Within each of these groups a new inter-state 
conduct pattern has evolved, necessitating a close approximation and co- 
ordination of individual state policies through economic, military, and 
political co-operation for the sake of strengthening the common power 
potential within each alignment of states. 


1U.N. General Assembly, Official Records, 4th Sess., Supp. No. 10 (A/925), June 
24, 1949; this JOURNAL, Supp, Vol. 44 (1950), p. 15. 

2 This rule is formulated even more strictly than the corresponding provision (Art. 
15 (8)) of the Covenant of the League of Nations, 
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Being rather a pragmatic pattern of a state’s conduct than a phenomanon 
ascertainable by established legal rules, the term ‘‘co-operation’’ has found 
official acceptance with increasing frequency in recent legal documents.® 
The most significant international instrument of our time, the United 
Nations Chartar, is designed to further social, economic and cultural co- 
operation. An entire chapter of the Charter (IX) is devoted to ‘‘inter- 
national economic and social cooperation” and the Economic and Social. 
Council is designed as a principal organ of the United Nations equel in ` 
importance with the Security Council and the General Assembly. The Pan 
American system is built on the principle of neighborly co-operation.* 

No legal definition of the term has been attempted nor seems feasible. 
Evidently the immense variety of reciprocal inter-state activities which 
constitute the substance of co-operation defies formulation in general legal 
norms. However, the legal character of international co-operation is dem- 
onstrated by the fact that to make co-operation possible, the customary legal 
techniques of bilateral or multilateral treaties, conventions, agreements, 
etc., are invariably employed, through which, in legal form, rights and 
duties of the states participating in the co-operative enterprises are estab- 
lished. 

Co-operation is basically a reciprocal action pattern. Its motivations ` 
are as manifold as its purposes, extending to all spheres capable of state 
action—economic, military, political, cultural, social, humanitarian. Asa 
rule all partners ‘expect to derive mutual benefits from co-operation. If 
nationalism by definition refers to the primacy of the national interest, 
international co-operation may be considered an enlightened nationalism 
because it is in the interests of one nation to co-operate with others instead 
of standing alcof or being hostile, just as it is in the interest of an in- 
dividual to live on friendly and co-operative terms with the other members 
of his community. 

The realization, however, that the co-operative conduct pattern is necessi- 
tated by the technological interdependence of the modern state society as 
well as by the specific interests of the individual stete exposed to the 
present world tensions, must not detract from the fact that degree and 
range of co-operation in each individual case are primarily determined by, 
and the result of, the exercise of each state’s national sovereignty. When- 
ever a state resolves, for specific reasons of its own national interest or, 
in rarer instances, on altruistic grounds, to co-operate with others, the 
decision itself and the procedure of executing the decision involve the 
voluntary act of a partial surrender or sacrifice of internal and/or external 
national self-determination. In accordance with the lezal theory evolved 


8 See, for example, the Convention for European Economie Co-operation, Paris, April 
16, 1948, this JOURNAL, Supp., Vol. 43 (1949), p. 94. 

4 See Charter of the Organization of the American States, signed at Bogotá, April 
30, 1948, in force Dec. 13, 1951, Art. 4 (e); this JOURNAL, Supp., Vol. 46 (1952), p. 44. 
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by the German school of the nineteenth century, legal science qualifies this 
situation as self-limitation (auto-limitation) of sovereignty. Co-operation, 
therefore, far from being incompatible with sovereignty, actually is its 
most effective manifestation. The terms ‘‘sovereignty’’ and ‘‘international 
co-operation’’ are basically complementary and not antithetical. 

Obviously such willingness of a state to subordinate its internal and 
external sovereignty to mutually agreed objectives of international eo- 
operation is an element underlying any international treaty or convention. 
Treaty-making is an act of sovereignty but at the same time there is hardly 
any treaty that does not constitute an act of inter-state co-operation. A 
dense network of co-operative agreements in many primarily non-political 
fields (communications, social and cultural relations, economics) began 
to cover inter-state relations from the middle of the nineteenth century. 
Subsequently, it was extended to such political interests that previously, 
because affecting national sovereignty, had been considered beyond the scope 
of international co-operation. Examples are the submission of disputes 
and controversies to arbitral or judicial decision; the international pro- 
tection of minorities; the collective security machinery of the League of 
Nations and the United Nations; the renunciation of war; the submission 
of mandates and trusteeship territories to international control. From this 
viewpoint, co-operation, as an act. of restricting state sovereignty, has trans- 
formed sovereignty from a basically negative into a positive quality of 
international conduct. 


SOVEREIGNTY AND EQUALITY UNDER THE CO-OPERATIVE PATTERN 


If the present bipolarization of power has split the world deeper than 
at any time in history since the antagonism of the Christian and the Moslem 
world, it has, on the other hand, been instrumental in knitting the indi- 
vidual members of each power group closer together than at any time since 
the concept of sovereignty emerged as the guiding principle of inter-state 
relations. The traditional concept of isolated state sovereignty is under- 
going a progressive process of erosion. Under the pressure of the ‘‘Cold 
War’’ vast sectors of the national interest traditionally reserved for 
sovereign self-determination of the state and impervious to outside influence 
have ‘become subject, within each power bloc, to the mutual influences and 
reciprocal pressures of the co-operative interest. Political co-operation 
perforce extended to the military and economic fields of the states included 
in either one of the two power blocs. Defense against aggression today is 
as total as war itself. 

While, thus, in this revolutionary age of ours international co-operation 
has become a universal phenomenon, its reality is not controlled by the 
concept of equality between the participating states. Even if sovereignty 
were identified with the premise of equality, equality of rights and duties 
of the participating states is by no means an essential element of inter- 
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national co-operation. Diplomatically the legal fiction of sovereign equal- 
ity is scrupulously maintained. Actually each power bloc centers on a 
hegemonial state, the United States and the U.S.S.R. respectively. The 
relationship of the leader-state to the group of its follower-states is de- 
seribed: by the group itself as that of a community of interests or an alli- 
ance; by the opposing group, with the candor characteristic of warfare 
rather than diplomacy, as that of satellites or client states. Consequently, 
each bloc accuses the opposing group of using and abusing what it terms 
voluntary co-operation between sovereign states as equals, for the purposes 
of interfering, under pressure and dictation, with the domestic and foreign 
 self-determination of nations affiliated with the hegemonial state. In fact, 
in many instances the abdication of internal or external autonomy necessi- 
tated by the intensity of the co-operative conduct pattern would have been 
characterized, by the previous standards of unabridged sovereignty, as 
intervention which no self-respecting sovereign state normally would have 
accepted. | 

Although equality is considered the principal attribute of sovereignty, 
it may not exist in fact in international co-operation. The hegemonial 
structure of each power bloc does not easily lend itself to preserving the 
equality of rights and duties among the participating states that interna- 
tional law presupposes. The very existence of a hegemonial center within 
the co-operating group cannot fail to result in the diversity of rights and 
duties which the smaller and weaker partners may well consider onerous 
limitations of their self-determination, or intervention, even if voluntarily 
undertaken. The degree of auto-limitation of each partner within the 
power bloe, therefore, varies considerably. Rights and duties of the states 
engaged in co-operation differ in accordance with their power potential. 
In spite of lip service paid in current international agreements to the prin- 
ciple of equal rights and duties of the partners, it is obviously unavoidable 
that the hegernonial state, or other members of the co-operating group 
possessing a greater power potential than others, are able to resist inroads 
into their self-determination with more success than the weaker members, 
whose economic existence or even political survival is dependent on the 
assistance and protection by the hegemonial state or th2 group as a whole. 

Least aftected, therefore, by the impact of co-operation on the traditional 
exercise of sovereignty are the hegemonial states, the United States and 
the Soviet Union respectively. Both are able to maintain the integral 
wholeness of sovereignty to a higher degree than states which are eco- 
nomically and militarily, and, therefore, politically, dependent on them. 
It is not surprising that the maintenance of sovereignty and its corollary, 
the insistence on strict non-intervention, constitute the mainstay of the 
official Soviet approach to international relations. They have become the 
stereotyped motivation for the Soviet’s nonco-operative attitudes within 
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and: outside the United Nations.” The reasons for such legal traditionalism 
of a professedly revolutionary political system are varied and complex. 
Among them are the Lenin-Sialin dogma of the mutual incompatibility 
of Communism and capitalism which logically must deny the possibility of 
peaceful co-operation; the memory of past capitalist intervention in the 
formative years of the Soviet society; the fear of future ‘‘imperialist”’ 
intervention for the purposes of ‘‘encirclement’’ for which co-operation 
may serve as pretext and wedge; and finally, political expediency. That 
the Soviets are operating here with double standards is common knowledge. 
While insisting on the sovereignty and freedom from intervention of the 
Soviet bloc states in relation to other states, they utilize their hegemonial 
position towards their satellites to the extent that the latters’ sovereignty 
remains nominal at best. 

Nor is the United States beyond reproach in its unwillingness to accept 
limitations of its sovereignty for the purposes of international co-operation. 
Influential segments of Congress and of public opinion, persistently zealous 
to minimize the potential impact of international organization on American 
domestic affairs, claim, by such resistance against international co-opera- 
tion, to protect the American Constitution as the guarantee of the American 
way of life. Here traditional isolationism and economic nationalism are 
equated with the rigid preservation of unmitigated' national sovereignty 
now sailing under the flag of national self-interest.® 

The conservative attitude of the United States towards potential limita- 
tions of its sovereignty may be compared with the explicit constitutional 
provisions recently enacted at first in France, Italy and Western Germany, 
subsequently also in The Netherlands and Denmark, to the effect that those 


5 Examples abound: refusal of international atomic inspection or control of armament 
reduction; non-admission of observation teams in the Balkan satellite states and North 
Korea. For the theoretical approach, see W. W. Kulski, this JOURNAL, Vol. 45 (1951), 
p. 556. l , 

6 Illustrations likewise abound, as, for example, the campaign of the American Bar 
Association against the ratification of the Genocide Convention; the objections of the 
U. S. representatives against the Covenant on Human Rights under preparation; the 
rejection by the United States of the ethical code for journalists voted on by the Sub- 
Commission on Freedom of Information of the Human Rights Commission; the attacks 
against UNESCO as an alleged instrument of internationalism threatening American 
traditions; the Senate Joint Resolution No. 1 (January, 1953) of Senator John W. 
Bricker and sixty-three other Senators proposing a Constitutional Aniendment to prevent 
supersession of State and Federal law by a treaty; the move was stimulated by the 
decision of the California courts in Sei Fujii v. The State, in which a California statute 
prohibiting the acquisition of land by aliens ineligible for citizenship was declared un- 
constitutional in view of the racial equality and human rights clauses of the United 
Nations Charter. In the decision of the Supreme Court of California (April, 1952) the 
issue was evaded by declaring that none of the apposite clauses of the United Nations 
Charter were self-executing and, therefore, not irmediately binding on U. S. courts. 
242 Pac. (2d) 617; this JOURNAL, Vol. 46 (1952), p. 559. 
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countries agree to limitations of their sovereignty in the interest of inter- 
national co-operation and the organization of the peace.’ 

However, there exist certain states which, being ezonomically and/or 
militarily sufficiently self-contained to afford rejection of membership in 
either one of the two power bloes, are in a better position to maintain the 
traditional substance of sovereignty. Particularly in Sweden and Switzer- 
land neutrality is being equated with sovereignty to the point of becoming 
almost interchangeable. India, Pakistan, and Argentina, dedicated to 
‘‘neutralism,’’ likewise refuse to be aligned with either bloc. Sovereignty, 
therefore, has suffered deeper inroads in those states co-operating with 
either one of the defense groups than in those which could eschew affilia- 
tion. 


SOVEREIGNTY AND ECONOMIC CO-OPERATION 


Since, under present conditions of world tension, the danger of total war 
can be met only by total defense in peace, it may seem unrealistic to at- 
tempt a neat separation of the widely overlapping activities of co-operation 
in the economic, military, humanitarian, and political fields. For zon- 
venient arrangement of material, however, the following discussion will be 
topically so divided. 


1, European Economic Co-operation (Marshall Plan) 


The efforts to rehabilitate the Western European economy after the last 
war, known as the Marshall Plan, strikingly demonstrate the impact of the 


7See France, Constitution of 1946, preamble; Italy, Constitution of 1947, Art. 11; 
Bonn Basic Law, Art. 24, sec. 1. The Netherlands likewise amended their Constitution 
in 1952 to permit the transfer of sovereignty to international bodies as required by’. 
participation in the European Coal and Steel Community (Schuman Plan); see Law 
of May 8, 1952, Staatsblad No. 247. Likewise in Denmark the new Constitution, ap- 
proved by plebiscite on May 28, 1953, authorizes the Government, with the approval 
of five-sixths of the Parliament, to transfer matters traditionally reserved for the 
sovereign self-determination of the state, to.international organizations for the purpose 
of promoting world co-operation (see New York Times, May 29, 1953). 

In Belgium a constitutional amendment is under way permitting participation in 
international organizations in case such participation requires partial transfer of 
sovereign rights; see J. W. Ganshof van der Meersch, ‘‘Ze Plan Schuman et la 
Constitution Belge,” Revue de VUniversité de Bruaelles, Vol. IV (1951/52), pp. 5 f.; 
idem, ‘‘La Constitution Belge et WEvolution de UOrdre International,’’ Annales de 
Droit et de la Science Politique, Vol. XII (1952), pp. 331 f. 

It should te noted that unless amended Art. 25 of the Constitution of Norway, stating 
that ‘‘army and navy must not be transferred to the service of foreign powers,’’ pro- 
hibits Norway’s membership in a Huropean federation; see F. Hiorthoy, Grundlov og 
suverenitet, Samtiden, Vol. 61 (1952), pp. 397 ff. (summarized in International Political 
Science Abstracts, Vol. 2 (1952), No. 1320, p. 44). 

Ta However, Pakistan, in February, 1954, aligned itself with the Western bloc by 
agreeing to accept U. B. military assistance. 
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co-operative pattern on national sovereignty. In practice the Organization 
for European Economie Co-operation (OEEC), established by the Paris 
Convention of April 16, 1948, constituted a voluntary restriction of na- 
tional economic self-determination on a scale unprecedented in previous 
history. This anticipated result was among the reasons adduced by the 
states of the Soviet bloc, originally invited, to refuse participation (July, 
1947). The convention itself was formulated with scrupulous verbal re- 
spect for the sovereignty of the sixteen participating nations.’ All decisions 
` taken by the Council for the execution of the joint program were only in- 
tended ‘‘for the implementation of the members’’ (Art. 13). The convention 
abstained from adopting enforcement measures against sovereign states 
(Art. 26). Yet, though no formal surrender of sovereignty was involved, 
close economic co-operation was required among the participating states. 
The Organization for European Economic Co-operation agreed on a budget 
of economic assistance by the United States based on common European, 
rather than national, requirements to distribute the global amount of Ameri- 
ean financial and economic assistance as equitably as possible among the re- 
cipient states. Joint measures were taken to reduce the dollar gap and, 
with it, dependence on American assistance; to raise productivity; to 
utilize manpower; to reduce trade barriers; to stabilize currencies; and ° 
for related purposes. The European Payments Union, integrated (since 
1950) with the European Economie Co-operation Organization, by virtue 
of the economic sanctions envisaged, involved even more incisive inroads 
into national sovereignty: In case an individual state exceeded the credit 
line accorded it by the Union, overpayment had to be made good in gold 
or in dollars. Decisions of the Union resulted in a direct and immediate 
effect on the trade and fiscal policies of the individual states, which re- 
main: subject to the constant scrutiny and advice of the experts in the inter- 
European bureaucracy in charge of management of the co-operative efforts. 

What benefits the Marshall Plan has conferred on the participating states 
are too well known to require elaboration here. For some of the nations it 
spelled the difference between bankruptcy and economic survival; all vastly 
benefited from American assistance in the difficult period of economic re- 
construction after the end of the recent war. The amazing recovery of 
the majority of the aid-recelving states since 1949 was due, next to the 
skill of national management and the reconstructing zeal of labor and 
farmers, to American assistance under the Marshall Plan. It does not 
detract from the humanitarian aspects of the Plan that the United States, 
strengthening its allies in the non-Communist world, at the same time con- 
tributes to its own national security. 

On the other hand, the United States reserved for iteelf—and persistently 
exercised—the right and privilege to supervise, control, and veto the re- 


8 Western Germany, at that time still under military occupation and not a sovereign 
state, was represented by the Military Governors. 
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cipient state’s use of the economic assistance. Special Marshall Plan mis- 
sions, established in the capitals of the aid-receiving states and acting as 
administrators,® were charged to ‘‘review and approve requirements, formu- 
late programs, provide for efficient execution of any such programs and 
terminate them.” Economic co-operation thus led to the right and the 
power of the United States to exercise far-reaching controls over the do- 
mestic economies and the foreign trade policies of the participating states, 
without, however, granting them any reciprocal rights. The foreign and 
domestic economic policies of the United States remain dictated exclusively 
by its national interest. 

Of particular importance became the control exercised by the American 
missions through their disposition over the so-called counterpart funds 
(special accounts) consisting of the sums (in national currencies) matching 
American assistance received by the individual states that had to be de- 
posited with the respective central banking institutions. Beyond this, 
the United States Government imposed, in the agreements concluded with 
each aid-receiving state, acceptance by the latter’s entire economy of certain 
American principles such as decartelization and the promotion of free 
enterprise.” Even though the diplomatic language used by the interna- 
tional agreements took great care to preserve the character of voluntary 
submission on the part of the aid-receiving state to the conditions of the 
contract, one of the effects of international co-operation under the Mar- 
shall Plan was that the individual participating states were subjected to 
controls of their national economic life by both the Economic Co-opera- ‘ 
tion Organization and the United States Government to an extent which the 
traditional concept of national sovereignty would have considered as inter- 
vention in domestic and foreign affairs incompatible with the nature of the 
sovereign state. Internal and external self-determination of nominally 
sovereign states hás thus become the frequent objective of counsel, eriti- 
cism, and censure by the Government and Congress of the United States and, 
of course, American public opinion at large, which offers generous if un- 
~ solicited advice concerning, for example, the tax structure in France, 
management techniques of British business, industrial policies of Italy, 
or budgetary practices of Greece. In the case of Britain, American hos- 
tility to nationalization found what it claimed to be its legitimate ground 
in Britain’s economic dependence on Marshall Plan aid. Resentment of 
British public opinion about the American attempts to interfere with her 
domestic affairs may well have been a contributing cause to the termination 
(in 1951) of American economie assistance. l 


9 See See. 105 of the Foreign Assistance Act of 1948 (22 U.S.C, 1501, this JOURNAL, 
Supp., Vol. 43 (1949), p. 64). 

10 See, for example, Art. I of the United States-France Economie Cooperation Agree- 
ment of June 28, 1948 (Department of State, Treaties and Other International Acts 
Series, No. 1783, Pub. 3251; this JOURNAL, Supp., Vol. 43 (1949), p. 111). 
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2. Mutual Security Act of 1951 


Under this Act, combining economie with military aid for Western 
Europe and other states willing to accept its obligations, American policy 
objectives dominate the use of the aid to an even larger degree. For ex- 
ample, the receiving state frequently has to subscribe to the American 
principles of decartelization, free trade unionism and the promotion of free 
enterprise. Moreover, M.S.A. assistance is- largely conditioned by the 
interests of American national security determined by the conflict with 
the Soviets. The Kem Amendment at first unconditionally prohibited 
American aid to any state which sells strategic materials, defined in an 
elaborate list, to members of the Eastern bloc, thereby considerably limiting 
the free determination by the recipient state of its trade policies. This 
restriction was replaced in the Mutual Defense Assistance Control Act 
(1951) (Battle Act)? by the somewhat more elastic provision that the 
execution of the Act was placed under the discretion of the President of 
the United States.1* Even though accepted voluntarily, such restrictions 
aroused considerable misgivings of European states whose economic situa- 
tion imperatively called for access to Eastern markets in order to reduce 
dollar requirements. Co-operation thus in many instances has resulted 
in American economic intervention from which, under the pressure of the 
situation, the aid-receiving state could not extricate itself. Wear that ac- 
ceptance of American economic or military aid would force an individual 
state to abandon its neutrality towards either power bloc and to subject 
its economic policies to American directives was strong enough to induce 
a number of states (Indonesia, some of the Arab states, and others) to 
decline assistance under the Mutual Security Act. Economic pressure by 
the United States Government was brought to bear even on a state 
(Switzerland) with which no agreement on the basis of the Mutual Se- 
curity Act had been coneluded.** Historically minded observers will recall 
Napoleon’s efforts to enforce the Continental blockade against England. 

Nor can it be claimed that American trade and tariff policies, adopted 
by Congress exclusively in what it deems to be the national interest, and 


11 This was a ‘‘rider attached to the Third Supplementary Appropriation Act of 1951 
(H.R. 3587, P.L. 45; see Congressional Quarterly Almanac, Vol. VII (1951), pp. 
154 f., at 156); President Truman strongly objected to it without wishing to veto the 
entire Appropriation Act. 

12 H.R. 4450, P.L. 213; see also Congressional Quarterly Almanac, Vol. VII (1951), 
pp. 211 ff. 

18 In this way in 1952 Holland was authorized to furnish oil-drilling equipment to 
Poland, and Denmark was permitted to deliver two tankers to the Soviets for which 
she had contracted several years ago and which were built with Russian-furnished 
materials. New York Times, July 4 and 5, 1952. 

i4 American funds of the Swiss banking firm, Baer & Co., were frozen in the United 
States because of alleged use thereof for trading with Red China. The blocking order 
was taken under the Emergency Powers (Continuation) Act of 1950. 
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often in conflict with the policies of the Administration, reveal much of 
the spirit of mutuality in co-operation. Frequently yielding to the in- 
terests of powerful lobbies and pressure groups, they ramain unmindful of 
the fact that in order to get off the American taxpayer’s pocket the Buro- 
pean nations, eager to replace charity by self-help and clamoring for trade 
instead of aid, must export to this country to earn honest dollars." In the 
Geneva meetings (October-November, 1952) of the nations participating in 
the General Tariffs and Trade Agreement (GATT) the United States Gov- 
ernment was severely criticized for having violated, by its trade policies, 
the letter and spirit of the international agreements undertaken by it, 
leading, as in the case of Belgium, Holland and Turkey, to retaliatory meas- 
ures against American imports. Protectionist tendencies of Congress have 
sharply increased lately and are responsible for the attachment of a Con- 
gressional rider to the Defense Production Act of 1951 (continued in 
1952)*® which imposed import quotas on cheese and other dairy products on 
the ground that such imports, which amount to only a fraction of the do- 
mestie production, would endanger national security. Here such reliable 
and trusted allies as Canada and Denmark were adversely affected. A 
particularly contradictory case of American trade policies was the tariff 
protection against tuna fish imported from Peru (1952), because the tuna- 
fishing industry in Peru had been built up with American Point-IV money. 
Japan, equally disturbed by the prohibitive tariff, instead of protesting, 
sent a trade mission to Moscow. It may seem that high ideals and high 
tariffs are not always easy to reconcile. 


3. Act for International Development, 1950 


Similarly the Act for International Development of 1950 (Point-IV 
Program)!" made granting of American funds conditional on American 
supervision and the observance, in their use, of certain American basic 


15 See the application of the ‘‘escape clause’’ in reciprocal trade agreements (Sec. 
6 (a) of Trade Agreements Extension Act of 1951, P.L. 50, 82d Congress, Ch. 141, 
Ist Sess., H.R. 1612) concerning imports of Swiss watches and Danish dairy products; 
see also Art. XIX of the General Agreement on Tariffs and Trade (GATT). . 

16 The Defense Production Act (H.R. 9176, P.L. 774) was amended in 1951 (8, 1717, 
P.L., 96; see Congressional Quarterly Almanac, Vol, VII (1951), p. 438) to the affect 
that the import of fats, certain oils, rice, peanuts and dairy products be prohibited until 
June 30, 1953, if the Seeretary of Agriculture deems such imports injurious to the 
defense effort (see the Magnuson amendment, Congressional Quarterly Almanac, loc. 
cit, p. 445; the amendment was confirmed by the House, loc. cit., p. 451). By the De- 
fense Production Act Amendments of 1952 (S. 2194, P.L. 429), the import controls on 

the products mentioned were continued (Congressional Quarterly Almanac, Vol. VIII 
` (1952), pp. 304 ff.). President Truman in his statement (ibid., p. 311) noted ‘fa 
slight improvement of the so-called ‘cheese amendment’ which had been so harmful to 
our relations with friendly nations.’? 

17 Act for International Development (Title IV of the Act of June 5, 1950, 64 Stat. 
204 as amended, 22 U.S.C. 1557 et seq.). 
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principles of fair labor standards as to wages and working conditions and 
management-labor relations.1® In the case of the Philippine Trade Act 
of 1946 (Bell Act), American financial assistance was made dependent on 
granting certain American business interests special benefits and privileges 
(‘‘parity’’) not enjoyed by other aliens, a situation which even required an 
amendment of the Philippine Constitution.** Subsequent American loans 
imposed reforms of domestic labor and wage legislation and remain strictly 
American-supervised.*®®» Moreover, the Philippines were discouraged to 
alleviate their financial dependence on the United States by claiming repara- 
tions from Japan in the Peace Treaty. For reasons of the unsettled repara- 
tions claims the Philippine Republic neither ratified the treaty nor restored 
diplomatic relations with Japan. l 


4. The European Coal and Steel Community (Schuman Plan) 


Restrictions on national sovereignty of truly revolutionary proportions 
are involved in the European Coal and Steel Community (Schuman Plan) 
Treaty concluded in 1951 between France, Western Germany, Italy, and the 
three Benelux states of Belgium, The Netherlands and Luxembourg. It 
entered officially into force on August 10, 1952, and began to function in 
February, 1953. -Once in full operation (which will not be the case before 
1958), the coal and steel industries of the participating states will have been 
withdrawn in some of their most essential aspects, from national control and 
placed under the economie and implicitly technocratic direction of a supra- 
national High Authority. The latter will administer these key industries 
on the basis of a single market area. Its decisions on production, supply, 
distribution, marketing, investment and labor policies will be binding on 
the individual industrial plants as well as beyond the jurisdiction of the 
national governments. This plan constitutes the most sweeping attempt 
undertaken to date to substitute for several competitive national economies 
a supra-national co-ordination conducted for the equal benefit of all par- 
ticipating states. Short of a political federation, history knows of no 
similar scheme of merging powerful segments of the national sovereignty 
of politically independent states by subordinating them to the co-operative 
aims of the community. 


18 For texts of such agreements, see First Report to Congress on the Mutual Security 
Program, Supplement (U. S. Government Printing Office, 1952). 

18a Resolution of the First Congress of the Philippines (concerning Arts. XIII (1) 
and XIV (8) of the Constitution of 1935), Official Gazette, Vol. 42, November, 1946, 
No, 11-A, 

18b See the so-called Romulo-Snyder Agreement of Nov. 6, 1950, for the text of which 
the author is indebted to the Embassy of the Philippines. 
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5. The “Molotov Plan” 


In the Soviet orbit the Council of Mutual Economie Assistance, organ- 
ized, as a move to counter the Marshall Plan, in Moscow (1949) between 
the U.S.S.R. and the Eastern European states: (including Eastern Ger- 
many), has evolved and executes a program of close economic co-operation. 
According to the reliable information of the European Economie Commis- 
sion of the United Nations the entire region has become integrated into a 
single production and marketing area under centralized and planned di- 
rection, geared to the specialization, in terms of resources and industrial 
plant equipment, of each partner. With due reservations it may be con- 
eluded that the Eastern bloc has become, to a large extent, a unified economic 
area in which the existing closeness of political co-ordination of the govern- 
mental systems permits the factual, if not politically formalized, merger of 
national sovereignties, most likely for the predominant benefit of the Soviet 
Union as the hegemonial state, but possibly also greatly strengthening the 
national economic potential of the individual participeting states. 


SOVEREIGNTY AND HUMANITARIAN CO-OPERATION 


Little progress to date has been achieved towards extending international 
co-operation to the point of an effective intra-state guarantee and protec- 
tion of human rights. International solidarity would no longer counte- 
nance, nor can state sovereignty continue to justify, a government’s abuse 
of its national, racial, and religious minorities. But tke Genocide Conven- 
tion of the United Nations (1948) succeeded neither in making discrimina- 
tory treatment of such groups a sanctionable international crime nor in 
providing an international forum for its repression. By the time of its 
entry into force, of the major Powers only France had ratified it. In view 
of Mr. John Foster Dulles’ statement of April 6, 1953, there is no prospect 
of its acceptance by the United States. Nor have the -abors of the United 
Nations Commission on Human Rights resulted in the implementation of 
the Declaration of Universal Human Rights (1948) by a binding and 
sanctionable convention. It proved impossible to break down the un- 
willingness of both the United States and the Soviet Union to subject their 
domestic autonomy to the curbs which international co-operation in this 
field would require. It seems to be the United States’ objective to adjust 
the level of the international protection of human rights to the domestic 
requirements of the United States.2? Here the Rome Declaration of Hu- 


19 On the Molotov Plan, see Economiz Survey of Europe since the War, A Reappraisal 
of Problems and Prospects, prepared by the Research and Planning Division of the ~ 
European Economie Commission for Surope, United Nations Publications 1953.11.E., 
Geneva, 1953, pp. 216 ff.; see also Erich Josephson, ‘‘East Europe’s New Trade Po- 
tential,’ The Nation, April 19, 1952, pp. 366 ff.; Newsweek, May 5, 1953. 

20 When the new (1952) Constitution of Puerto Rico was under discussion in the 
U. S. House of Representatives, the approval resolution was delayed because of strong 
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man Rights (1950) of the Council of Europe has stolen the United Nations’ 
thunder: Its member states agreed on a comprehensive catalogue of pro- 
. tected human rights; in addition, they accepted a fact-finding European 
Commission and a European Court of Human Rights as an international 
tribunal for their violations. Even though the judicial machinery through 
which, after having exhausted the municipal remedies, an aggrieved group 
or individual may arraign its own government before an international 
forum has been designed with great caution in order to spare the sus- 
ceptibilities of the sovereign states, the Rome Declaration may be visualized 
as a notable step towards the co-operative protection of the fundamental 
rights and the dignity of man. 


SOVEREIGNTY AND MILITARY CO-OPERATION 


To all intents and purposes a state’s right of disposal of its military po- 
tential is the most sensitive segment of national sovereignty, and that part 
which traditionally is impervious to foreign decision or control. Conse- 
quently, the military alliances of the past, intended for the joint prosecu- 
tion of a war and the attainment of common peace aims, as a rule did not 
impose on the participating states any limitations of military sovereignty. 
At the most, as in World War I, there existed a joint Supreme Command. 
When, with the advent of total war in World War II, total mobilization 
of the economic as well as the military potentials was required, the nucleus 
of a new co-operative pattern emerged in the form of common machinery for 
military strategy and economic planning such as the Combined Chiefs of 
Staff; the Lend-Lease organization; and the Combined Boards for the 
economic co-ordination of the war effort. These efforts, however, remained 
confined to the Western Allies, without Soviet participation. 


1. The North Atlantic Treaty Orgamezation 


The North Atlantic Treaty Organization (NATO) (1949) took its cue 
from Lend-Lease and proceeded beyond it. NATO provides an integrated 
machinery for the combined military establishment, under a joint Supreme 
. Command, of the treaty partners, with joint logistics, supplies, use of 
manpower, co-ordination and distribution of war production. Since the 
Lisbon meeting (February, 1952) the new alliance is operated by a per- 
manent organization, the Council and its sub-agencies, notably the Secre- 
tariat General. While its directives are still formally addressed to the 
individual national governments of the fourteen participating states, ac- 
tually the military sector of national sovereignty is becoming subordinated 
to the instructions of an international organization. Because of the close 


objections to Art. 20, containing social and economie rights, on the ground that these 
were incompatible with the United States constitutional principles because they required 
state intervention and would ‘‘lead to slavery.’’? See New York Times, May 14, 1952. 
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interaction between the military and economic potentials, NATO also in- 
volves deep inroads into the economic autonomy of .the member states. 
Through its agencies NATO determines jointly and co-operatively the 
financial and economic contributions to common defense of the member 
states, for example, priorities of military over civilian production. Ameri- 
can stakes in NATO are substantial for American national security. Even 
though the United States, as the provider of much of the financial where- 
withal and main supplier of equipment, occupies a prominent position in 
NATO, American dependence on the manpower and industrial potential 
of its allies has resulted in mitigating the hegemonial superiority of the 
United States. The partners are meeting more on the footing of co-opera- 
tive equality than was the case on the Marshall Plan level, where the benefits 
the United States derived from European economic co-operation were rore 
indirect in that the stabilization of European economies narrowed the range 
within which Communist eschatology could operate. Nonetheless, Ameri- 
can leadership, curiously more conscious of the urgency of the Communist 
danger than its Western European allies closer to the Soviet borders, not 
infrequently assumes the proportions of economic and political pressure 
exercised against individual or several of the partners in the military co- 
operative effort. 

The Mutual Defense Assistance Act of 1949 and subsequently the Mutual 
Security Act of 1951 established the conditions under which a state beecmes 
eligible for economic assistance for defense purposes. This takes the form 
of agreements between the United States and the recipient state concerning 
the use to which the assistance will be put. Both the American statutes 
and the texts of the agreements concluded thereunder take great care to 
make acceptance-of assistance and compliance with its conditions appear as 
freely undertaken by a sovereign state. But diplomatic semantics can 
hardly obscure the fact that common defense imposes on the aid-receiving 
state considerable restrictions on its internal self-determination. The 2on- 
nection of some of these injunctions with common defense may seem remote 
and reflect rather the crusading spirit of the American Congress to implant 
wherever and whenever possible what it considers the American wav of 
life.” The Damocles sword to: compel compliance with United States 
policies is the discretionary power of the President (Sec. 529) ‘‘to terminate 


2t For example, Sec. 516 of the Mutual Security Act of 1951 (65 Stat. 373) declares 
it to be the policy of the United States ‘‘that this Act shall be administered in such 
a way as (1) to eliminate the barriers to, and provide the incentives for, a steadily 
increased participation of free private enterprise in developing the resources of foreign 
countries consistent with the policies of this Act, (2) ... to discourage the cartel and 
monopolistic business practices prevailing in certain countries receiving aid under this 
Act which result in restricting production and inereasing prices, and to encourage where 
suitable competition and productivity, and (3) to encourage where suitable the devalop- 
ment and strengthening of the free labor union movements as the collective bargaining 
agencies of labor within such countries.’? This JOURNAL, Supp., Vol. 46 (1952), p. 25. 


SOVEREIGNTY AND INTERNATIONAL CO-OPERATION 237 


the assistance if its furnishing is no longer in the national interest of the 
United States.’’ Since no state in the danger area between the East and 
the West can afford forfeiting American aid, the net political result of 
military co-operation is co-ordination with, if not subordination to, Ameri- 
ean interests of essential segments of the internal and external policies of 
the nations affiliated in the mutual security organization. A number of 
states, however, unwilling to be forced to take sides in the ‘‘Cold War,” 
balked at such conditions. For example, both Spain and Yugoslavia proved 
unwilling, when accepting American assistance, to conform to such Ameri- 
can requests as they considered affecting their internal affairs. 


2. The European Defense Community 


If, in terms of international law, NATO is to be understood as still being 
an alliance of sovereign states whose nationally separated. military con- 
tingents closely co-operate in common defense, the European Defense 
Community now in the process of construction will constitute, once in opera- 
tion, a full-fledged merger of sovereignties in the military field of the six 
participating states of France, Western Germany, Italy, and the three 
Benelux countries. The treaty, signed May 27, 1952, envisages the ‘‘de- 
nationalization,” for the sake of European common defense, of the na- 
tional armed forces, amounting in practice to a complete surrender of this 
traditionally most vital segment of national sovereignty. Once in full 
operation, after an ‘‘initial’’ and a ‘‘preliminary’’ stage, the six nations will 
form a single European army in which national contingents, wearing the 
same European uniform, will be under a single European command. All 
partners will join and participate on an equal footing, and are subject to 
common directives as to training, equipment, length of service, logistics and 
supply. A High Authority (Commissariat) together with the Council of 
Ministers is designated as the depositary of those segments of military 
sovereignty which the participating states have transferred to the Com- 
munity. The agencies of the Community will determine the common 
budget and the contributions to it by each partner, and how and in which 
country the funds so raised will be spent. Beyond this the present plan 
envisages the ultimate establishment of a supra-national European parlia- 
ment to be charged with legislation on, and the execution of, all functional 
programs of European co-operation, including, in addition to the Coal and 
Steel and the Defense Communities, such other matters (for example: agri- 
culture, communications, electric energy) as in time will have been similarly 
transferred to joint Western European management. For the time being, 
this comprehensive scheme of regional co-operation is still in the blueprint 
stage, on the governmental level, of a ‘‘Draft Treaty Embodying the 
Statute of the European Community,’’ completed by the so-called ad hoc 
Assembly of the Coal and Steel Community in March, 1953. Inter- 
European co-operation, thus, in accordance with the historical pattern, 
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moves towards the first stage of inter-state integration known as confedara- 
tion, in which certain specified state activities are transferred to central 
jurisdiction while the member states still retain their sovereign indiv:du- 
ality. Possibly this may lead to the final stage of the federal union in 
which the participating members will have surrendered and merged their 
sovereign identities into the new sovereignty of the federal state. Co-opara- 
tion thus basically a manifestation of the state’s sovereignty, may become 
instrumental in its ultimate self-denial, elimination and destruction. 

While this final result is eagerly weleomed by the advocates of Western 
European Union,” it should be noted that even after the ratification of the 
Defense Community Treaty many hurdles, psychological as well as tech- 
nical and political, will have to be overcome before an effectively function- 
ing European army will have come into existence. 


SOVEREIGNTY AND POLITICAL CO-OPERATION 


In the present-day state society two features are conspicuous: Politics can © 
no longer be separated from economics; and domestic policies are largely 
conditioned by the international situation. Restrictions on economic and 
military autonomy necessarily determine the political dynamies of the 
states. Co-operation, therefore, tends to become, and is bound to involve, 
intervention in the internal and external affairs of the states participating 
in the co-operative pattern.”* Dictatorial intervention by an individual 
state or even collective intervention (except in the strictly limited con- 
tingencies defined in the United Nations Charter) are illegal under inter- 
national law, as specifically restated by the prohibition of intervention in 
domestic jurisdiction in the Charter (Art. 2 (7)). The principle of non- 
intervention is being frequently and, as a rule, successfully invoked in the 
most diversified controversies and disputes before the United Nations." On 


22 For a critical appraisal of these efforts to date see Karl Loewenstein, ‘‘The Union ` 
of Western Europe, Illusion and Reality,’’? 52 Columbia Law Review (1952) 55 f. 
209 f. 

23 An interesting and, in its potential implications for the future, regrettably ne- 
glected illustration was the Emergency Advisory Committee for Political Defense, 
established on the basis of Resolution XVII of the Rio de Janeiro Meeting of Foreign 
Ministers of the American Republics (January, 1942) in Montevideo, It successfully 
co-ordinated the internal defense of the participating states against Nazi-Fascist sub- 
version, The resolutions jointly elaborated by the American states represented in the 
Committee were binding on the member states, involving, therefore, a voluntary limita- 
tion of their sovereignty in the interest of common defense. See Carl B. Spaeth and 
William Sanders, ‘‘The Emergency Advisory Committee for Political Defense,’’ this 
JOURNAL, Vol, 88 (1944), pp. 218 ff.; Karl Loewenstein, ‘‘Pan-Americanism in Actian,’’ 
Current History, Vol. 5 (1943), pp. 229 ff. The Committee published its impressive legis- 
lative accomplishments in two volumes under the title ‘‘Legislacién para la Defensa 
Politica de las Repúblicas Americanas’? (Montevideo, 1947). 

24 Examples: the withdrawal of the ambassadors from Franco Spain as collective 
manifestation of international disapproval of a Fascist regime; the allegation of dis- 
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the other hand, an analysis of the record in the United Nations reveals that 
individual states—and not only those belonging to the Eastern bloc—are not 
infrequently in the habit of adjusting their votes less to the merits of the 
case than to the wishes of the hegemonial state, perhaps because yielding to 
the latter’s pressure or because they did not wish to break the solidarity of 
the power bloc with which they are aligned. A rigid voting discipline is the 
absolute and unbreakable rule within the Soviet bloc. But a similar 
phenomenon is by no means wholly absent within the bloc of states hege- 
monially led by the United States where the American Delegation to the 
United Nations frequently functions as the parlimentary ‘‘whip.’’ Al- 
though the circumstances may often clearly indicate that pressure, on the 
part of the hegemonial state, is brought to bear on the individual state’s 
decision which in substance amounts to intervention, no formal act of inter- 
vention, by the standards of international law, may have occurred because 
the position an individual state has taken was based on the exercise of its 
sovereign national will. Lobbying has become a recognized feature of the 
conduct of international relations by the United Nations. The situation 
may be likened to a vote under party discipline in the House of Commons 
where disapproval of a policy officially endorsed by the party can be mani- 
fested, at the most, by abstention. 

Nonetheless, the current practice of power politics resulting from the bi- 
polarization of world dynamics has frequently been at variance with the 
scrupulous letter-observance of the rule of non-intervention. The Atlantic 
Charter (Art. III) left the choice of the form of government to the peoples 
concerned. Yet it is common knowledge that the semantic formula agreed 
on at Yalta to the effect that the three big Powers would co-operate to es- 
tablish in the liberated nations ‘“‘governmental authorities broadly repre- 
sentative of all democratic elements in the population,’’ was flagrantly 
violated. by the Soviets, either by brutal intervention from without, as in the 
case of Rumania, or by gradual erosion and political infiltration from 
within, as in the case of other satellites. Nor is the Western record of non- 
intervention in the domestic affairs of allegedly sovereign states without 
blemish.2> In the Italian election of 1948 the American Government openly 
supported the Christian Democrats of de Gasperi against the Communists 


crimination against foreign minorities by, and the segregation policies of, the Union 
of South Africa; the latter’s refusal to subordinate the former mandate of South West 
Africa, later (1950) annexed by the Union, to the trusteeship system of the United 
Nations; the violation of the human rights guarantees of the Paris Peace Treaties of 
1947 by the three Soviet satellites of Hungary, Rumania, and Bulgaria; the non-ad- 
mission of United Nations observation teams in the Balkan states and in Northern 
Korea; the Communist coup in Czechoslovakia and the case of Cardinal Mindszenty ; 
the submission of the internal situation in the French protectorates of Morocco and 
Tunisia to the United Nations. 

25 See James Reston, ‘‘Intervention by U. S. Raises a Sharp Issue,’? New York 
Times, March 24, 1952, 
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and let it be known beyond mere hints that a Communist victory would 
jeopardize future American assistance. Secretary of State John Foster 
Dulles, at a crucial stage of the election campaign (September, 1953), did 
not hesitate to advise the Germans to vote for the coalition of Chancellor 
Adenauer and against the Social Democratic opposition. Premier Yoshida 
of Japan was informed by Mr. John Foster Dulles that the United States 
Senate, when called on to ratify the treaty, and equally so the House, as the 
source of appropriations of further economic assistance, would take un- 
kindly towards a Japanese peace treaty with Communist China while wel- 
coming one with the Formosa regime. The United States Governmant, 
through its accredited diplomatic representative, intervened openly in the 
domestic affairs of Greece. Forceful suggestions were made concerning 
certain economic measures (such as taxation, trade policies, civil service, 
state expenditures) which could be justified by the position of the grantor 
of economic and financial aid to the grantee. But on various occasions 
constitutionally established governments were openly approved or disap- 
proved by the United States. Im March, 1952, even an electoral reform was 
officially recommended which would favor the National Rally of General 
Papagos, and when finally adopted by the Greek Parliament under the 
diplomatic pressure of the United States Government, it led, in the November 
elections of 1952, to the result desired by it in the fcrm of a one-party 
cabinet of Marshal Papagos. 

In the case of occupied Japan, American political ideals and techniques 
were imposed; in that of Germany, those of each of the Powers respectively 
claiming control of the zone assigned to it. Consent to the rearmameni of 
Germany was wrested by the United States Government from the unwilling 
French and British. Heavy pressures are exerted by the United States 
Government and Congress to promote, against considerable resistance of 
the European allies, the military unification of Western Europe. The 
intimation by Secretary of State John Foster Dulles (January, 1953) and 
repeated, in even blunter terms, in December, 1953, to the effect that unless 
the European Defense Community Treaty be ratified by the six Huro- 
pean nations by a specified deadline, Congressional appropriations for their 
economic assistance would be reconsidered,” deeply alarmed France and 
the Benelux states, and blandly disregarded the fact that the constitution- 
ality of the treaty is subject to grave doubts in several of these states and 
is even sub judice in Western Germany. Members of the American Con- 
gress arrogate to themselves the right to criticize whatever domestic matter 
of a foreign state, whether allied or neutral, catches the individual mem-. 
ber’s fancy. There seems to be hardly any matter attributed by existing 
international law to the domestic jurisdiction of a sovereign state which, by 
the standard of co-operation for mutual security, cannot be made, or is 
being made, subject to American counsel, advice, direction, or concern with 


26 See New York Times, January 28, 1953. 
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the implied threat that non-compliance would lead to forfeiture of Ameri- 
can economic or military assistance. Only such nations as possess a bar- 
gaining power of their own are able to resist this trend. 


THE CRISIS STAGE OF INTERNATIONAL CO-OPERATION 


Such indirect, or scantily veiled direct, intervention by the hegemonial 
state was accepted, until recently, by the client states with a varying degree 
of grudging consent or silent protest. With the progressive economic 
recovery, however, of the Western allies of the United States, and with 
their, decreasing dependence on American economic aid, a veritable rebel- 
lion against American tutorial attitudes and practices is under way, most 
articulate in France and Britain, but by no means absent in other countries. 
The result is a visible decrease of American prestige abroad. Anti-Ameri- 
ean resentment, in turn, not only operates in the interest of international 
Communism ; it is destructive of international co-operation as such and the 
breeding ground of its arch-enemy, integral nationalism. l 

Co-operation, moreover, may not always seem a two-way street. The 
traditionally prevailing American sensitivity to any infringement of na- 
tional sovereignty has visibly hardened in recent times. While American 
public opinion makes the fullest use of the United States’ hegemonial 
position in subjecting foreign countries to criticism and censorship, it would 
not brook any reciprocal foreign interference with American domestic 
affairs even though they may be the legitimate concern of the United States’ 
allies. The latter protested, for example, the failure of the United States to 
provide all the information requested of the NATO members by the North 
Atlantic Treaty Council concerning armament plans for 1953.27. Nor can 
it be ignored that at this juncture rising American nationalism, under Con- 
gressional inspiration and leadership, has led, within the United States, 
to a visible devaluation of the United Nations as the primary institution of 
international co-operation. Even internationalism as such is widely sus- 
pected of being subversive of American basic institutions and the American 
way of life. Illustrations are the proposed constitutional amendments of 
the American Bar Association and of the group led by Senator Bricker to 
eliminate the equal rank of international treaties with the United States 
Constitution; the use of the so-called ‘‘federal clause’’ to protect States’ 
rights against alleged infringement by international treaty obligations; 78 
the prohibition of UNESCO material in publie schools; the insistence of 
investigating committees of the United States Congress that American 


27 See New York Times, Oct. 17, 1952. 

28 See, for example, the reservation attached by the United States to the Bogota 
Charter of the Organization of American States (this JOURNAL, Supp., Vol. 46 (1952), 
p. 43), and C. G. Fenwick’s current note, this JOURNAL, Vol. 46 (1952), p. 317; on the 
federal clause see also Max Soerensen,.‘‘ Federal States and the International Protec- 
tion of Human Rights,’’ ibid., p. 195. 
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nationals, as officials of the United Nations not being subject to instruc- 
tions by their home governments (Charter, Art. 100), conform to the stand- 
ards of loyalty required for United States officials. Within the United 
States, which was primarily instrumental in its creation, the United Nations 
has reached the nadir of its public prestige,” while the concept of the 
American national interest, insistent on the fullest preservation of national 
sovereignty, has soared to new heights. Here a situation is in the making 
where national sovereignty and International co-operation may become 
truly antithetical and even incompatible. 

On the other hand, it is certain beyond any reasonable doubt that inter- 
vention, by political pressure, is exercised to the fullest extent by the Soviets 
in their spheres of influence. The defection of Yugoslavia is a telling case 
in point. Nor is there any evidence available to the effect that the co- 
operative pattern in the Soviet orbit is any more reciprocal than in the 
West when it comes to the influence exercised by the satellite states on the 
domestic or foreign policies of the Soviet Union. 

It should be realized that who pays the piper calls the tune and pat the 
present bipolarization of world power necessitates, and even may justify, 
unorthodox methods of control on the part of the hegemonial state over its 
respective allies. But it is obvious that, correspondmg to the current 
erosion of the traditional concept of sovereignty, the principle of non- 
intervention likewise has suffered a noticeable lesion. The foregoing dis- 
cussion refers exclusively to relations between states engaged in co-operative 
action. It is obvious, however, that with the progress of the ‘‘Cold War’’ 
the concept of non-intervention has completely lost its traditional meaning 
when it comes to respecting the sovereignty of states belonging to the op- 
posing power bloc. World Communism brazenly intervenes in foreign 
countries through Soviet-directed ‘‘national’? Communist parties. Nor is 
Western observance of non-intervention always according to the book of 
international rules. For example, Sec. 101 (a) of the Mutual Security 
Act of 1951 earmarked the sum of one hundred million dollars ‘‘for any 
selected persons who are residing wm or escapees from tae Soviet Union or 
any other country absorbed by the Soviet Union, etther to form such persons 
into military elements supporting the United Nations or for other purposes.” 
(Italics supplied.) This unfortunate textual formulation the Soviets were 
inclined to interpret as support of, and incitement to, internal rebellion 
and intervention in its or its satellites’ domestic affairs. A complaint 
raised in the United Nations on behalf of the Soviet bloe was rejected in 
the General Assembly by a majority of 40 to 5, with 14 abstentions.®° 
Similar objections are raised against the ‘‘Voice of America’’ and the 
American-sponsored radio station “‘E'ree Europe’ in Munich. At the 


29 H.R. 5080 of the 82nd Congress (Representative Wood) even proposed rescission of 
the membership of the United States in the United Nations. 
30 See New York Times, April 9, 1953. 
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present time both the traditional notion of sovereignty and the new inter- 
national conduct pattern of international co-operation are in the balance. 


CoNCLUSIONS 


The material submitted here may suggest some summarizing conclusions: 

1. Sovereignty, as the basic concept underlying contemporary interna- 
tional law, is a legal term of a universally recognized meaning. In the 
traditional sense it signifies the unrestricted self-determination, by the in- 
dividual state, of its external and domestic affairs. From this premise 
international law derives the legal assumptions of the independence and 
the equality before the law of each sovereign state and the prohibition to 
interfere with the external policies and the domestic jurisdiction of other 
equally sovereign states. 

2. Co-operation, on the other hand, rather than being a legal term with a 
content ascertainable and definable by law—international or otherwise—is 
a relatively recent pragmatic conduct pattern adopted by sovereign states 
for the attainment of mutual benefits of an economic, military, cultural, or 
political nature. Basically a manifestation and a corollary of the exercise 
of sovereignty, the practice of international co-operation as a rule utilizes 
the technique of bilateral or multilateral treaties customary in international 
law. ` 

3. In consequence of the current bipolarization of world power between 
the United States and the Union of Socialist Soviet Republics, commonly 
spoken of as the ‘‘Cold War,” the system of isolated state-individualities 
that has evolved historically is in the process of being converted into a 
conduct pattern of mutual economic, military, and political co-operation ef- 
fective within each of the power blocs of the West and the East respectively. 
The power potential of each member of each of the two political alignments 
is considered essential for the collective security and well-being of the 
entire group. 

4, While still adhered to by the theory of international law, the tra- 
ditional concept of sovereignty has suffered a visible devaluation through 
the practice of international co-operation within each of the two power 
blocs. The legal premises of the independence and equality of sovereign 
states by now have become largely fictitious and the rule of non-intervention 
in the domestic jurisdiction is at times more honored by its breach than by 
its observance. | 

5. International co-operation does not legally imply equal rights and 
duties of the co-operating partners. The limitations on internal and ex- 
ternal self-determination and the surrender, resultant therefrom, of seg- 
ments of national sovereignty to other members of the co-operating group or 
to the group as a whole, vary according to the power potential of the in- 
dividual participating state. Sovereignty remains less adversely affected 
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by the requirements of international co-operation in the case of powerful 
states, in particular of those that occupy the hegemonial position within 
the respective group, and of those which can afford to decline affiliation with 
elther one of them. . 

6. Voluntary submission to the requirements of international co-operation 
may lead, and, in many. cases, does lead, to influences exercised by the group 
as a whole, or by the hegemonial state within each group, on the external 
as well as on the domestic policies of the participating states. Not infre- 
quently do such influences amount in substance to intervention in the 
external and domestic self-determination of nominally still sovereign states 
which, by traditional standards of international law, would have to be 
qualified as non-permissible. 

7. The impact of international tension on national policies has reached 
the point where the traditionally recognized borderline between internal 
and external policies may become largely obliterated. 

8. The requirements of economic, military, and political co-operation have 
narrowed the traditional domain of domestic jurisdiction. ‘While, in the 
past, it has been axiomatic that the national interest and internal situation 
of a state are instrumental in the formulation and conduct of its foreign 
policies, the conditions of international co-operation, within each power 
bloc and in opposition to the other power bloc, increasingly determine the 
domestic policies of the states co-operating in the respective political groups. 

9. International co-operation may lead, under specific conditions, to a 
closer integration among the co-operating states. Possibly, therefore, the 
conduct pattern of international co-operation presently emerging may con- 
stitute the transition from an international order based on isolated state 
sovereignties, to a confederal system and, ultimately, to a federal union be- 
tween them. In such cases the arrangements for internazional co-operation 
previously entered into under international law may become converted into 
the rules of federal constitutional law. 

10. Being one of the most static and conservative branches of the law, 
international law as yet has failed to become attuned to the novel and even 
revolutionary techniques of international relations presented by the prag- 
matic conduct pattern of international co-operation. The existing concepts 
and rules of international law no longer fully respond to the evolving prac- 
tice of inter-state relations. To fill this gap appears to be an important © 
objective of the science of international law. r 


REACTIVATION OF PREWAR GERMAN TREATIES 
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When hostilities with Germany were brought to an end by means of 
unconditional surrender in 1945 and the Nazi Government disintegrated, 
authority to determine Germany’s existing and future treaty relations was 
assumed by the military occupants. It is not unusual that under such 
military occupation—based upon complete surrender—the treaty power 
was not unconditionally released by the three Western Allies ‘(1.¢., the 
United States, the United Kingdom, and France) to the West German 
Federal Republic when the latter came into existence under their auspices 
in September, 1949.1. However, during the following three years, under 
the Allied High Commission for Germany, substantial treaty authority 
gradually was turned over to the West German Government by the Western 
Occupying Powers. 

Among the. functions reserved to the Allied High Commissioner under 
paragraph 2(¢c) of the Occupation Statute ? was the field of ‘‘foreign affairs, 
including international agreements made by or on behalf of Germany.’’ 
Similarly, by paragraph 2(g) of the Occupation Statute, ‘‘control over 


1 For an account concerning the establishment of the Federal Government of Western 
Germany, see Plischke, The West German Federal Government (1952), Ch. I, and 
for an analysis of the creation of the Allied High Commission for Germany, see 
Plisechke, History of the Allied High Commission for Germany: Its Establishment, 
Structure, and Procedures (1951), Chs. I and II; both of which have been published by 
the Historical Division of the Office of the U. S. High Commissioner for Germany. The 
second of these publications has been published in substantially revised and augmented 
form under the title, Allied High Commission for Germany: Organization and Functions 
(1953) ; see especially Chs. I-IV. 

2The Occupation Statute is the instrument which was issued by the three Western 
Occupation Powers governing their functions in occupied Western Germany upon the 
establishment of the West German Federal Government. It is a brief document com- 
prised of nine paragraphs. The Agreement as to Tripartite Controls, signed by the 
United States, the United Kingdom, and France in Washington on April 8, 1949, pro- 
vided for the tripartite fusion of the three Western Occupation Zones; and the Charter 
of the Allied High Commission for Germany has served as the constitutive act of the 
Allied High Commission. For the texts of these documents, and subsequent revision 
instruments, see Plischke, History of the Allied High Commission for Germany: Its 
Establishment, Structure, and Procedures, op. cit., Appendices 1, 3-5; and Plischke, 
Allied High Commission for Germany: Organization and Functions, op. cit., Appendices 
1, 4-11. 
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foreign trade and exchange’’ was reserved to the Allies. Paragraph 4 of 
the Occupation Statute, however, authorized the German Federal and 
State governments to act in these and other reserved fields after prcper 
notification to, and at the discretion of, the occupation euthorities. 

Paragraph 5 of the Occupation Statute specified the procedure under 
which the West German Government could exercise the treaty-making 
prerogative, stipulating that an agreement made by the Federal Republic 
with foreign governments would become effective 21 days after official 
recelpt of its text by the Allies, unless previously disapproved by them. 
Under these provisions, supplemented by pertinent Allied High Commission 
procedural instructions, a substantial number of treaties were negotiated 
by the West German Government between 1949 and 1952.5 Some of these 
were in the nature of new treaties, whereas others wers not entirely new 
in that they constituted extensions or modifications of existing agreements 
negotiated by the Allied Military Governments with the countries concerned 
in order to govern the relations of such countries and Western Germany. 
The treaties and extensions negotiated under the Allied High Commission 
have been concerned largely with trade and payments matters, fronvier 
control, transportation affairs, social insurance, patents, trademarks, and 
industrial copyrights. 

Up to the time that the Contractual Agreements with Germany were 
signed on May 26, 1952, the Allied High Commission disapproved no such 
treaty or supplemental agreement of the West German Government. 
Nevertheless, in. some cases the High Commission rendered its approval 
contingent upon the modification of proposed treaty texts, and on occasion 
this included the actual deletion of specified provisions. Whereas final, 
formal adverse action therefore was never taken, this proved to be un- 
necessary simply because the German Government was induced to in- 
corporate the requisite changes during the negotiation process. 

Among the major treaties negotiated with Western Germany during 
the Allied Higk Commission period are the Petersberg Protocol of No- - 
vember, 1949 and, ultimately, the Contractual Agreements of May, 1952. 
These are significant political undertakings. But they were not held to be 
subject to the treaty review procedure mentioned above because they were 
negotiated by the three’ Occupying Powers themselves. Although the 
Petersberg Protccol was not considered to constitute a tresty in the constitu- 
tional law sense, it is such as far as its international status is concerned. 
It was negotiated quadripartitely, with the German Government participat- 
ing in the formulation of its terms; and it was signed by the West German 
Chancellor as well as the representatives of the three Occupying Powers. 
The Contractual Agreements are more clearly formal treaties in the 
internal constitutional as well as the international sense, although only 


3 For example, from Sept. 21, 1949, to the end of 1950, some 110 trade and payments 
agreements were negotiated by the West German Government. 
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one of the four was deemed to be such in the United States, so that only one 
was held to require confirmation by the regular treaty-approval pro- 
cedure. 

Another category of new treaties are the constitutive acts of international 
organizations to which West Germany has become a party. With the en- 
couragement and approval of the three Western Allies, the Federal Re- 
publie joined some 20 to 25 international organizations by means of the 
treaty process during the Allied High Commission period. This involved 
both participation in the negotiation of such constitutive acts and accession 
to the treaties serving as the constitutions of organizations already in 
existence. Among the more important of the international organizations 
joined by Western Germany are the Council of Europe, the International 
Authority for the Ruhr (subsequently disestablished), the Organization 
for European Economie Co-operation (OEEC), and the European Pay- 
ments Union (EPU), as well as the following United Nations specialized 
agencies: the Food and Agriculture Organization (FAO), the International 
Labor Organization (ILO), the International Bank (IB), the International 
Monetary Fund (IMF), the International Telecommunication Union 
(ITU), the United Nations Educational, Scientific and Cultural Organiza- 
tion (UNESCO), and the World Health Organization (WHO). The 
West German Government ratified the General Agreement on Tariffs and 
Trade (GATT) and thereby became a member of the international ma- 
chinery created to implement it. Finally, among major European or- 
ganizations, the constitutive treaties of which West Germany ‘signed, are 
included the European Coal and Steel Community (Schuman Plan) and 
the European Defense Community.‘ 


EFrrect or WAR UPON TREATIES 


This function—the negotiation of new treaties and agreements with 
states which recognize the status of the newly-born Federal Republie of 
West Germany—has constituted only one element, however, of the treaty 
relations of Western Germany supervised by the Occupation Powers dur- 
ing the Allied High Commission period. The second aspect is the ap- 
plication of former German Reich treaties and agreements to the West 
German Federal Republic. 


4 For more detailed information concerning the negotiation of new treaties and the 
joining of international organizations by the West German Federal Government, see 
Plischke, Allied High Commission for Germany: Organization and Functions, op. 
cit, Ch. X. Also see ‘‘Germany Joins the Council of Europe,’’ Office of the U. S. 
High Commissioner for Germany, 8rd Quarterly Report on Germany (April 1—June 30, 
1950), pp. 11-16; ‘‘The Schuman Plan,’’ ibid, pp. 17-20; ‘‘Progress of German 
Integration with the Free World,’’ ibid., 4th Quarterly Report (July 1~Sept. 30, 1950), 
pp. 15-21; ‘‘Germany and the European Community,’’ ibid., 9th Quarterly Report 
(Oct. 1-Dee. 31, 1951), pp. 25-32; and ‘‘Decisive Steps Toward European Unity,’’ 
ibid., 10th Quarterly Report (Jan. 1~March 31, 1952), pp. 19-28. 
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The question of the effect of war upon treaties between belligerent states 
has occasioned considerable variation of opinion. Seexing to resolve cer- 
tain aspects of this problem, the Harvard Research in International Law, 
in its analysis of the ‘‘Law of Treaties’’ in 1935, recommended the fol- 
lowing in Article 35: On the one hand, a treaty which expressly provides 
that the obligations stipulated are to be performed in time of war between 
two or more parties, or which by reason of its nature and purpose was 
manifestly intended by the parties to be operative in time of war between 
two or more of them, is not terminated or suspended by the outbreaz of 
war between two or more of the signatories. Secondly, unless otherwise 
provided in the undertaking itself, a treaty which does not expressly pro- 
vide that the obligations stipulated are to be performed in time of war 
between two or more of the parties, and which by reascn of its nature and 
purpose was not manifestly intended by the parties to be operative in time 
of war between two or more of them, is suspended as between the hostile 
belligerents during the continuance of a war between two or more of the 
parties. Furthermore, unless contrary provision is made at the conclusion 
of the war, such a treaty will again come into operation when the state of 
war is ended.® 

In its comments upon this draft article,® the Harvard Research indicates 
that international law publicists have adopted various attitudes with regard 
to the effect of war upon the treaties of belligerents. It is pointed out in 
this analysis that the older writers, including many in the nimeteenth 
century, contended that the outbreak of war between the parties to a treaty 
automatically terminated the undertaking. But in their day multipartite 
treaties were exceptional, and they played a far less important rôle in 
international affairs than they do today. Consequently, the application 
of the principle of general automatic termination did not have the same 
upsetting effect which it would have in contemporary relations. 

The abandonment of this theory, the Harvard Research continues, and 
the recognition of the principle that at most it can be said that certain 
kinds of treaties are ipso facto annulled by the outbreak of war between — 
the parties, that certain others are merely suspended, while still others are 
not affected, is a necessary corollary of the increasing interdependence of 
states, and it constitutes a clearer appreciation of the general inconvenience 
of a practice which would result in the complete upsetzing, under modern 
conditions, of treaty relationships. It has come more and more te be 
realized that there is no necessary incompatibility between the existence 
of a state of war between two or more states and the maintenance in force 
of their treaties, even though it may be necessary to suspend their execu- 
tion during the period of hostilities.. There is no reason why the treaties 


5 Harvard Research in International Law, Draft Convention on the Law of Treaties, 
this JouRNAL, Supp., Vol. 29 (1935), p. 1183. 
6 Ibid., pp. 1183 ff., especially pp. 1184, 1185, 1189, and 1203. 
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should be regarded: as ipso facto annulled or terminated by the outbreak 
of war between the parties. Article 35 of the Draft on Treaties, referred 
to above, is founded upon this interpretation of the more recent trend in 
international law opinion, practice, and expediency. 

Article 35 of the Harvard Research Draft also recognizes that the opera- 
tion of some treaties may be suspended during war, in which case the 
parties, at the close of hostilities, may treat them as being terminated by 
expressly providing therefor in the treaty of peace. In practice, the 
Harvard study reports, treaties of peace usually contain clauses dealing 
with the status of treaties as they were affected by the war. Sometimes 
` they provide that all or certain of the treaties between the belligerent 
parties are terminated upon the outbreak of war; in certain cases they 
declare particular treaties to be revived or re-established, but occasionally 
they are entirely silent regarding the matter. 

Illustrative of twentieth-century practice, the Versailles Treaty enumer- 
ated the multipartite treaties and agreements that were to apply in the 
postwar period in the relations of Germany and such of the Allied and 
Associated Powers as were signatories. On the other hand, each Allied 
and Associated Power was empowered to notify Germany of the bipartite 
treaties or agreements which it wished to revive with Germany, and those 
not so notified were considered as being terminated.” Although the United 
States failed to ratify the Versailles Treaty, in it bilateral peace treaty with 
Germany, signed on August 25, 1921, provision nevertheless was made that 
the United States was to benefit by certain rights and advantages accorded 
in the Versailles Treaty. These included the prerogatives concerning’ 
the revival of prewar treaties referred to above.® 

Following World War II, provisions governing the revival of prewar 
treaties were Incorporated into the Treaties of Peace of 1947 with Italy, 
Bulgaria, Hungary, Rumania, and Finland.® In all five treaties the 
defeated Power was required to accept arrangements agreed upon by the 
Allies with respect to the liquidation of the League of Nations and the 
Permanent Court of International Justice. In the treaties with Bulgaria, 
Hungary, Rumania, and Finland—but, it is interesting to note, not in the 
treaty with Italy—the defeated Power was required to recognize the 
treaties of peace with the other Axis states. There are no lengthy recitals 
concerning the renewal of multipartite treaties in these five peace treaties, 


T See Versailles Treaty, Arts. 282-295. 
8 See Art. IT of the ‘‘ Treaty Restoring Friendly Relations Between the United States 
‘and Germany,’’ which stipulated that the benefits of the Versailles Treaty extended to 
the United States, including Part X of that treaty; the restoration of former treaties 
was provided for in Part X, Ch. V, See. II, of the Versailles Treaty. For the text 
of the Treaty of 1921, see U. 8. Treaty Series, No. 658 (1922). 

8 For the English texts of these treaties, see Treaties of Peace with Italy, Bulgaria, 
Hungary, Roumania, and Finland (Department of State Publication 2743, 1947); this 
JOURNAL, Supp., Vol. 42 (1948), pp. 47, 179 et seq. 


250 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


however, although Italy was required to acknowledge the obligations or 
nullification of a few multilateral agreements. . 

Each of these peace treaties contains an identical provision concerning 
prewar bilateral treaties. They specify that each of the Allied and As- 
sociated Powers could notify the defeated Power, within a period of six 
months from the coming into force of its respective peace treaty, as to 
which of its prewar bilateral treaties it desired to maintain in force or 
revive. The treaties so notified have been required to be registered with 
the Secretariat of the United Nations, and all such treaties as have not been 
so notified are regarded as being abrogated. 

Similar provisions were incorporated in the Treaty of Peace with Japan, 
signed on September 8, 1951. Japan was required to recognize the validity 
of treaties concluded to terminate the war initiated on September 1, 1939, 
as well as other Allied arrangements to restore the peace. Japan also was 
required to accept arrangements made for terminating the League of 
Nations and the Permanent Court of International Justice. Furthermore, 
Japan renounced all rights and interests derived from certain multilateral 
treaties. Although no general listing of multipartite treaties considered 
to be revived was incorporated into the body of this peace treaty, in a 
supplementary Declaration Japan recognized the full force of all the 
multilateral international instruments to which Japan was a party on Sep- 
tember 1, 1989, and resumed all its rights and obligations under such 
instruments. 

With respect to bilateral treaties, it was provided in the Treaty of Peace 
with Japan that each of the Allied Powers, within one year after the Peace 
Treaty entered into force between it and Japan, would notify the latter as 
to which of its prewar bilateral treaties or conventions with Japan it sought, 
to continue in force or revive. Such treaties have keen required to be 
registered with the Secretariat of the United Nations, and treaties not so 
notified are regarded as being abrogated.” 

This brief survey illustrates the practice pursued by the Allied and 
Associated Powers regarding the revival of prewar treaties as incorporated 
into the peace treaties with Germany following World War I and with 


10 Treaty of Peace with Italy, Arts. 39-44; Treaty of Peace with Bulgaria, Arts. 6~8; 
Treaty of Peace with Hungary, Arts. 7-10; Treaty of Peace wita Rumania, Arts. 7—10; 
and Treaty of Peace with Finland, Arts. 10-12. 

11 In addition, the Japanese Government assumed the obligation of aceeding to certain 
other international instruments in the shortest practicable time, not to exceed one year 
from the time the Peace Treaty went into effect. For text of Declaration, see this Jour- 
NAL, Supp., Vol. 46 (1952), pp. 86-87; see also Michael Brandon and Anthony Leriche, 
‘*Susvension of Rights and Obligations under Multipartite Conventions Between Op- 
posing Belligerents on Account of War,’’ this JouRNAL, Vol. 46 (1952), pp. 532-537. 

12 Treaty of Peace with Japan, Sept. 8, 1951, Arts. 7-8; for the English text of this 
treaty, see Conference for the Conelusion and Signature of the Treaty of Peace with 
Japan (Department of State Publication 4392, 1951), pp. 313-326, 391; also this 
. JourNaL, Supp., Vol. 46 (1952), pp. 71-76. 
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the Axis states following World War II. At the time of World War II, 
however, there apparently were no comparable recognized principles govern- 
ing the treatment by the Occupying Power of enemy treaties during a 
period of occupation. There are no provisions concerning this matter in 
the Hague Conventions and other treaties dealing with occupation in time 
of war. Similarly, the Harvard Research Draft on the Law of Treaties 
is silent with respect to this question. Nor are there any provisions re- 
garding it in the rules of land warfare or the rules governirg military 
government and civil affairs used by the United States during World 
War H.” | 

There are provisions, however, requiring a military occupant to respect, 
unless absolutely prevented, the laws in force in the oceupied country.** 
The United States’ interpretation of this provision has required the con- 
tinuing in force of the ordinary civil and criminal laws of the occupied 
territory which do not conflict with the objectives of the occupation. It 
also has specified that the military occupant may suspend existing laws 
and promulgate new ones.** Despite the absence of reference to treaties— 
as the law of the land—it may be presumed that at least such comparable 
prerogatives accrue to the occupant with respect to treaties as he enjoys 
with regard to ordinary legislation. By virtue of the special situation in 
occupied Germany, founded upon unconditional surrender, on September 
20, 1945, the treaties of the former German Reich were invalidated by 
Proclamation No. 2 of the Control Council, the ranking organ of the Allied 
Control Authority for Germany. This was agreed upon and promulgated 
by the four Occupying Powers, and therefore was rendered applicable in 
each of the four occupation zones. 

The problem concerning prewar treaties in postwar Germany was 
complicated by the establishment in 1949 of two de facto and provisional— 
although not de jure—sueccessor governments, the West German Federal 
Republic and the East German so-called Democratic Republic. The ques- 
tion of the applicability and revival of former German treaties, therefore, 
has entailed issues not ordinarily occurring in a case of wartime or post- 
hostilities occupation. 


ALLIED INVITATION TO REVIVE FORMER REICH TREATIES 


In September, 1950, at New York, the Foreign Ministers of the United 
States, the United Kingdom, and France, upon deciding to efect major 


13 See, for example, War Department Technical Manual, TM 27-251, Treaties Govern- 
ing Land Warfare (Jan. 7, 1944); Basie Field Manual, FM 27-10, Rules of Land War- 
fare (1940); and War Department Field Manual 27-5 and Navy Department OpNav 
50E-3, U. S. Army and Navy Manual of Military Government and Civil Affairs (Dec. 
22, 1943). 

14 Hague Convention No. IV, of 1907, on the ‘‘Laws and Customs of War on Land,’’ 
Annex, Art. 43. 

15 FM 27-10, op. cit., Pars. 285, 286. 
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extensions of the authority of the West German Government by amending 
the Occupation Statute, agreed to authorize the revival of, or the ‘‘giving 
effect to,’’ +” treaties of the former German Reich which had been invalidated 
by Control Council Proclamation No. 2. The Foreign Ministers concluded 
that the three Occupying Powers should invite the Federal Republic and 
interested states to make known to the Allied High Commission the treaties 
of the former Reich which they wished to see activated in their mutual 
relations.® In arriving at this determination, the Foreign Ministers 
specified that, upon receipt of requests to effectuate such treaties, the Allied 
High Commission, unless it disapproved, would declar2 such treaties to be 
applicable to the Federal Republic and binding upon it, provided both 
the West German Government and the other interested countries so desired. 
If the German Government objected to a request by an Allied country, the 
occupation authorities, after a period of six months from the time of the 
receipt of the request, were directed by the Foreign Ministers to dacide 
what action should be taken. In arriving at such decisions, they were 
to keep in mind their responsibility for protecting Allied interests and 
‘safeguarding the objectives of the occupation. It was provided that this 
procedure similarly applied in the case of multilateral conventions, but, 
if reciprocity constituted the basis of such an agreement, it would only be 
binding as between the West German Republic and such other signatories 
as agreed, 

Finally, the Foreign Ministers stipulated that no Allied High Commission 
action to activate former Reich treaties was in any way to prejudice the 
final peace: settlement. Nor were such actions to have the effect of 
abrogating or modifying any treaty obligations of the former German 
Reich not expressly covered by them.?® 

This invitation was transmitted directly by the governments of the three 
Occupying Powers to all foreign countries with the exception of the Soviet 


16 For thé text of the communiqué of the Foreign Ministers, see Office of the U. 8. 
High Commissioner for Germany, 4th Quarterly Report on'Germany (July 1-Sept. 30, 
1950), pp. 98-100. For an analysis of the negotiation and substance of these changes, 
see Plischke, Allied High Commission for Germany: Organization and Functions, op. cit., 
Chs. II and V, and Appendices 4-8. Also see ‘“The New York Foreign Ministers’ Confer- 
ence,’’ Office of the U. S. High Commissioner for Germany, 42h Quarterly Report on 
Germany (July 1-Sept. 30, 1950), pp. 11-14; ‘‘The Federal Government Assumes 
Wider Powers,’’ tbid., 6th Quarterly Report (Jan. 1-March 31, 1951), pp. 35~39; and 
‘(New Phase of Allied Policy in Germany,’’ ibid., 8th Quarterly Report (July 1—Sept. 
30, 1951), pp. 13-22. 

17 Perhaps in order to avoid raising the question of state sieccession at this stage, 
the Foreign Ministers preferred the expression ‘‘ giving effect to?’ former Reich treaties 
to the terms ‘‘revive’’ or ‘‘reactivate.’’ 

18 See Allied High Commission, Press Release No. 236, Oct. 24, 1950; also Allied 
High Commission, Background Information for Correspondents, No. 110, Oet. 24, 1950. 

19 Enclosure in AGSEC (50) 2310, Nov. 28, 1950. ‘‘AGSEC’s’’ are the communica- 
tions of the Allied High Commission, including those with the West German Government. 
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Union, China, and the Soviet satellite countries, which refused to recognize 
the West German Federal Republic. The Allied High Commission for 
Germany forwarded this invitation to the West German Government on 
September 29, 1950.2° The purpose of this action was to carry out the 
decision of the Western Allies to integrate the Federal Republic into the 
community of free nations. They also sought thereby to verify their 
recognition of the West German Government as the only authority freely 
and legitimately constituted and therefore entitled to speak for Germany 
and to represent the German people in foreign affairs.** 

Several requests for the activation of former Reich treaties ante- 
dated this formal notification based upon the New York conference deci- 
sions. Denmark played a leading rôle in this initial phase. On August 
16, 1950, the Danish Government requested information from the Allied 
High Commission as to whether the Federal Republie was responsible for 
the observance of the International Convention on Loadlines of 1930. 
On the fifteenth of the following month, the Danish Government asked 
the Allied High Commission whether two former Reich treaties concerned 
with social insurance matters (of 1925 and 1933) had been discontinued, 
were suspended, or remained in effect. The Allied High Commission re- 
plied to the latter communication, stating that, pursuant to the New York 
conference decisions, the Federal Government and other countries were 
being invited to inform the Allied High Commission of the treaties they 
desired to have put into effect. In appropriate cases, where both 
parties evidenced the desire that effect be given to a prewar treaty to 
which the German Reich had been a party, the communication to Denmark 
continued, the Allied High Commission would declare such treaties to be 
applicable to the Federal Republic. 


ALLIED High Commission Treaty REVIVAL PROCEDURE 


A distinct procedure was devised by the Allied High Commission for 
handling requests to give effect to former Reich treaties. This was em- 
bodied in its Directive No. 6, promulgated on March 19, 1951.7? It pro- 
vided that any communication received by the Allied High Commission 
from an interested Power, proposing that a treaty of the former Ger- 
man Reich be given effect, was to be transmitted by the Allied High Com- 
mission to the Federal Republic. The latter thereupon was empowered 
to communicate directly with the interested country with reference to the 
treaty in question. On the other hand, if the initiative came from the 
West German Government, the latter was instructed to transmit notice of 
its desire to the Allied High Commission. On the basis of this notice, the 


20 AGSEC (50) 2310, Nov. 28, 1950. 

21 Allied High Commission, Press Release No. 236, Oct. 24, 1950. 

22 Allied High Commission for Germany, Official Gazette, No. 52 (April 2, 1951), 
pp. 846-847. 
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Allied High Commission has authorized the Federal Government to com- 
municate directly with the interested Power regarding the treaty concerned. 

Secondly, Directive No. 6 provided that, subsequent to satisfactory 
negotiations for the activation of a former Reich treaty, the West German 
Government was officially to notify the Allied High Commission when it 
and the other interested country desired to give effect to all or part cf the 
treaty, and, if necessary, whether they were agreed upon the date upon 
which the treaty was to go into effect. Unless it disapproved, the Allied 
High Commission, in the communication to the West German Government, 
was then to declare that the treaty became applicable to the Federal Re- 
public. This communication, according to Directive No. 6, was to te re- 
garded as authorizing the Federal Government to publish the treaty con- 
cerned, or to make such other announcement as was 2onsidered to be ap- 
propriate in the Official Gazette of the Federal Republic.” 

The Allied High Commission also specified that if reciprocity was the 
basis of a multilateral treaty, the latter would be bincing only as between 
the Federal Republic and such of the other signatories as agreed. Finally, 
it was stated in Directive No. 6 that if there was any cbjection on the part 
of the Federal Republic to a request by an interested Power, the Allied 
High Commission would not decide upon the action, if any, to be taken 
until after the expiry of six months from the time of the receipt of the initial 
request for activation of a treaty. 

The New York Foreign Ministers’ Conference authorized the Allied High 
Commission to declare approved former Reich treatizs applicable to the 
Federal Republic and binding upon it. This naturally differed from the 
previously exercised function of the Allied High Commission to disapprove 
or non-disapprove new treaties and agreements under Article 5 of the 
Occupation Statute: When this aspect of the Allied High Commission’s 
responsibilities was under consideration, initially there were differences of 
opinion as to whether this declaration was to be in the nature of a fcrmal. 
‘‘decision’’** of the Allied High Commission published in its Ofictal 
Gazette, or merely an Allied High Commission communication to the West 
German Government.” 

On December 15, 1950, one of the committees of the Allied High Com- 
mission approved the texts of two standard letters to be sent to the Federal 
Government in connection with the activation of former Reich treaties: 


23 Ze., the Bundesgesetablatt. 

24 ‘í Decisions?’ of the Allied High Commission generally have been concerned with 
the functions of the Federal Government and internal administrative matters cf the 
High Commission. They differ from Allied High Commission ‘‘laws’’ and ‘‘ragula- 
tions,’’ which contain the penalty clause; ‘‘directives,’’ whieh prescribe procedural 
matters in the relations between the Allied High Commission and the German Govern- 
ment; ‘‘declarations’’; and other forms of Allied High Commission enactments. All 
of these are published in the Official Gazette of the Allied High Commission. 

25 Such communications, as explained above, have been identified as ‘‘AGSEO’s.’’ 
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One was designed to be used in reply to a request from the Federal Govern- 
ment for the application of such a treaty. It simply acknowledged the 
receipt of the Federal Government’s letter, indicating that the Allied 
High Commission entertained no objection to the undertaking of negotia- 
tions concerning the matter, and requesting that it be informed when 
agreement was reached. This letter also required that the Federal Gov- 
ernment’s notification include pertinent information regarding any special 
conditions agreed upon by the contracting parties in connection with 
placing such a former Reich treaty into effect. It concluded with the 
statement that, upon receipt of this information, the Allied High Commis- 
sion would, unless it disapproved the action, declare the treaty binding 
upon the Federal Republic in due course. 

The second form letter agreed upon by the Allied High Commission was 
devised to be sent to the West German Government when a foreign 
_ Power, rather than the Federal Government, requested the reactiva- 
tion of a former Reich treaty. By and large, this letter was identical 
with that described above, except that it concluded with a paragraph stating 
that the Allied High Commission was prepared to forward to the foreign 
Power whatever proposals the Federal Government wished to make with 
respect to such negotiations. This paragraph was intended to be added in 
the event that the foreign country concerned maintained no official repre- 
sentative in the Federal Republic. 

Subsequently, in 1951, a third standard letter was prepared to convey 
the Allied High Commission’s declaration that the treaty concerned be- 
came applicable to the Federal Republic. This letter was used after the 
negotiations between the Federal Government and the foreign Power had 
been consummated, and the Allied High Commission approved the applica- 
tion of the treaty in West German affairs. 

The significant conclusion to be drawn from these documents and de- 
terminations is that they have afforded a realistic, although ‘unusual, pro- 
cedure with respect to treaty revival. This procedure enabled the 
West German Government and friendly states to normalize their interna- 
tional affairs, without awaiting a final peace settlement. Secondly, it 
enabled the West: German Government to augment its gradually increasing 
international stature, without awaiting reunification of all of Germany. 
Thirdly, it provided a device for applying the terms of former German 
Reich treaties to a portion of Germany—-albeit the major portion from both 
the territorial and population points of view—-without requiring the resolu- 
tion of the intricate problem of state succession. Thus, technically, former 
Reich treaties were not being revived for ‘‘Germany.’’ Rather, such 
treaties, without necessarily requiring complete renegotiation of their 
substantive terms, were rendered readily applicable to the new West 
German Federal Republic. The reapplication of such treaties to all of 
Germany was deferred until such time as Germany i is reunified and a final 
peace treaty is negotiated. 
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Fourthly, as far as internal German constitutional procedure is concerned, 
these treaties were not considered as new treaties under the West German 
Basic Law.” They therefore did not require formal ratification under 
the constitutionally prescribed ratification procedure of the West German 
Government.?* According to Allied procedure, these treaties, internally, 
were deemed to be old treaties, formerly applicable to the territory and 
people of West Germany as an integral part of all of Germany. For this 
portion of territory and these people, these treaties simply were being 
reactivated. 

An opportunity consequently was provided for the rapid and simple 
creation of an extensive treaty network for the West German Federal 
Republie, which otherwise may have been deferred either because of the 
necessity of defining applicable principles of state succession, or because 
of the need to negotiate new treaties and to submit them to parliamentary 
review and approval. According to this procedure, review authority was 
exercised not by the legislative branch of the West German Government, 
but by the Occupying Powers through the Allied High Commission. In 
this respect the executive of the West German Federal Government perhaps 
was enabled to exercise treaty authority exceeding that intended or 
prescribed in the Basie Law. 


REAPPLICATION OF FORMER REICH TREATIES IN PRACTICE 


In reply to the invitation addressed to the interested governments to 
suggest former Reich treaties they wished to have reactivated, a number 
of requests for such reapplication of individual treaties were filed dur- 
ing the months of November and December, 1950, with the Allied High 
Commission. These requests were initiated principally by the West German 
Government, and they were concerned largely with such matters as double 
taxation (with Austria, Sweden, and Switzerland), frontier-crossing motor 
vehicle traffic (with Denmark, The Netherlands, Luxembourg, and Bel- 
gium), certification of documents (with Austria), and river transport 
(with Switzerland). During this period a request also was presented by 
Bolivia for the reactivation of its Treaty of Friendship, Commerce, and Navi- 


26 The ‘‘ Basic Law’? is the provisional constitution of the Federal Republie of West 
Germany. For the text of the Basic Law in English, see Office of the U. 8. High 
Commissioner for Germany, Basic Law and Occupation Statute (1950), or Allied High 
Commission for Germany, Allied General Secretariat, Basic Law for the Federal Re- 
public of Germany (1951). For additional information concerning the status of Ger- 
many and its constitutive act, see Kurt v. Laun, ‘‘The Legal Status of Germany,’’ 
this JOURNAL, Vol. 45 (1951), pp. 267-285; and Carl J. Friedrich, ‘‘Rebuilding the 
German Constitution,’’? American Political Science Review, Vol. XLIII (June, August, 
1949), pp. 461-482, 704-720. 

27 For an analysis of the treaty procedure of the German Federal Republic, see 
Plischke, The West German Federal Government, op. cit, pp. 34-35, 66-72, 94-96, 119, 
and 140. 
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gation (1908), and its Agreement Relative to the Protection of Commercial 
Brands and Trademarks (1925). Saudi Arabia also requested that its 
Treaty of Friendship, signed at Cairo in 1929, be reapplied. Certain 
states informed the Allied High Commission that there were no former 
Reich treaties which they wished to have revived. By the end of 1950 the 
Allied High Commission had received requests for the reactivation of 
some 15 treaties, all of a bilateral nature. 

On December 13, 1950, the West German Government notified the Allied 
High Commission that it desired to give effect, on a reciprocal basis as 
between the Federal Republie and such parties to the undertaking as were 
willing, to the multilateral Convention on International Air Transportation 
(1929), commonly known as the Warsaw Convention, to which the former 
German Reich was a signatory. In January, 1951, the Allied High Commis- 
sion approved the texts of letters to Poland, as depositary nation of the 
convention, and to all other signatory Powers, informing them of the West 
German Government’s request. It stated that the Allied High Commis- 
sion was agreed that this convention should become effective as between 
the Federal Republic and those signatories who individually so desired. 
Although this was a multilateral undertaking, its revivability for West 
Germany thus was rendered dependent upon acceptance by each of the 
individual signatories, not merely upon Allied approval of the desire of 
the Federal Republic. Up to the end of 1951, requests had been received 
by the Allied High Commission for the application of this convention in 
the relations of the German Federal Republie and seven states, and to this 
extent it was declared to be applicable and binding. These states included 
Greece, India, The Netherlands, Spain, Sweden, Switzerland, and Yugo- 
slavia. In February, 1952, this convention also was declared to be in 
effect in the relations of the Federal Republic with Brazil and with the 
United States. 

The question of reapplication of treaties of the former German Reich 
also was raised by certain clauses in an agreement between the Federal 
Republic and Switzerland regarding protective rights in trade and in- 
dustry. This was submitted to the Allied High Commission by the West 
German Government on November 17, 1950, in accordance with Allied High 
Commission Directive No. 3, which is concerned with the negotiation of new 
treaties.2® The same problem arose in connection with trade and payments 
agreements between the Federal Republic and Iran. In recommending 
non-disapproval of these particular agreements, the Allied High Com- 
mission decided, with reference to these clauses, to point out that the 
Federal Government did not have the power to reactivate treaties of the 
former Reich. This authority accrued solely to the Allies. But the Allied 


28 For the text of Directive No. 3, in its original and revised versions, see Allied High 
Commission, Official Gazette, No. 24 (June 24, 1950), pp. 415-416; ibid., No. 49 
(March 6, 1951), pp. 799-801. 
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High Commission indicated that it proposed to consider these clauses as an 
expression of the desire of the contracting parties in each case to revive 
agreements concluded by the former German Reich, and to revert to this 
question of reactivation separately in due course. The treatment of former 
Reich treaties therefore was clearly distinguished from the approval of new 
treaties of the West German Republic in Allied High Commission procedure. 

Prior to the establishment of general Allied High Commission procedure 
with respect to former Reich treaties, described above, one of the com- 
mittees of the Allied High Commission commenced to consider the applica- 
tion to West Germany of certain bilateral treaties dealing with double 
taxation. But when Allied procedure was crystallized, it was applied in 
these cases as well. As a consequence, by mid-1952, former treaties on 
double taxation were declared to be applicable and binding in the relations 
of the West German Government with Austria, France, Sweden, and 
Switzerland. Final action on a similar treaty with Italy, the request 
concerning which had originated in November, 1951, had not yet been 
taken by the Allied High Commission as of the end of May, 1952. 

In addition to these treaties and agreements, by the time that the Con- 
tractual Agreements were signed, individual requests were received by the 
Allied High Commission for the reapplication of 17 former Reich treaties 
with the following countries: Argentina, Belgium, Colombia, Denmark, 
France, Japan, Monaco, The Netherlands, Saudi Arabia, Switzerland, 
Turkey, and Uruguay. In most of these cases action was initiated by the 
West German Government. Fifteen of these treaties were of a bilateral 
nature, and the remaining two were multilateral. By the time that the 
Contractual Agreements with Germany were signed, four of the treaties 
above referred to had been declared to be in effect. These included an 
extradition treaty with Belgium (1874 and 1900), an agreement concerning 
reciprocal legal aid in criminal matters with Monaco (1932), an agreement 
on the establishment of frontier stations with France (1925), and an agree- 
ment regarding industrial copyrights with Switzerland (1892 and 1902). 
In addition, the Treaty of Friendship with Saudi Arabia (1929), referred 
to above, also was placed into effect. 

The foregoing are examples of individual requests brought to the at- 
tention of the Allied High Commission by mid-1952. However, in Febru- 
ary, 1951, in reply to the Allied invitation mentioned above, the German 
Government transmitted a collective list of some 98 multilateral and 129 
bilateral treaties and agreements (other than bilateral arbitration and 
conciliation conventions), whose revival it wished the Allied High Com- 
mission to consider. This list included 19 treaties with Belgium, 14 each 
with Denmark and with The Netherlands, 10 with France, 9 with Italy, 8 
each with Luxembourg, the United States, and the United Kingdom, and 
lesser numbers with 21 other countries. At the same time, the West 
German Government requested the reapplication of bilateral arbitretion 
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and conciliation conventions with nine countries, including Belgium, Den- 
mark, Finland, France, Italy, Luxembourg, The Netherlands, Turkey, and 
the United States. The German Government’s list, therefore, comprised 
a total of 231 treaties and agreements. On June 23, 1951, the Allied High 
Commission replied that it would not object if the Federal Government 
entered into contact with the various governments concerned. It also 
indicated that it deemed the question of the application in the Federal 
Republic of international labor conventions as having been settled as a 
result of the West German Federal Republic’s accession to the Interna- 
tional Labor Organization (ILO). 

By mid-1952, separate lists of treaties for 10 individual countries also 
were submitted to the Allied High Commission. Thus, three lists of 
treaties with Austria were presented, the Austrian Government requesting 
the placing into effect of 15 bilateral treaties, and the West German 
Government seeking activation of 10 such treaties. For certain special 
reasons, on January 11, 1952, at the request of the Federal Government, 
three of these were declared by the Allied High Commission to be ‘‘ap- 
plicable to the Federal Republic and binding upon it retroactively to 
} January 1952.” The West German Government likewise submitted 
lists requesting the placing into effect of three treaties with Greece, six with 
Italy, and nine with Turkey. Six countries submitted their own lists. 
France requested the application of 24 Reich treaties presented in two 
lists, The Netherlands submitted 26 treaties in two lists, Norway sug- 
gested 14, Pakistan 7, and Spain 10; and Denmark also submitted a list 
in Marzh, 1952. 

As of the time that the Contractual Agreements were signed, all the lists 
combined thus referred to more than 350 treaties, although in some cases 
they duplicated one another. The former Reich treaties, both those con- 
tained in the lists and those individually submitted, were concerned with a 
variety of subjects, largely of a non-political nature. These embraced, 
for example, such broad fields as trade, commerce, shipping, navigation, 
and consular affairs; patents, trademarks, and copyrights; full faith and 
eredit on a reciprocity basis for vital statistics, police, and judicial records; 
opium and narcotics control; submarine cables; fishing rights; and the 
many special problems arising in the relations of neighboring states. A 
few former Reich treaties dealt with political matters, including some 
extradition treaties and a number of arbitration and conciliation conven- 
tions. Among the more interesting political treaties, perhaps, are two 
whose revival was requested by Spain. These include the Treaty Con- 
firming the Promise to Cede to Germany the Carolines, Palaus, and 
Mariannas (excluding Guam) against an Indemnity of 25,000,000 Pesetas 
(1899), and the Agreement in Which Germany Relinquished its Extra- 
territorial Rights and Privileges under the Articles of Capitulation in the 
Spanish Zone of the Moroccan Protectorate (1932). 


26C THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


#8 of mid-1952, the Allied High Commission had received requests to 
plaze into effect, for Western Germany some 400 former Reich treaties 
anc agreements, of which the largest share were bilateral. Of this total 
number, only about 40 to 50 were individually raised, whereas the pre- 
porderant majority were submitted in lists. The West German Govern- 
meat Initiated consideration with respect to some two thirds of these 
trezties, the remainder being raised by other governments. By the time 
the Contractual Agreements were signed, final activation of these treaties 
hac been taken in only a few cases, however, because of the extensive 
negotiations involved. The Allied High Commission took no adverse action 
on my of these requests for reactivation. It preferred to have the parties 
to the agreements work out their own arrangements. Final formal action 
wae taken to render effective approximately 25 treaties during this period. 

£s far as prewar bilateral treaties between the United States and Ger- 
many are concerned, by mid-1953, attention had been devoted to the re- 
act-vation of some 20 to 25 treaties and agreements. These dealt with a 
var ety of subjects, including: the Treaty of Peace following World War I 
(1921) ; war debts; friendship, commerce, and consular rights; arbitration ; 
conziliation; double income tax; extradition; and such international ad- 
miristrative matters as air navigation, load lines, passport fees, customs 
inspection, smuggling of intoxicating liquors, parcel post, patents, copy- 
rigits, narcotic drugs, and the exchange of official publications. In some 
cases the West German Government requested revival, whereas in others 
the United States assumed the initiative. 

A few prewar agreements have been revalidated in cheir entirety. The 
most important of these is the Treaty of Friendship, Commerce, and 
Corsular Rights (1928). Its reactivation was agreed tc by a short reviving 
treety signed on June 3, 1953.2? This treaty also calls for the conclusion 
of «new treaty concerned with these matters, in order to bring it more into 
eonzormity with our modern treaties of friendship, commerce, and naviga- 
tion. Negotiations were commenced, drafts were exchanged, and high 
pricrity was ascribed to these negotiations in the autumn of 1953. Negotia- 
tions have been completed also to revalidate the Patent Agreement (1909), 
and.an aide memoire has been signed to this effect. 

Tre reactivation of the bilateral Peace Treaty of 1921 has raised certain 
special problems, because in part it is obsolescent, in part it will be super- 
sedel by the Contractual Agreements discussed below, and in part it will 
be - ventually supplanted by a final World War II Peace Treaty with 
Germany. At the present time this 1921 treaty may be regarded as falling 
into the category of those being partially superseded, although its reactiva- 


29 The Senate confirmed this short treaty subject to a reservation with respect to 
prof-:ssional personnel, which delayed its ratification for a brief period; for texts of 
treaty and exchange of notes relating thereto, see Dept. of State Bulletin, Vol. 29, No. 
734 “July 20, 1953), p. 94, and No. 738 (Aug. 17, 1953), pp. 225-226. 
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tion nevertheless has been under consideration. A number of other prewar 
treaties and agreements have likewise been superseded in part; and in their 
cases the general question of revalidation also has been seriously con- 
sidered. These include the Kellogg-type Arbitration and Conciliation 
Treaties (1929) ©. and the War Debts and Moratorium Agreements (1930 
and 1932, respectively) .** 

On the other hand, several prewar treaties have been entirely supplanted 
by new arrangements, or negotiations to achieve this objective have been 
initiated. For example, the Copyright Agreement (1892), revalidation of 
which was requested by the West German Government, has not b2en viewed 
by the United States as being revivable because of changed circumstances, 
and in view of the fact that reciprocal copyright protection is being 
established in other ways, including the signature on behalf cf Western 
Germany of the UNESCO-sponsored Universal Copyright Convention of, 
September 6, 1952. The bilateral agreements for which new arrange- 
ments have been under negotiation pertain to air navigation (1932), cer- 
tifieates of airworthiness (1932),°* double income tax on shipping profits 
(1921), and load lines (1931) .** 

As for the remaining prewar United States-German piale and agree- 
ments, negotiations are under contemplation or actually are under way to 
revive them. These déal with extradition, customs inspection of pas- 
sengers and their baggage, control of traffic in narcotic drugs, preventing 
the smuggling of intoxicating liquors, and the exchange of official publica- 
tions. 

The experience of the United States with respect to the reactivation of 
its prewar bilateral treaties with Germany therefore is resulting in an 
admixture of revival in tote, partial revalidation, or supersessicn in whole 
or in part. 


1 


CONTRACTUAL AGREEMENTS WITH THE WEST GERMAN FEDERAL GOVERNMENT 


On May 26, 1952, the Contractual Agreements were signed at Bonn, the 
West German capital, by the Foreign Ministers of the United States, the 


80 Certain portions of both these treaties are superseded by provisions of the Con- 
tractual Agreements of 1952 and by various United Nations agreements. 

81 A bilateral agreement of February, 1953, supersedes that part of the 1930 agree- 
ment which is concerned with awards of the Mixed Claims Commission. 

32 The prewar agreements concerning air navigation and certificates of airworthiness 
have not been deemed to be suitable for revival, and. a new bilateral agreement affecting 
both subjects, in keeping with the principles of civil aviation agreements generally 
agreed upon at the International Civil Aviation Conference at Chicago in 1944, has been 
drafted and is under’ consideration. Furthermore, Western Germany may eventually 
adhere to the multilateral "agreements arrived at in 1944. . 

83 Whereas the West German Government has requested reactivation of the bilateral 
treaty of 1931, it was superseded by the multilateral International Load Line Conven- 

tion of 1930 (effective at the end of 1933), which the West German Government also 
` has been seeking to revive. 
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United Kingdom, and France with the West German Government, which 
will end the occupation and base future Allied-West German relations 
upon mutually negotiated treaties. These embrace the Convention on Re- 
lations Between the Three Powers and the Federal Republie of Germany 
(the so-called ‘‘General Agreement’’); the Convention on the Settlement 
of Matters Arising Out of the War and the Occupation ; the Convention on 
the Rights and Obligations of Foreign Forces and their Members in the 
Federal Republic of Germany; the Finance Convention; and various 
supplementary exchanges of notes.*4 

Upon going into force (dependent upon the entry into force of the 
European Defense Community Treaty), these conventions, in essence, will 
terminate the occupation of Western Germany by the three Allied Pcwers 
and revoke the Occupation Statute. They will return full authority to 
the West German Government, except as is otherwise provided for in the 
conventions. In view of the international situation, however, the three 
Western Powers are to retain certain rights previously enjoyed with respect 
to the following subjects: Berlin, the stationing of armed forces in Ger- 
many and the protection of their security, and Germany as a whole, in- 
cluding the unification of Germany and a final peace settlement.*¢ 

No clear-cut provision is embodied in these agreements relative tc the 
treatment of former Reich treaties. The Convention on Relations con- 
tains certain provisions concerning West German diplomacy and foreign 
relations, however. In it provision is made that ‘‘the Federal Republic 


84 For the texts of these conventions, see Senate Execs. Q and R, 82nd Cong., 2nd 
Sess., Convention on Relations with the Federal Republic of Germany and a Protocol 
to the North Atlantic Treaty. For additional information, see Plischke, Allied High 
Commission for Germany: Organization and Functions, op. cit., Ch. XL; ‘The Contractual 
Agreements,’’ Office of the U: S. High Commissioner for Germany, 10th Quarterly 
Report on Germany (Jan. 1—-March 31, 1952), pp. 29-34; and Plischke, ‘‘The *Con- 
tractual Agreements’ and Changing Allied-West German Relations,’’ Political Science 
Quarterly (June, 1954). 

85 Military Government had been terminated for Western Germany in September, 
1949, when the Occupation Statute and related instruments came into existence. The 
state of war was terminated by the United States unilaterally by Joint Resolution of 
` Congress on Oct. 19, 1951; see Public Law 181, 82nd Cong., 1s Sess. For additional 
information, see ‘‘Termination of the State of War with Germary,’’ Office of the U. 8S. 
High Commissioner for Germany, 8th Quarterly Report on Germany (July 1-Sepz. 30, 
1951), pp. 33-36; Josef L., Kunz, ‘‘Ending the War with Germany,’’ this JourNAL, 
Vol. 46 (1952), pp. 114-119; and Quincey Wright, ‘‘The Status of Germany and the 
Peace Proclamation,’’ ibid., pp. 299-308. 

86 Convention on Relations, Art. 2. For additional information see ‘‘ Obstacles to 
German Unity,’’ Office of the U. S. High Commissioner for Germany, 3rd Quarterly Re- 
port on Germany (April 1—June 30, 1950), pp. 39-43; ‘‘Germany’s Unifieation,’’ ibid., 
6th Quarterly Report (Jan. 1-March 31, 1951), pp. 19-28; ‘‘German Unity,’’ ibid. 9th 
Quarterly Report (Oct. 1—Dec. 31, 1951), pp. 33-36; and Hans Kelsen, ‘‘Is a Peace 
Treaty with Germany Legally Possible and Politically Desirable?’’, American Political 
Science Review, Vol. XLI (December, 1947), pp. 1188-1193. 
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shall have full authority over its internal and external affairs, except as 
provided in the present Convention.’’ Therefore, in the absence of 
specific or implied references elsewhere in this Contractual Agreement, 
it appears that the Federal Republie will enjoy substantial treaty reactiva- 
tion authority, to the extent to which the treaties reactivated will not 
themselves violate the provisions of the various Contractual Agreements.*’ 

In the Convention on Relations, the Federal Republic affirms its intention 
to conduct its policy in accordance with the principles set forth in the 
Charter of the United Nations and with the aims defined in the Statute 
of the Council of Europe. It also agrees to associate itself fully with the 
community of free nations through membership in international organiza- 
tions, and the three Western Powers agree to support West German ap- 
plications for such membership. But no reference is made to Allied ap- 
proval of West German accession to the constitutive acts of such organiza- 
tions, presumably implying that Allied approval no longer is essential.*® 
The Western Allies also agree, at the request of the Federal Government, 
to represent its interests in diplomatic relations with other states and in 
certain international conferences and organizations whenever the West 
German Government is not in a position to do so itself. If the negotiators 
of this convention had intended to incorporate a specifie provision into 
these agreements respecting the activation of former Reich treaties, 
presumably they would have done so in connection with the provisions 
described in this paragraph of the Convention on Relations. 

In another provision of this convention,®® the three Western Powers 
and the Federal Republic confirm that an essential aim of their common 
policy is a peace settlement for the whole of Germany. Pending such a 
final settlement, they further will undertake to achieve, by peaceful means, 
their common aim of a unified Germany, enjoying a liberal democratic 
constitution and being Integrated within the European community. Fur- 
thermore, except by common consent, the Federal Republic agrees not to 
conclude any agreement or ‘‘enter into any arrangement’’ which will 
impair the rights of the three Western Powers. The latter reference 
perhaps may be interpreted to include ‘‘arrangements”’’ to give effect to 
former Reich treaties. If this is the case, then Allied approval in certain 
cases of treaty reactivation will continue to be required. 

In the Convention on the Settlement of Matters Arising Out of the War 
and the Occupation, it is provided that, whereas the West German Govern- 
ment may repeal or amend legislation enacted by the Occupation Au- 
thorities, except as otherwise provided in the conventions, nevertheless, 
it may not repeal or amend the legislation of the quadripartite Allied Con- 
trol Council for Germany. But the three Western Powers delegate to 
the Federal Republic ‘‘the right to deprive of effect within its territory,” 


37 Convention on Relations, Art. 1. 38 Ibid., Art. 3. 
39 Ibid., Art. 7. 
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after consultation in each case with the three Allied Powers, all such 
legislation of the Control Council as will ‘not be required to be maintained 
in force by other provisions of the conventions, or as shall not be required - 
to be maintained in force with respect to Germany as a whole.*° In a 
supplementary exchange of notes, also dated May 26, 1952, the three Allied 
Powers have listed the legislation of the Control Council which may not 
be deprived of effect in this fashion.“ This list does not include Control 
Council Proclamation No. 2, however, which invalidated the treaties of the 
former German Reich, as noted above. It therefore appears that the 
Contractual Agreements are not intended overtly to deny to the West 
German Government the right to deprive this Military Government 
proclamation of effect, and thereby to enable the Federal Republic to 
continue the process of bringing into operation certain former Reich 
treaties In the relations of Western Germany with other countries. 

Although, as noted above, the practice following World War I was to 
incorporate into the peace treaties provisions for the revival of specified 
multipartite treaties, this procedure generally has not been pursued follow- 
ing World War II in the final peace treaties thus far negotiated. Even if 
the Contractual Agreements with Western Germany are to be considered 
as assimilable to a peace settlement—-which, perhaps, they may eventu- 
ally be if Germany remains divided—the omission of provisions de- 
signed to revive prewar multilateral treaties is not out of conformity with 
contemporary practice.*? 

On the other hand, despite general practice in twentieth-century peace 
treaties, no clear-cut provision regarding the revival of bilateral treaties has 
been incorporated into these Contractual Agreements. This has been due 
in part, no doubt, to the procedure established and the negotiations al- 
ready under way for their reapplication. The problem cannot really be 
resolved, however, until a final peace treaty is prépared for a unified 
Germany. But by that time many prewar Reich treaty relations may 
already have become operative for Western Germany under the system 
launched during the Allied High Commission period. 


40 Convention on the Settlement of Matters Arising Out of the War and the Occupa- 
tion, Art. 1, Pars, 1, 2. 

41 Senate Execs. Q and R, op. cit., p. 151. 

42 For an analysis of the reasons any no such provisions have been included in the 
Peace Treaties with Italy, Bulgaria, Hungary, Rumania, and Finland, and why the 
matter was dealt with in a Japanese Declaration rather than incorporated as an integral 
part of the Japanese Peace Treaty, see Brandon and Leriche, loc. ctt., pp. 5383-535. 
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A By CHARLES HENRY ALEXANDROWICZ-ALEXANDER 


Research Professor, University of Madras 


(Tibet has recently been invaded by Communist China and deprived of ~ 
independence. The Mao Tse-Tung government justifies the invasion by 
China’s claim Yo suzerainty over Tibet, though the latter, before finally 
disappearing from the international scene, had again and again denied 
that she was still a vassal of China. It therefore may be of interest to 
international lawyers to examine the legality of China’s title,) (Ne doubt! 
such title existed in the past, but it has undergone an evolutiofi” charac- 
teristic of all suzerain-vassal ssal_relationshi ips in the Middle East, Asia, or 
Africa. \ The vassal states in the Balkans had ained independence gter 
their liveration from Turkish domination in the nineteenth century. on 
by one various vassal states ‘tended to acquire a higher status in the family 


of nations, and there is no risk in saying that with minor exceptions all. 


the major cases of suzerainty now belong to the past.’ “There was no doubt 
a general tendency for all macnn eis were still undér the guardianship of 

. some overlord state to emancipate themselves and to enter the family of 
nations as fully fledged international persons. ‘The alternative was ab- 
sorption by the suzerain, a solution uncommon in in present cireumstances 
of disappearance of all types of overlordship in the international field 

Notions of national sovereignty are apparently of high importance in a 
munist international” law. @It seems. therefore -astonishing that China, a 
Communist Power, has flagrantly disregarded the claim of Tibet to attain 
what all her sister nations in Asia have attained in the last thirty years s) 

it would be difficult to analyze Sino-Tibetan relations from the legal 
point of view if the relationship between superior and inferior state as 
such were indefinable. '{Suzerainty lacks jJuristic precision’. and in principle} ' 
each case of suzerain-vassal relationship must be considered on its own 
merits. However fiti 1S possible for internatjonal lawyers to detect certain 
characteristic features which are common to all cases. t |  Suzerainty was 
originally an institution of feudal law and was used to describe the particu- 
lar relationship between the feud lord and his vassal. The latter owed 
allegiance tothe suzerain ruler, he had to pay, hint tribute, give him his 
1L. Oppenheim, International Law*(1952), Vol. I, pp. 170-178; ; ac Hyde, Interna- 

tional Law (1945), Vol. I, p. 48 et seq. 


28. V. Viswanatha, International Law in Ancient India (1925), pp. 26-27; P. C. 
Jessup, ‘‘Palmas Island Arbitration,’’ this JOURNAL, wo 22 (1928), p. 745, 
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military support and was entitled to his protection.) Feudal institutions 
were characteristic of the period of interdynastic relationships, when the 
overlord ruler, and not his people, was endowed with legal as well as po- 
litical sovereignty, and was capable of receiving allegiance from the sub- 
ordinate ruler. With the disappearance of feudalism and dynastie policies, 
this type of suzerainty, which was determined by the constitutional law 
of the suzerain state, Lay same i 
(The institution of suzerainty then entered the field of modern interna- 
tional law and became a kind of international guardianship. The vassal 


- state of the nineteenth and twentieth centuries is deprived of external 


a a 


ened 


„Sovereignty though it retains internal sovereignty, which the suzerain state 


is under a duty to respect. Deprived of external sovereignty, the vassal 
state has no position of its own in the family of nations) It is essential 
to remember that it remains a portion of the suzerain state which repre- 
sents it entirely in relations with other nations. (In principle all treaties 
concluded by the suzerain state are ipso facto binding on the vassal? the 
latter is automatically party to a war in which the suzerain is engaged, 
and the suzerain state is externally Tesponsible for all ections of the vassal) 
These are some of the main common features of vassal states in modern 
international law. The Indian Princely States were, until the independence 


of India, vassals of the British Crown which exercised the rights of para- 


mountey in relation to them. As mentioned above, the Balkan states which 
were vassals of the Ottoman Empire gradually achieved independence in 
the nineteenth century. Some of them were first allowed to enter into 
certain non-political treaties with other nations, without participation of 
the suzerain. Bulgaria, while still a vassal state, fought a war against 
Serbia which had already ceased to be one. (Qn the other hand, Egypt, 
while still a vassal of Turkey, was not considered a belligerent ‘when 
Tre A World War iad” (rhs it-happened not infrequently 
that suzerainty, though still continuing on the basis of an historical relation- 
ship, became a nominal title ripe for elimination or conversion into a title 
more favorable to the subordinate state. This is of great importance in the 
consideration of the Tibetan case; 

“A number of vassal states, in their striving for independence, attained | 
before complete liberation first a higher status of dependence, that of pro- 
tectorate. Protectorates have this in common with the suzerain-vassal re- 
lationship: that they both created a kind of international guardianship. 
Protected states have, however, not'only internal sovorzignty, but are able 
in a number of cases to exercise some of the attribu-es of external sov- 
ereignty, though the latter is in principle. vested in the protector state) 
Not infrequently the relationship between protector and protected was or 
is of a contractual nature, a feature not inherent in the suzerain-vassal 
set-up.” The basic treaty between protector and protected is of an inter- 


3 Robert Redslob, Traité de Droit des Gens (1950), p. 126; Jean Esearra, La Chine 
et le Droit International (1931). 
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national character and of interest to third Powers. (Thus a protected state 
has to some extent a position within the family of‘nations, and therefore 
enters directly the orbit of international law. In distinction to a vassal 
state, the protected state is not part of the protetting state; it is not auto- 


matically a party in a war in which the latter is engaged, and treaties con- 


cluded by the protecting state are not t ipso facto binding on the protected 
state) These are differences of outstanding “importance to international 
lawyers who analyze a particular relationship between superior and in- 
ferior state and may find that what is called suzerainty by name is in 
fact a protectorate in law or vice versa. Further, it may not. be out of 
place to mention the existence of so-called quasi-protectorates in which 
the status of the protected state is higher than in a protectorate proper. 
In this category we may include the former protectorates established by the 
United States in relation to some of the Latin American Republics such as 
Cuba, Panama, the Dominican Republic, Haiti and Nicaragua. Inter- 
American solidarity which received cordial support from the United States 
helped to convert these relationships into treaty relations on a basis of 
perfect equality.‘ 

Definition of suzerainty and protectorate as precise as possible in 
the light of existing precedent might enable us to examine Sino-Tibetan 


relations in their historical and contemporary aspects. e history of these . 


relations may be divided into several periods. The “a period was one 


of equality and mutual independence; it came to an end at the close of the 
seventeenth century.){ At the beginning of the eighteenth century the Dalai . 
ree the spiritual and temporal ruler of Tibet,’ still en oyeč a position 
of highest prestige in relation to the Chinese Emperor. Dependence of 
peace-loving Tibet on the military aid of China against Tartar and Goorkha 
Invasions strengthened the position of China. ‘[n the second decade of the 
eighteenth century Chinese suzerainty over Tibet became an established 
fact. The interest of the Manchu Emperors in their new vassal increased 
with the growing influence of the Dalai Lama as a spiritual authority over 
Buddhist communities outside Tibet, in Mongolia, Nepal, Bhutan, Sikkim, 
and India.’ As a te temporal ruler the Dalai Lama owed personal allegiance 
to the Manchu Emper erots, lie recognized their overlordship in the p Jolitical, 
military and financial fiélds, and as their tributary he had to offer them 
fealty.’ ¢This suzerainty was obviously one of Chinese feudal law. To 
preserve “heir rights in Tibet, the Manchu Emperors mainzained their _ 
permanent representatives (Ambans) in Lhasa, the capital of Tibet. It 
was the Amban’s task to exercise all rights of external sovereignty over 





40. C. Hyde, op. cit., p. 56 et seq. 

5 An Account of Tibet: The Travels of Ippolito Desideri (1932), p. 209. 

6 Sven Hedin, ‘‘Tibet,’? The New Orient (published for the New Oriənt Society of 
America), Vol. II, p. 89. 

TL. Austine Waddell, Lhasa and Its Mysteries (1905), pp. 15, 27-23; D. K. Sen, 
‘í China, Tibet and India,’’ India Quarterly, April-June, 1951, p. 112 et seq. 
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Tibet, and aala to isdlate her from the outside world) Inter- 
ference of Ambans in the internal affairs of Tibet brought the country 
more and more into the constitutional framework cf the Chinese com- 
monwealth., Thus Tibet was, at this period, entirely outside. the family - 
of nations. sg So was China before the middle of the nineteenth century 
and she acquired a fully sovereign status only after the first World War} 

(The old feudal suzerainty of China over Tibet tended to convert: itself 
into a more modern suzerain-vassal relationship in the second half of the . 
nineteenth century. This was a matter of gradual evolution which finally 
resulted in the emergence of Tibet on the wider international scene. It 
was precipitated by the conflict between British and Russian interests for 
influence in Lhasa.? The advance of the Tsarist Empire in Asia was in 
full progress and caused serious anxiety in Whitehall as the British Gov- 


~ ernment felt responsible for the security of her Indian Empire. Russian 
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infiltration into Afghanistan had been successfully checked, and it was es- 


sential for British policy not, to allow any Russian expansion into Tibet, 
(For this purpose Great Britain, unwilling to infiltrate herself into Tibet 


except for commercial relations, supported Chinese suzerainty over Tibet. 
We shall, however, see that(the Tibetan struggle for independence from 
China reduced the suzerain rights of the latter to a much greater extent 
than British policy was prepared to admit.. ! The gradual decline of Chi- 
nese. suzerainty_ can be understood by recalling some of the > major events 
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‘Great Britain, Russia, China and “Tibet were the scatman part: es.: r 


It is also essential to be aware of the frequent misapplication of legal terms 
in these treaties, and to call the particular relationships defined in them 
by their proper name from the point of view of international law. 

In 1890 Great Britain concluded a treaty with China in which the latter 
recognized the British ‘‘Protectorate’’ over Sikkim, a small sub-Himalayan 
state between India and Tibet. According to Article IT of the treaty, the 
contracting parties recognized British control ‘‘over the internal adminis- 
tration and foreign relations’’ of Sikkim.* The fact that Great Britain 
secured control over external as well as internal sov2reignty of Sikkim 
showed that the latter was a vassal and not a protected state, though it may - 
well be admitted that it is a protected state in relation to India today. This 


‘is not the only example of misapplication of a legal term, and we shall see 


further instances of it later. Im Article VI of the treaty the contracting 
parties reserved for special arrangements methods of direct communication 


8 Jean Eszarra, op. cit., p. 240; L. A. Waddell, op. cit, p. 166; W. W, Rockhill, 
‘¢Tibet,’? Journal of the Royal Asiatic Society, Vol. 22 (1891), pp. 7, 203-205. 

e G. Keetcn, The Development of Extraterritoriality in China (1928). 

10 Percival Landon, The Opening of Tibet (N. Y., 1905), pp. 10-14. 
` 11Sir Charles Bell, Tibet Past and Present (1924), Appendix V~XIV. 

12 Sir Charles Bell, op.cit, Appendix V, p. 281. 
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between British India and the Tibetan Government. Thus it was obvious 
that Tibet had begun to break through the isolation imposed by her Chinese 
suzerain, and had entered the field of wider international intercourse. t The 
weakening of the influence of the declining Manchu dynasty in Lhasa 
resembled, mutatis mutandis, the gradual liberation of some of the Balkan 
states from the suzerainty of the declining Ottoman Empire in the second 
half of the nineteenth century. (Chinese suzerainty over Tibet became 
more and more nominal and the Dalai Lama was able to take advantage of 
the conflict between the Powers interested in Tibet and assume a bargain- 
ing position.) What he had to offer was the establishment of a protectorate 
over his coùntry, and he was inclined at the beginning of the twentieth 
century to choose as protector Tsarist Russia, which was in the process of 
establishing a strong grip over Mongolia and was eager to extend it to 
Tibet.7* In reaction to these developments Great Britain directed to Lhasa 
in 1904 a mission escorted by a military force for the purpose of entering 
into direct negotiations with the Tibetan Government, Negotiations re- 
sulted in the conclusion of the British-Tibetan treaty of 1904.) Accounts 
of eyewitnesses in Lhasa testify to the almost total disappearance of the 
influence of the Chinese Ambans on Tibetan affairs. In concluding ‘the 
treaty, the head of the British mission announced that ‘‘England is now 
at peace with Tibet,” a significant statement for the status of Tibet at that 
time. In Article IX of the treaty 





the Government of Tibet engaged that without the previous consent 
of the British government (a) no portion of Tibetan territory shall 
be ceded, sold, leased, mortgaged, or otherwise given for occupation, 
to any foreign power; (b) no such power shall be permitted to inter- 
vene in Tibeton affairs; (c) no representatives or agents of any foreign 
power shall be admitied to Tibet; (d) no concessions for railways, 
roads, telegraphs, mining or other rights shall be granted to any 
foreign power or to the subject of any foreign power. In the event 
of consent to such concessions being granted, similar or equivalent 
concessions shall be granted to the British government; (e) no Tibetan 
revenues whether in kind or in cash, shall be pledged or assigned to any 
foreign power, or to the subject of any foreign power.*® 


“This treaty was confirmed two years later in 1906 in a convention betyween 


thdét China was not a foreign power in the meaning of Article IX of the 
treaty of 1904.) In Article II of the convention Great Britain undertook not 
iment 

18 P. Landon, op. cit., p. 212. 

14 Ibid., p. 214; L. A. Waddell, op. cit., p. 52; Arnold J. Toynbee, Survey of Interna- 
tional Affairs, 1920-1923, pp. 431-432; T, A. Taracouzio, The Soviet Union and Inter- 
national Law (1935), p. 36. 

15 P. Landon, op. cit, pp. 385, 396, 413, 483; Sven Hedin, Central Asia and Tibet 
(1903), p. 456; L. A. Waddell, op. cit., pp. 413, 418. Ea 

16 Bell, op. cit, Appendix VII, pp. 284-286. _ SO. x 

17 Bell, op. cit, Appendix VIII, pp. 287-289, eo i 
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-reduced to a nominal right in 1904 tended to be revived with the support 
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to annex any Tibetan territory or to interfere in the ‘administration of Tibet. 
One year later in 1907 a new convention was concluded between- Great 
Britain and Russia.1® Whereas in the two previous, treaties no mention 
had been made of (Chinese suzerainty_over_ Tibet;) this_convention recog- 
nized it expressly. Great Britain stated her ‘‘special interest in the main- 
tenance of status quo in the external relations of Tibet.*’ To this end both 
contracting parties undertook ‘‘to_respect the territorial integrity ‘of Tibet 
and, to abstain from all interference in the internal a@dministration.’’ 
Both parties also undertook to negotiate with Tibet through the inter- 
medidry of China only, though Great Britain stipulated for herself the 
ight of direct commercial relations with Tibet. ` 

Tt follows from the above treaties that Chinese suzerainty which had been 


`- of Great Britain.® )Howéver, this revival, promoted by British policy, 


could not alter the fact that Tibet through new treaty arrangements had 
left the narrow framework of exclusively bilateral relations with China and 
entered the orbit of international law and relations. (Great Britain had 
appeared as an additional guarantor of the territorial incegrity of Tibet and 
as her de facto co-guardian in the same way as China and Russia became 
co-guardians in relation to Mongolia.® , Russia had not been allowed to 
‘proceed with the establishment of a protector ate over Tibet, but the multi- 


‘lateral arr angements of the three Powers interested in Tibet, which foun found 





< their expression in one group of treaties and conventions, had raised Tibet 


from the status of a vassal to that of a _of a protected ste state. | All the symptoms 
of a protectorate thus established at the beginning of the twentieth century 
will clearly appear in the ensuing period. In 1910 Great Britain estab- 
lished a protectorate over the state of Bhutan, and it was obvious that Tibet 
could not have been considered as having a status inferior to that of 
Bhutan.** 

In 1911 the revolution in China haia the Manchu Emperors from 
Peking and established a new republic.” At this time Tibet expelled the 
Chinese representatives and garrisons from the whole country. It is diffi- 
cult to consider Tibet now otherwise than in her initial stage of inde- 
pendence. Personal allegiance of the Dalai Lama towards the Manchu 
Emperor came to an end,vand as sovereignty in China now vested in the 
Chinese people, no new type of allegiance of Tibet towards China could 
have replaced the one which had been abolished. With the gradual con- 





18 Bell, op. cit, Appendix IX, pp. 289-291. 

19 Beli, op. cit., p. 61. 

20 Louis Nemzer ‘‘The Status of Outer Mongolia in International Law,’’ this 
JOURNAL, Vol. 33 (1939), p. 452 et seq.; H. B. Morse and H. F. MaeNair, Far Eastern 
International Relations (1931), p. 567. l 

21 Bell, op. cit., Appendix XI, p. 297; see also pp. 246-247. 

z2 Chou Hsiang-Kuang, Modèrn History of China (1952). 
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solidation offthe new republic in China)the latter tried to re-establish her 
are Seater pe naff manera Ne i i 

influence in Lhasa on a new basis. Cultural and commercial relations be- 
tween China and Tibet had not died out, and continued intercourse again 
brought Chinese political representatives to the Court of the Dalai Lama. 
They tried to help China to exercise in relation to Tibet certain rights of 
which Tibet was not prepared or eager to avail herself. Fortmost:qamong 
them were the wider rights of external sovereignty. Though Tibet had 
established direct relations with British India Jand had even negotiated 
through the famous Lama Dorje with the Court and Government in St. 
Petersburg it was still possible for China to represent Tibet generally in 
the family of nations.” With the exercise of these rights tendencies to 
interfere in the internal administration of Tibet appeared egain. These 
new conflicts in British-Sino-Tibetan relations called for a new settlement. 


This was attempted at the. Sifnla Conference in 1914 which all three 
Powers participated \ We ala tf 


(Though the Simla Agreement was initialed by- the three contracting 
parties, the Chinese Delegation finally refused to sign it, so that it remained 
a bilateral arrangement between Great Britain and Tibet only.2* Accord- 
ing to this agreement Tibet was “divided into two parts, outer Tibet and 
inner Tibet. The ae was Aue pari uicarer nia, eld ee Lhasa, the 
capital. The former was, the more remote and primitive part nearer 
China. In outer Tibet the Dalai Lama was to remain complete sovereign 





and no Chinese influence was-to-be-admitteù: The Tibetan Government, . 


was also to retain the administration of inner Tibet, but the Chinese were 
allowed to maintain their own communities there and the” protect them by 
their own officials. } The Chinese representative was to remain in Lhasa 
and British trade agents were allowed to-reside i | the country. All these 
provisions show. that eRe had,} subject to certain exceptions, oe 
complete internal sovereignty, and that her external sovereignty was a 


_ matter of co- ordinated British and Chinese policy. It is therefore astonish- 
ing io Tnd «provision ‘in the agreement a cording ‘to which Chinese | 


“suzerainty”’ over Tibet was again recognized 

From. the legal _ point of view the following observations fave to be of- 
fered on wre provision. ¢ ion.” First of all, China did not become a party to the 
agreement from which sis withdrew and could not therefore claim rights 
of suzerainty on its basis. If the legal basis of suzerainty is to be sought 
in the pre-Simla position, it is beyond doubt that suzerainty had disap- 
peared after the Chinese revolution and had never been re-established in 


its previous form. We have seen that with the ate: -n of the Manchu 
Dynasty there was no loner any ease for allegienen anu ‘hat the suzerainty 
after having been trausferrod from the orbit of Ch -: feudal law into 


the domain of inter py Ai jaw, soon converted itetit into & protectorate 
in which China got A Gwity bave beer considered the sole protector. 


as. A. Waddelt, ur ” ee. 52, 24 Bell, op. cit, pp. 154-155. 
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Events which followed the Simla Conference in 1914! and later,-clearly 
show that Chinese overlordship over Tibet had been red1ced to a nominal 
title. Cho historian of this period would deny that Tibet was never a party 
to all military conflicts during the first and second World Wars and in the 
inter-war period in which China was engaged as a belligerent. If Tibet 
was neutral and not a belligerent in these wars, and, moreover, if treaties 
oncluded by China with other Powers in the above perind never extended 
A to Tibet, how could she be considered part of China anc. its vassal at this 
time D - 
Quite to the contrary, apart from treaty: relations with British India, she ` 
{ had, according to reliable accounts, concluded in 1913 an independent 
|! treaty with Mongolia.?¢ The text of this treaty begins with the words 
i| “Whereas Mongolia and Tibet, having freed themselves from the Manchu 
\ dynasty and separated themselves from China, have bezome independent 
states... .’’ In Article I of the treaty ‘‘the Dalai Lama, sovereign of 
Tibet approves and acknowledges the formation of an independent Mon- 
golian state . . .’’; and in Article II the sovereign of the Mongolian people 
‘‘approves and acknowledges the formation of an independent state and 
the proclamation of the Dalai Lama as sovereign of Tibet.” This treaty 
was said to have been concluded in the same year that Riissia, in an agree- 
ment with China, had recognized Outer Mongolia as being under Chinese 
suzerainty.2" It seems to have been convenient to both Powers (Great 
Britain and Russia) striving for influence over the Tibetan-Mongolian 
area, to support the empty legal title of China against each other. This 
may also be offered as a further comment to the provisions of the Simla 
Agreement. But as there was discrepancy between de facto arrangements 
and legal title, the first which, after all, matter most, call for legal reformu- 
lation by international lawyers who are entitled to disregard a meaning- 
less term repeated in textbooks ee international law without any factual 
Pe 
.¥ This is not to say that{China nadis given up her aspiraticns in Tibet.) The 
Dalai Lamas and their government administering a ecuntry practically 
demilitarized in accordance with a Buddhist-inspired polizy, were not eager 
to be too deeply involved in the wider game of Asian or world politics. Al 
they desired for their people was freedom and reasoneble independence 
from their neighbors. ‘Tibet had for centuries the most intimate cultural ~ 
relations with China, and she-did not oppose the merger of her foreign 
policy, in relation to the world ai large, with China’s policy.) She was. | 


satisfied to exercise certain right. of external sovereignty within a re- * 


stricted area only, suffice. © to ma.ntais. ber commercial relations with 
India and close relations wi. (hose Ti uddhiste 2 otries which recognize the 





25 D. K. Sen, loc. cit., p. 112 et seq. 
26 Bell, op. cit., Appendix XIII, pp. AUS on: 
27 Bell, op. cit., Append XIII, p. 304. 
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spiritual supremacy of the Dalai Lama. (saa of recognizing the ex- 
isting state of affairs after the breakdown of the Manchu Empire, when 
Tibet rose to the state of a protectorate, or quasi-protectorate, Republican 
China declared in 1931 Tibet as well as Mongolia to be provinces of China.**k 
Needless to say, such a unilateral declaration, unsupported by facts, could 
have no legal significance.}] Mao Tse-Tung, some time before he started 
the civil war in China, made it clear that in case of his success he would 
promote the establishment of a federation in which Tibet as well as 
Mongolia would be included. He has kept his promise, though without the 
. realization of a federal plan, in Tibet, and India’s attitude in the matter 
has proved conciliatory. Should Mao Tse-Tung again initiate a Chinese 
policy in Mongolia, a Sino-Russian conflict is likely to develop, as a con- 
ciliatory attitude on the part of Russia in this matter would seem doubtful. 
‘As a result of the complete preoccupation of the Chiang Kai Shek Gov- 
ernment with the struggle against Japan, and with its participation in 
world politics as a major Power, China left Tibet temporarily to her own 
destiny. It was in this period that Tibet rose from the state of a pro- 
tectorate to complete independence.) We have seen that she was not in- 
volved in any of the wars waged by China, and thatshe started assuming 
complete responsibility not only for her internal government but also for 
her foreign policy ;)in other words, following the logic of events, external 
sovereignty superimposed itself on internal sovereignty, a development 
which Tibet shared with her sister nations in Asia. CDuring the second 
World War Tibet, in defense of her neutrality, opposed the opening of 
strategic communications and the transport of goods of a military charac- 
ter through her territory.2® No longer was there a Chinese representative 
in Lhasa, and direct communication with India had been established through 
a permanent diplomatic mission sent from New Delhi to Lhasa. Tibetan 
diplomatic missions when they later traveled to the West had all the visas 
required on their Tibetan passports. \ Moreover, as a fully sovereign nation, 
Tibet made a tentative approach to ‘the United Nations for admission to 
membership in the new world organization. In 1950 the invasion of Tibet 
by Communist China followed, and this brings us to the present period of 
Sino-Tibetan relations, which can hardly be called bilateral but are dic- 
tated by physical compulsion. Independent Tibet suddenly suffers a se- 
vere set-back and is reduced to a status of dependency which she had shaken 
off years ago. Tibet has now become a province of China} and this, at a 
period of the liberation of nations in Asia, must be considered an ana- 
chronism. The question of the aggression of Tibet was proposed as an 
agenda item for the Fifth Session of the General Assembly of the United 
Nations, but the Agenda Committee decided not to include it, and the 
problem has been shelved. Moreover the Government of India has with- 
drawn its permanent mission in Lhasa, and thus ‘Tibet has lost her last link 


28 Jean Mscarra, op. cit., p. 463. 29 D. K. Sen, loc. cit, p. 112 et seq. 


\ 


274 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


with the democratic world. {The Chinese justify their invasion of Tibet 
by their claim to suzerainty. If the history of Chinese suzerainty over 
Tibet is allowec to speak, China has no right and has violated the inde- 
pendence of Tibet. If, on the other hand, China is allowed to rely on 
treaties, old titles, and legal conceptions which are believed to be dead, 


_such reliance defeats the most sacred notions of international law in Asia, 


according to which such treaties, titles and conceptions must give way 
whenever the independence of nations in this and other parts of the world 


is at stake.) 


EDITORIAL COMMENT 


THE UNITED NATIONS CHARTER: 1955 


The framers of the Covenant of the League of Nations, knowing, as any 
statesmen with a minimum of intelligence must have known, that the 
product of their handiwork would require re-examination and probably 
modification with the passage of time, inserted provisions to that effect 
in the text thereof.t But the forces of conservatism, not to say reaction, 
successfully prevented any revision of the Covenant for fifteen fateful 
years.? Whether it was the provisions of the Covenant or the factual con- 
ditions of national power and policy behind them which caused the failure 
of the League to deal effectively with the Manchurian and Ethiopian prob- 
lems—supreme tests of League effectiveness—is another matter; if it was 
the former, then appropriate action should have been taken in due time; 
if the latter, then any discussion of the problem is idle. The same, to an- 
ticipate slightly, would hold good for the problem of Charter revision. On 
July 4, 1936, the League Assembly admitted that the whole opposition to 
revision had been a mistake,? but by this time it obviously was, or at least ` 
it turned out to be, too late.* 

History never exactly repeats itself but it often has a weird appearance 
of doing so. The framers of the United Nations Charter also provided for 
its re-examination after a certain period of time.” They were in one re- 
spect more radical than the framers of the Covenant, in providing in effect 
for a general reconsideration of the instrument at a certain time rather 
than merely for piecemeal amendment from time to time. On the other 
hand they did pussyfoot a little bit by using the term ‘‘review’’ in order 
to avoid the implication of necessary change thought to reside in the term 
‘‘revision.’’ There is some diplomatic advantage to be had today by ad- 
hering to the term ‘‘review,’’ but surely not even lawyers and diplomats 
could deny the proposition that ten years of experience may teach some 
lessons. And, whether time marches on or crawls along, ten years do pass 


1 Covenant of the League of Nations, Art. 26. 

2 For discussion of this controversy see P. B. Potter, ‘‘Reform of the League,’’ in 
Geneva Research Centre Special Studies, Vol. VII, No. 7 (Geneva, 1936); and S. Engel, 
‘‘League Reform,’’? Geneva Studies, Vol. XI, Nos. 3—4 (Geneva, 1940). 

3 By a resolution calling on Member States to suggest reforms; League Circular 
Letter 124.1936. 

4 Some efforts were made in the winter of 1935-1936, and even in the following year 
or two, to act upon the very suggestive replies of Member States, but the rapid de- 
terioration of the international situation rendered this effort fruitless. See documents 
cited in H. Aufricht, Guide to League of Nations Publications (1951), pp. 48-50. 

5 Charter of the United Nations, Art. 109. 
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and 1955 comes next year. In all probability the Charter of the United 
Nations is coming up for re-examination, reconsideration, review, revision, 
or what you like. l 

Of course beginnings have already been made in the study of this prob- 
lem.° Fewer people, including the politicians, are greatly hampered today 
by the idea or the emotional or political block that ‘‘revision’’ is necessarily 
bad, or even dangerous. It may very well be that nothing can be accom- 
plished along this line, all things considered—the ‘‘veta’’ especially—but 
one thing appears certain: any refusal to reconsider the organization and 
functioning of the United Nations in the style of the anti-revisionist move- 
ment cf League days will mean the decay and probably the death of that 
institution. 

This is no place to specify features of United Nations organization and 
operation calling for modification, even if anyone had divine revelation on 
these points. The States Members of the organization have indicated from 
time to time points where’ they have felt that improvements might be made 
—limitation of the ‘‘veto’’ power, fuller use of the International Court of 
Justice, implementation of the provisions concerning police power, arma- 
ments and atomic energy control, admission of members, and so on. The 
central problem here, as in the years 1935-1939 in the history of the League, 
is not one of details but that of a common willingness or desire on the part 
of States Members of the institution to maintain a reasonably effective in- 
ternational organization and, to that end, remedy defects revealed in the 
course of its operation. The history of the League seemed to show that 
its creation was an act of enthusiasm or optimism not loyally sustained in 
the sequel. The past ten years of United Nations histcry bear a fatally 
similar appearance to the second decade of League history. Perhaps basic 
international conditions today plus verbal stipulations in the Charter render 
recovery and improvement impossible. Certainly they do not preclude an 
effort rather than sheer defeatism. 

PITMAN B. POTTER 


THE UNITED STATES AND INDO-CHINA 


The President has recently decided to send to Indo-China United States 
B-26 bombers (in addition to the C-47’s now there) and at least 200 (of 
the 400 requested by France) aircraft mechanics of the United States 
Air Force to service the bombers and other. aircraft and to return in 
June next. This decision has caused considerable concern in the halls 
of Congress and in the press, in the light of the wave of defeatism in France 


6 Senate Report 2501, 81st Cong., Revision of United Nations Charter, Sept. 1, 1950, 
and Senate Doc. 87, 88rd Cong., Review of the United Nations Charter, a Collection of 
Documents. See also G. Clark and L. B. Sohn, Peace Through Disarmament and Charter 
Revision (1958), for a radical treatment of the problem. Secretary of State Dulles has 
also spoken on the subject, Department of State Bulletin, Vol. 30, No. 762 (Feb. 1, 
1954), p. 170. 
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after eight long years of inconclusive fighting and the losses comparable to 
American losses in Korea, and also in view of the rècent defection of some 
Vietnamese militia in the peaceful southern district. It appears, however, 
that the United States does not contemplate sending any combat troops, 
although it is reported that France has requested Air Force pilots. In 
the Senate it is argued that France has capable aircraft mechanics of her 
own or at least could obtain civilian mechanics. It is feared that thus, 
step by step, the United States is becoming involved in a ‘‘trigger situa- 
tion’’ from which by accident or dire luck it could not withdraw or in which 
Red China could find excuse for retaliation. An Associated Press dispatch 
now reports a commando attack on the Cotbi field where American tech- 
nicians are assigned. This crisis would seem to warrant a brief review from 
the point of view of international law of the Indo-China situation and the 
United States’ relation to it. - 

Indo-China consists of the three states of Vietnam, Laos and Cambodia, 
which were originally under French colonial control or protection. They 
are said to have a population of 28,000,000 in a total area of about the 
size of Montana. About five-sixths of the cultivated land produces rice. 
Indo-China, Thailand and Burma form the famous ‘‘rice bowl” of Asia. ` 
If this granary should fall to the Communists they would have the food- 
short countries of Asia at their mercy. 

During the 1920’s and since, French prestige and authority have been 
hurt by the anti-colonial movement for independence amorg the Asian 
countries. Japan during her occupation played on this theme, and in 
March, 1945, proclaimed the end of the colonial status of Indo-China and 
recognized the local regimes. Emperor Bao Dai of Annam had pro- 
claimed an independent state of Vietnam. After the Japanese surrender 
he transferred his authority to a government headed by Ho Chi Minh, but 
remained a member of that government. France soon regained control 
in Laos and Cambodia and made an agreement with the Minh government 
recognizing Vietnam as a free State in the French Union. Discussions 
broke down apparently over the degree of sovereignty which France was 
willing to concede, and Minh, having fallen heir to large stocks of arms 
left behind by the Japanese, began an armed insurrection against the 
French. In December, 1946, he opened a full-scale war which has 
continued to date.t Bao Dai broke away from the Minh government, and 
in 1947 France opened discussions with him which led to the agreement 
of 1949 for the establishment of an independent and self-governing State 


1 For most of the factual data in this paper the writer is indebted to the. excellent 
report dated Oct. 27, 1953, of Senator Mike Mansfield to the Senate Foreign Relagions 


Committee. The report is a study made on a personal visit of Senator Mansfield and ` 


Francis R. Valeo to Vietnam, Laos and Cambodia in September last, checked and sup- 
plemented in Paris. A similar report to the Foreign Relations Committee was made 
by Senator H. Alexander Smith and Dr. Francis Wilcox under date of Jan. 24, 1954. 
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of Vietnam within the framework of the French Union, France retaining 
a measure of control over the army, the right to maintain forces thare 
and to co-ordinate its foreign policy, ete. Bao Dai formally assumed 
office in 1949 and limited sovereignty was officially transferred in Febru- 
ary, 1950. Similar treaties were signed with Laos and Cambodia. This 
association of Free States in the French Union received the title of ‘‘As- 
sociated States of Indo-China.” 

Under the pressure of events France on July 3, 1958, declared her in- 
tention to negotiate with the Free States with a view to transfer the func- 
tions and powers which she had reserved under the prior agreements and 
so to pave the way to complete independence, There is reason to believe 
that the local ‘leaders have been holding back on co-operation with the 
French and flirting with the Vietminhese as. a lever to extract political 
concessions from the'French. However, complete political independence 
will not of itself solve the fundamental internal problems of good order 
and effective government, as to which these countries will need Frerch 
advice and aid. l 

The three states were recognized by the United States and Britain in 
February, 1950, and later by some 33 other Powers. Taeir entrance into 
the United Nations was vetoed by the Soviet Union, but they took part in 
the London meeting on the Colombo plan and in September, 1951, signed 
the Japanese Treaty at San Francisco. 

On the other hand, the Soviet Union, Red China and North Korea and 
the Communist satellites recognized the Minh government as the ‘‘Demo- 
cratic Republic of Vietminh,’’ that is, the new independent State of 
Vietminh, This was a grave violation.of customary diplomatic procedure; 
for it was recognition of a rebel government fighting against France, with 
which Russia has a treaty of friendship. Not only was this recognition by 
the Communist states premature, for the success of tke insurgent com- 
munity had by no means been established, but it was a hostile or unfriendly ` 
act to take sides while the contest was still continuing and the outcome 
far from certain. It is clearly contrary to the principle of non-intervention 
on behalf of insurgents. 

Ho Chi Minh who is Soviet trained, organized the Indo-China Communist 
Party in 1930. While he propagandizes as a nationalist leader of the in- 
dependence, anti-colonial movement, Vietminh is definitely Communist. 
Its high command, numbering perhaps 600 dyed-in-the-wool Communists, 
controls the movement thoroughly and also Ho Chi Minh. Red China is 
sending the rebels artillery, anti-aircraft equipment, machine guns, trucks 
and 3,000 to 5,000 tons of ammunition a month. Russia has sent instructors 
from Czechoslovakia. "Weapons formerly given to the Chinese Nationalists 
have been found in their hands, but they appear to have no aircraft or 
naval vessels. It is said that some 10,000 Chinese Communists are aiding 
the Minh forces as technicians and advisers, but up to the present time 
there ssems to have been no major Chinese invasion of Indo-China. 
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Opposing Ho Chi Minh’s army of some 300,000 are the forces of France 
and the Associated States variously estimated in the neighborhood of 
400,000 and equipped with air and naval units. The French military effort 
in the past eight years has been tremendous. Each year the French are 
said to have lost as many officers as graduate from their military academy. 
Each year the war costs them one and a half billion dollars. French ef- 
forts, however, are suspect among the natives because of the recollection 
of the unhappy character of French colonial policy. 

Direct American aid to Indo-China began in 1950 in the shape of ma- 
terials, equipment and a military mission to the Bao Dai Government. 
Some 400 ships have reached Indo-Chinese ports bearing military supplies 
of all kinds: ‘‘ammunition, transport vehicles, combat vehicles, military 
aircraft, naval vessels and small craft, communications equipment, small 
arms and automatic weapons, artillery ammunition, hospital supplies, en- 
gineering and other technical equipment.’’ The United States has also 
sent a military advisory group under Brigadier General Trapnell for giving 
instruction in the use of these supplies.? Heretofore the United States 
has been assuming perhaps 40 percent of the total cost of the war. Now, 
on the basis of an adequate French plan to conelude the war, the United 
States has agreed to inerease its aid during 1954, which will raise its share 
to about 60 percent of the total. For obvious reasons the French are op- 
posed to the United States’ training the Vietnamese or participating in 
the direction of the war operations. 

The situation outlined above is clearly one of an insurrection led by Ho 
Chi Minh against the French Union (as the titular sovereign) and the 
Associated States (as the inchoate sovereigns) and particularly against 
Vietnam, which countries are friendly to the United States. In these 
circumstances what is the position of the United States under international 
law in respect of furnishing the sinews of war to help put down the 
uprising ? | 

Had the Minh government been recognized as a belligerent by the United 
States or the parent government (which is not the case), the rules of 
neutrality would come into play and the United States would be prohibited 
from giving government aid to either side. However, the United States 
has obviously recognized the factual existence of a state of civil strife and 
the so-called ‘‘neutrality laws’’ of the United States prohibit persons in 
the United States from aiding the insurgent cause in several respects but 
not from aiding the constituted government. The United States Govern- ’ 
ment is free under international law to furnish aid of all kinds to the 
French Union, including the Associated States. In the Spanish Civil War, 
aid was granted by Russia and France to the Spanish Government, and 


2 These do not include the economic aid under the Economic Co-operation Pacts of 
1951 with each of the three states. 
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aid by Germany, Italy and Portugal to the rebels. Professor Garner, 
commenting on that situation, said: 


There is no rule of International Law which forbids the government 
of one state from rendering assistance to the established, legitimate 
government of another state with a view to enabling it to suppress an 
insurrection against its authority. 


He added that aid could not be given to the insurgents ‘‘ without violating 
the law of non-intervention.’’ 3 l 

There are, however, certain restrictions on traffic in arms and munitions. 
Such traffic has long been the subject of international consideration. The 
Brussels Act of 1890, the Treaty of St. Germain of 191%, the Geneva Con- 
vention of 1925, all deal with the subject but never became effective as to 
the United States. Meanwhile the Government of the United States began 
to see in the control of arms traffic an instrument for furthering its foreign 
policy. Beginning with prohibition under joint resolutions of Congress 
on the expert of arms to specific countries, it was later extended to apply 
to American countries and extraterritorial countries. Subsequently the 
Neutrality Acts of 1985-1939 extended the bar to all countries and estab- 
lished a Munitions Control Board in the Department of State for the 
issuance of export licenses in the general interest, inter alia, of promoting 
the security and preserving the peace of the United States. The Export 
-Control Acts of 1940 and 1949 enlarged the powers of the Secretary of State 
to deny or approve licenses for reasons of policy alone. Thus licenses may 
be handled in aid of the foreign policy of the United States in respect of such 
things as the United Nations, NATO, aggressive movements abroad, dis- 
couraging revolutionary factions, and the enforcement of international law 
itself.* It is not to be understood that by such self-denying domestic 
legislation the United States has changed or abandoned any rights or 
privileges accruing under the principles of international law. 

Such munitions control falls in with the execution of the Mutual Defense. 
Assistance Act of 1949 (Public Law 329, 81st Congress),° as amended, 
which authorizes military, economic and technical assistance to friendly 
countries in order to strengthen the mutual security and individual end 
collective defenses of the free world, etc., including, among others, the 
general China area. Also personnel of the United States Armed Forces 
may be detailed to non-combat duty. Special agreements with each country 


sJ. W. Garner, ‘‘Questions of International Law in the Spanish Civil War,’’ this 
JOURNAL, Vol. 31 (1937), pp. 66-73. See also the learned discussion in Briggs, Law 
of Nations (1938), pp. 748-749. 

4 The Act of Oct. 26, 1951 (Battle Act), authorized the control or embargo of exports 
of arms, ammunition, implements of war, atomic energy materials, petroleum, trans- 
portation materials, ete., to any nation threatening the security of the United States, 
including Communist countries. See also the Act of June 15, 1917, as amended. 

563 Stat. 714; this JOURNAL, Supp., Vol. 44 (1950), p. 29. 
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recelving such assistance are required by this Act. Such agreements have 
been made with many countries. The Agreement with Cambodia, France, 
Laos and Vietnam came into effect on signature, December 28, 1950.7 It 
provides in general for the grant of ‘‘equipment, material and services’’ by 
the United States in exchange for ‘‘raw and semi-processed material’’ 
needed by the United States and available in the other contracting parties. 
There are provisions for the effective use of such assistance, the secrecy of 
elassified aid, technical utilization of the aid, ete. The Act of August 5, 
1953, authorized the President to lend to France a small aircraft carrier 
for use in Indo-China and to lend or make available to ‘‘any friendly 
nation in the Far Eastern Area’’ naval vessels of certain types and numbers, 
‘naval services, training, technical advice, facilities and equipment as he 
may deem proper.”’ ` 

It would seem, therefore, that the aid heretofore or recently given by the 
United States to France and the Associated States, including naval vessels, 
war planes and ground crews, is fully authorized by Acts of Congress and 
that, while the principle of non-intervention. in civil strife in a foreign 
country is traditional with the United States, the action so far taken by the 
United States in support of the legitimate governments of Indo-China in 
their struggle with insurgents under Ho Chi Minh, is not contrary to inter- 
national law, especially when the element of security of the United States 
is involved as it is in the face of the advance of international Communism. 

It would seem, so far as the facts are known, that the material and moral 
support given by the Communists to their tool, Ho Chi Minh, and his fac- 
tion, could well be brought before the United Nations as a tareat to the 
peace, with a view to obtaining at least a condemnation by world opinion 
of such aggressive action and possibly a cease-fire as desired by India. On 
the other hand, it is okviously doubtful whether a real settlement could be 
brought about except on Communist terms, in view of the Korean impasse 
and the rigidity of Communist policy. At any rate, the French have 
jealously adhered with good reason to the position that the Indo-China 
affair is purely an internal problem for their exclusive attention, and have 
consistently declined to go along with any suggestion that the Vietminh 
‘ aggression should be brought before the United Nations for action. Ona 
broader view, this feud may be called a game of high power politics where 
the moves are made with batteries and battalions, the United States sup- 
porting France, and the Soviets supporting Vietminh, the goal being the 
rice bowl of Asia. 


L. H. WooLsEY 


€ Seo ibid., p. 69, and Vol. 45 (1951), p. 73. 


7T Treaties and Other International Acts Series, No. 2447 (Department of State Pub- 
lication 5119). ; 
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THE PRESENT STATUS OF THE INTERNATIONAL LAW FOR THE PROTECTION OF MINORITIES 


He who dedicates his life to the study of international law in these 
troubled times is sometimes struck by the appearance as if there were 
fashions in international law just as in neckties. At the end of the first 
World War, ‘‘international protection of minorities’’ was the great fash- 
ion: treaties in abundance, conferences, League of Nations activities, an 
enormous literature. Recently this fashion has become nearly obsolete. 
Today the well-dressed international lawyer wears ‘‘human rights.” The 
decline of this whole department of international law is a fact, often com- 
mented upon. Why and how did this decline happen and what is the 
present status of the international law for the protection of minorities? 

The peace treaties concluded after the end of the first World War were 
under the ideological impact of Woodrow Wilson’s “‘principle of self-de- 
termination of nations’’; under this inspiration new szates were created, 
existing ones expanded and the Austro-Hungarian Monarchy dismembered. 
But it was recognized that, no matter how frontiers would be drawn, there 
will always be groups in Europe who will have to live in a state the majority 
of whose inhabitants are ethnically, linguistically or religiously different. 
Hence the international law for the protection of minorities as a substitute 
in cases where the application of the principle of self-determination of 
nations was, for one reason or another, not possible or not wanted. The 
international protection of minorities is, therefore, a strict and logical 
corollary of the principle of self-determination of nations. In aceordance 
with the principle of protection of minorities, minorities have a right to 
be protected against physical extermination, ‘‘assimilation’’ or ‘‘abserp- 
tion’’; they have a right not only to preserve but to develop their specific 
characteristics and are entitled for that purpose to special rights, privileges 
and services, transcending mere equality and non-diserimination, transcend- 
ing the mere guarantee of human rights, due to all, majorities and minori- 
ties. Such special rights were official recognition and freedom of use of 
minority languages in publie and private, in the courts and before other 
authorities, and in the press; special minority schools, and allocation of 
state funds for the promotion and development, of the educational, religious 
and charitable institutions of minorities. The international law for the 
protection of minorities knew only ‘‘persons belonging to minorities.’’ 
It did not make the persons belonging to minorities subjezts of internaticnal 
law, but it created some supervisory machinery in the hands of the League 
of Nations. The greatest development, from the point of view of the evo- 
lution of international law, was that certain states were bound by interna- 
tional obligations vis-à-vis certain of their own citizens, namely, those be- 


1 See this writer’s editorial comment in this JOURNAL, Vol. 39 (1945), pp. 89-95. See 
also the article by Joseph B. Schechtman in The Western Political Quarterly, Vol. IV 
(March, 1951), pp. 1-11. 
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longing to minorities, whereas, under general international law, their treat- 
ment belongs to the ‘‘domestic jurisdiction”? of those states. 

The decline of this new international law has its reason in some congenital 
weaknesses of this law as well as in later political developments. First of 
all, the new law was not only restricted to Europe, but not even general 
in Europe. It was a strictly particular international law, binding only on 
certain states, not on all where there were minorities. The dividing line 
was not drawn, as in the case of ‘‘mandates,’’ between victors and van- 
quished, but between big and small states. Hence such obligations were 
imposed on defeated Austria, Hungary, Bulgaria, but not on Germany; on 
the technically ‘‘victorious’? new states Czechoslovakia, Poland, on the 
agerandized states of Greece and Rumania, but not on Italy; likewise, on 
the new states of Albania, Finland and the Baltic Republics. Some states 
gave by municipal law more than they were internationally bound to do; 
thus Estonia granted cultural autonomy. In some cases a treaty estab- 
lished even territorial autonomy for minorities, as in the case of the Pod- 
skarpatska Rus, the Aaland Islands and the Memel Territory. Germany 
and Poland concluded the important treaty on Upper Silesia. Some states, 
internationally not bound, granted rights to their minorities by municipal 
law, e.g., Denmark. The impact of the whole law can also be seen in the 
division of Belgium into a purely Flemish zone in the north, a purely 
Walloon zone in the south and a dual-language zone between. Protection 
of minorities also played a great réle in the early Soviet Union; Stalin, the 
Georgian, began his political ascendancy as People’s Commissar for Mi- 
norities. But the new international law was only binding on certain states. 
At the same time the world saw one of the worst cases of forcible dena- 
tionalization of her Austrian and Yugoslav minorities by Fascist Italy, not 
bound by the new law. It is this particular character of the new law which 
exasperated many new states, all highly nationalistic, which saw in their 
numerous minorities, so to speak, stains on their ‘‘national’’ state. It is this 
protest, so strongly voiced by Paderewski at the Paris Peace Conference, | 
which led in 1934 to the open repudiation of her corresponding international 
obligations by Poland. 

Second, there was the procedural insufficiency of the League of Nations. 
Third, even at an early date, opinions unfavorable to this new law were 
voiced. Even in the twenties a Brazilian delegate, true to the policy of 
the ‘‘melting pot’’ in the Americas, spoke in favor of the most rapid as- 
similation of minorities. Fourth, even at an early time, we Lad attempts 
to get rid of the whole problem of minorities by way of population ex- 
changes or transfers. Yet, the Greco-Turkish treaty of January 30, 1923, 
transferring compulsorily one and a half-million Greeks from Asia Minor, 
where they had lived since early Greek times, was overwhelmingly con- 
demned as cruel and inhuman. To all that later came the subversive ac- 
tivities of certain minorities, their being used for Hitler’s political pur- 
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poses, climaxing in the cession of the Sudetenland. On the other hand, 
Hitler sacrificed the Austrian minority in the South Tyrol to Mussolini 
and wanted to solve the problem of the German minorities in Europe through 
treaties destined ‘‘to bring them home into the Reich.’* 

It is, therefore, not to be wondered that the new international law was 
already m decline some years prior to the outbreak of the second World 
War and that there was no enthusiasm for its continuation.? Hence, the 
United Nations Charter contains exactly nothing about the protection of 
minorities, although it pays lip-service in Article 2, paragraph -1, to ‘‘re- 
spect for the principle.of self-determination of nations.” Nor do later 
documents, such as the Peace Treaties of 1947, the disposal of Italian 
colonies and so on, contain anything about the protection of minorities. | 

The first question is: What has happened to all these treaties, declara- 
tions and so on, concerning the international protection of minorities, docu- 
ments which have never been formally abrogated? To this question the 
Secretariat gave the answer in a study,* which comes to the conclusion 
that ‘‘between 1937 and 1947 circumstances as a whole changed to such an 
extent that, generally speaking, the League of Nations system of interna- 
tional protection of minorities should be considered as having ceased to 
exist.’ This study, in giving the conditions for the operation of the 
clause rebus sic stantibus, follows closely the formulation of the Harvard 
Law School Research in International Law, Draft Convention on the Law 
of Treaties (1935), Article 28. But there is one startling deviation. This 
clause does not bring a treaty automatically to an end; the treaty becomes 
- merely voidable and the clause must be invoked by a state, which carnot 
terminate the treaty by its own authority, but must get the consent of the 
other contracting parties or the decision of a competent international organ. 
In the case of the minorities treaties, it is supposed, they lapsed automati- 
cally. Amongst the changes enumerated is also ‘‘the recognition of human 
rights and non-discrimination’’ by the United Nations Charter. But it 
must be said that ‘‘human rights and non-discrimination’’ are something 
very different from, and no substitute for, the international law for the 
protection of minorities. It is only natural that Ariszos Frydas,* repre- 
senting a bound state, also comes to the conclusion that the system of inter- 
national protection of minorities has been ‘‘definitively and irrevocably 
abrogated,’’ without the necessity of any later abrogating act. All that 
is a potent reminder that the ‘‘new’’ international law is sometimes only 
an ephemeral episode. Frydas believes that not only the minorities treaties 


2 See, e.g., the special number, ‘‘The Minorities Problem,’’ of New Europe, Vol. IV. 
No. 6 (New York, July-August, 1944). 

8 Study of the Legal Validity: of the Undertakings concerning Minorities (E/CN. 
4/367, April 7, 1950). The Secretariat had also published a memorandum on The Inter- 
national Protection of Minorities under the League of Nations (E/CN. 4/Sub. 2/6). 

4 In Revue Hellénique de Droit International, Vol. VI, No. 1 (1953), pp. 60-63. 
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have lapsed, but that the whole idea of international protection of minori- 
ties has been dropped, in consequence of ‘‘the evolution which has taken 
place in international law.’ Guggenheim ë also writes that the difficulty 
in finding an adequate system of protection for all minorities led to the 
postulate of its radical elimination by population exchange or transfer. 

But, in spite of all that, the problem of minorities is still with us. There 
is the Austro-Italian Agreement on the South Tyrol of 1946.6 The Italian 
Peace Treaty of 1947 introduced ethnical elements into the genuine option 
of nationality clause and continued the non-genuine ethnical option.” The 
recent clash between Italy and Yugoslavia over Trieste also involved 
minority rights; Yugoslavia thinks of Slovene minorities in Austria; there 
are minorities problems between the Communist states of Czechoslovakia 
and Hungary. The Turkish President affirmed, while in this country, the 
rights of minorities in Turkey. At the same time minorities problems exist 
outside of Europe: Jewish and Arab, Moslems and Hindus in India and 
Pakistan, Indians in Ceylon, the Indian minority in the Union of South 
Africa; England wants to protect the pagan minority m the south of the 
- Sudan, and so on. 

The United Nations Genocide Convention certainly wants to protect 
minorities at least against ‘‘physical and biological’’ genocide, although it 
earefully avoids mentioning cultural genocide, and fails to mention po- 
litical minorities. Protection is certainly necessary today. What more 
than twelve million Germans, under the ‘‘orderly transfer’’ of the Potsdam 
dispensation, suffered, constitutes, as Max Rheinstein wrote a few years 
ago, a crime against humanity. Whole minorities peoples are now being 
shifted around in the Soviet Union. There is also today, therefore, a large 
field for the operation of the international law for the protection of mi- 
norities. 

The latter has even a small bureaucratic niche in the huge apparatus 
of the United Nations in the form of the ‘‘Sub-Commission for the Pre- 
vention of Discrimination and Protection of Minorities,’’ a sub-organ of 
the Commission on Human Rights. This Sub-Commission has been closely 
studied by several writers; è it will, therefore, suffice to make a few general 
remarks and to speak of the most recent developments. The Sub-Commis- 
sion is an organ not composed of really independent experts nor of govern- 
mental delegates; the members have often very different ideas, both as to 
. the nature of their task and as to the approach toward the problem of . 


5 Lehrbuch des Volkerrechts, Vol. I, p. 270. 

8 See this writer’s editorial comment in this JOURNAL, Vol. 41 (1947). pp. 439-445. 

7 See ibid., pp. 622-631. 

8 See the article by Schechtman, loc. cit.; J. W. Bruegel, ‘‘Um einen wirksamen 
Schutze der Minderheiten,’’ in Die Friedens-warte, Vol. 50, No. 1 (1950), pp. 40-50; 
Inis L. Claude, Jr., ‘‘The nature and status of the Sub-Commission on prevention of 
discrimination and protection of minorities,’’ in International Organization, Vol. V, No. 
2 (May, 1951), pp. 300-312. 
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minorities; the Hast-West split also finds here its echo. The Sub-Commis- 
sion has met infrequently and for short sessions;*® its reports, it is com- 
plained, are being neglected by the Commission on Human Rights; its 
proposals, it is equally complained, are rejected either by the Social and 
Economic Council or by the General Assembly. There is a feeling in the 
Sub-Commission as if the United Nations were reluctant to do something 
about the protection of minorities. Last, not least, the Sub-Commission 
has two entirely different tasks: prevention of discrimination and protec- 
tion of minorities.1° Prevention of discrimination is constitutionally an- 
chored in the United Nations Charter ; this is, of course, due to all minorities; 
but it is only a part of ‘‘human rights,’’ a problem of equality. Preven- 
tion of discrimination is no part of the international law for the protection 
of minorities; for the latter must give more than mere equality and preven- 
tion of discrimination; it must give specific minority rights, special privi- 
leges and services. i 

A great deal of the Sub-Commission’s work has been, and is being now, 
devoted to the task of prevention of discrimination. Eut it has also done 
something in the field of protection of minorities. We quote here the pro- 
posals on rights of minorities for inclusion in the Universal Declaration of 
Human Rights of December 11, 1948; but the inclusion was definitively re- 
.jected by the General Assembly, although it adopted a resolution to the 
effect that ‘‘the United Nations cannot remain indifferent to the fate of the 
minorities.” The Sub-Commission proposed ‘‘interim measures’’ for the 
minorities, facilities to be provided for them; proposed, in the way of im- 
plementation, a right of petition by individuals and groups; but no action 
was taken by the superior bodies. The same is true of the Sub-Commis- 
sion’s proposed definition of minorities. The latter, preceded by a very 
interesting memorandum by the Secretariat, is extreraely cautious: 


The term minority includes only those non-dominant groups in a 
population which possess and wish to preserve stable ethnic, religious 
or linguistic traditions or characteristics markedly different from those 
of the rest of the population; such minorities should properly include 
a number of persons sufficient by themselves to develop such character- 
istics and the members of such minorities must bə loyal to the state 
of which they are nationals. 


The depression of the Sub-Commission is understandable when the Eco- 
nomie and Social Council decided to abolish the Sub-Commission, at least 
until 1954. Hence, the Sub-Commission tried to work out the tasks in 


9 First session, Geneva, Nov. 24—Dec. 6, 1947; second session, Lake Success, June 13- 
27; taird session, Lake Success, Jan. 9-27, 1950; fourth session, New York, Oct. 
1-16, 1951; fifth session, New York, Sept. 22—Oct. 10, 1952; sixth session, New York, 
January, 1954. 

10 This distinction is clearly laid down in the memorandum by the Secretariat on 
Prevention of Discrimination (E/CN.4/Sub. 2/40, June 7, 1949 (62 pp.)). 

11 Definition and Classification of Minorities (E/CN. 4/Sub. 2,/85, Dec. 27, 1949). 
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this field which, in the future, will have to be carried out by other United 
Nations organs. It proposed also a particular study of definition and pro- 
tection of political groups, and suggested that the Economic and Social 
Council prepare an international convention for the protection of minorities. 
The whole set-up became somewhat more favorable when the Human Rights 
Commission at its ninth session (Geneva, April 7-May 30, 1953) selected 
twelve persons as new members of the Sub-Commission and proposed that 
the Sub-Commission should meet annually. The latest session was held in 
January, 1954, in New York. While this session also dealt primarily with 
prevention of discrimination, particularly in education and employment, 
it recommended also a world-wide study by the United Nations of the pres- 
ent position of minorities. There is, therefore, some hope that the United 
Nations may in the future really do something theoretically and practically 
in the field not only of prevention of discrimination but also of the protec- 
tion of minorities. 
Joser L. Kunz 


INTERNATIONAL RIVERS 


The use of the waters of an international river has occasicnally been 
a subject of controversy in the past, but has attracted little attention from 
international lawyers, except from the viewpoint of navigation. There. 
. have been practically no cases before international tribunals dealing with 
diversion of waters, though the cases between American States offer some 
parallel. The Institut de Droit International studied the subject at its 
1911 session in Madrid; the International Law Association has it on the 
program for its next conference, meeting at Edinburgh August 8-14 of 
this year. There have been few monographs on the subject from the view- 
point of international law. 

The question of legal rights as to diversion and use of water in inter- 
national rivers is now, for various reasons, becoming one of great im- 
portance. The requirements of modern industry and agriculture make 
water power and water for irrigation vital needs in many areas. Technical 
discoveries and modern machinery have made it possible to restrain, divert 
and store water either for agricultural or power purposes. The costs are 
large, but peoples are now reaching for higher standards of living, are be- 
coming acquainted with the potentialities in that direction of river develop- 
ment, and are calling upon their governments to undertake vast enterprises. 
Not only national governments now respond to these needs, but international — 
aid is available. The International Bank has already assisted, and is study- 
ing other applications. The United Nations Economic Committee for 
Europe is working upon the subject and has issued the most up-to-date and 
useful study of the problem.’ 


1 U.N. Doe. E/ECE/136, prepared by P. Sevette for the Committee on Electrie Power 
(1952). 
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The purpose of the present editorial is no more than to call attention to 
a development in which international law should play a réle, though it is 
as yet uncertain how much of a réle it may be. There are at least four 
situations of critical conflict at the moment, and various other disputes in 
the making. l 

Afghanistan has several river problems, chief among them being the 
long-standing dispute with Iran over the Helmand River. There was an 
arbitral award by Goldsmid in 1871; another by Colonel MacMahon in 
1905; and in recent years the dispute has flared up again. In 1947 the 
United States offered its good offices; this resulted in agreement between 
the two countries upon a three-member fact-finding commission. Its re- 
port was accepted by Afghanistan, and now awaits reply from Iran. Mean- 
while, Afghanistan is proceeding with large construction works on the 
upper part of the Helmand River. | 

With the partitioning of India, the Indus River system was split, most 
of the headwaters remaining in the hands of India. Pakistan, heavily de- 
pendent upon this water for irrigation, is complaining that India does not 
‘permit enough water to come down to her, and has demanded arbitration, 
thus far refused by India. The issue is almost as keen as that concerning 
Kashmir, and the situation continues to be tense. 

Another dangerous quarrel is that over the Jordan River, in which Syria, 
Jordan and other states are opposing enterprises undertaken by Israel. 
One of these is a concession granted to a British company in 1926 and 
revived in 1953; it was brought before the United Nations which was ad- 
ministering truce arrangements. An attempt to drain the Huleh marshes 
also met with opposition. Water is scarce and of vital importance in this 
area, but developments possibly helpful to various nations have been 
blocked by the political rivalries. Various studies and proposals have been 
made, among them by the Tennessee Valley Authority. The United States 
has been interested in: finding a solution. 

Finally, the political developments in Egypt have brought the Nile River 
again into prominence. Hthiopia agreed in 1902 to permit no development 
in connection with Lake Tana (from which the Blue Nile flows) except in 
agreement with England and the Sudan. A Nile Commission was set up 
in 1925 and its work resulted in an agreement in 1929. The uncertain 
status of England and the Sudan in relation to clamant Egypt reopens the 
problem of the fluvial life line of all that area. 

There are other disputes in the making, and legal prinziples will be needed. 
to guide their solution. Various theories have been developed in domestic 
law as to the rights of use of river waters; they may or may not be apropri- 
ate between sovereign states in the international realm. The experience 
of domestic courts shows, however, that law cannot provide the specific 
answer needed in many situations. The doctrine of ‘‘equitable apportion- 
ment,’’ for example, which seeks a fair balance between the rights and 
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needs of the parties, must have technical help to determine and measure 
this balance. This means machinery for controlling and measuring the 
flow of water; it means also administrative machinery. The experience of 
the past—such as that with the Rhine and Danube rivers—shows that ad- 
ministrative bodies are essential; the United States has created such bodies 
both with Canada and with Mexico. 

Such international administration would naturally interest the United 
Nations, which is in fact now studying the problem. Various questions 
may be asked as to its participation. Should it seek a general convention 
establishing principles and methods for dealing with international rivers, 
or should each case be handled separately by agreement among the parties? 
This agreement is of course prerequisite, but not always easily obtainable. 
Should the United Nations set up a technical body to assist in the establish- 
ment of works for river development and control, and/or an advisory body 
for. their administration? Or can such assistance adequately be provided 
by the Regional Economie Commissions? Should provision be made for 
arbitration of disputes arising either before or after agreement is reached 
among the parties? 

The last question involves legal principles, and returns us to the question : 
What can international law contribute to the solution of these problems 
of diversion and use of the waters of international rivers? It is a matter, 
the writer believes, to which international lawyers should give some study. 
The potentialities of these rivers are very large; human prosperity and 
progress can be aided by their development. The very existence of some 
states may depend upon their proper use. It is to be hoped that solutions 
will be sought through international law and administration, rather than 
through political.strife, wasteful to the states concerned and to the entire 
community of nations. 

CLYDE EAGLETON 


PROPOSED CONTROL OVER THE RADIO AS AN INTER-AMERICAN DUTY 
IN CASES OF CIVIL STRIFE - 


International law has been hard put to it of recent years to adjust tra- 
ditional principles of the law to the conditions created by modern inven- 
tions. Notably is this the case with the radio, which as an instrument of 
communication is able to eut across boundaries and make it possible for 
an act originating in one territorial jurisdiction to take effect in another. 
Under such circumstances the question is raised whether a state is obli- 
gated to control the use of the radio so as to prevent refugees or others 
from carrying on propaganda intended to promote civil war in a neighbor- 
ing state, taking into account the fact that the exercise of such control 
would encroach upon the freedom of egies guaranteed in general terms 
by the national constitution. 

On January 3, 1950, the Covenant of Haiti wane to the Council 
of the Organization of American States that the Dominican Republic had 
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violated on a number of occasions an agreement of the previous summer in 
which the two states had promised to take measures to prevent activities 
on the part of individuals or groups having as their object the disturbance 
of the internal peace of either country. The violations of the agreement 
were said to consist of radio broadcasts by a former Eaitian army colonel 
named Roland and a private citizen named Viau, who had used the broad- 
casting station “La Voz Dominicana’’ to carry on activities of the kind 
prohibited by the agreement. On the basis of these ‘‘attacks’’ made upon 
it the Delegation of Haiti made request for the convocation of the Organ 
of Consultation in accordance with the terms of the Inter-American Treaty 
of Reciprocal Assistance. On its part the Dominican Government accused 
the Haitian Government, among other things, of permitting the publiea- 
tion of a pamphlet containing ‘“‘defamatory propaganda’’ in violation of 
the same agreement. | 

Acting in its capacity as Provisional Organ of Consultation the Council 
of the Organization of American States appointed a committee to conduct 
‘fan on-the-spot investigation of the facts and their antecedents,’’ on the 
basis of which a resolution was adopted on April 8, 1950, directed, inter 
alia, against activities aimed at fomenting civil strife, and calling upon 
the Department of International Law of the Pan American Union to pre- 
pare a draft additional protocol designed to improve the Havana Conven- 
tion of 1928 on the Duties and Rights of States in the Event of Civil Strife. 
As originally drafted by the Department of International Law on the basis 
of the replies to a questionnaire submitted to the American governments, 
the additional protocol contained an article in which the contracting states 
were called upon to accept an obligation to prevent the use of the radio 
in order to carry on ‘‘systematic and hostile propaganda against the gov- 
ernment of any one of them, with the object of provoking rebellion against 
it or of encouraging its overthrow by violence. This obligation becomes all 
the greater where radio broadcasting is under the immediate control of the 
Government.” The draft protocol was subsequently amended by a com- 
mittee of the Council, and transmitted by the Council as a working docu- 
ment to the Caracas Conference. In its amended form the article on the 
use of the radio was qualified by a clause reading ‘“‘ within the limits of their 
respective constitutional powers’’; and the more specific object of prevent- 
ing rebellion was broadened to read, ‘‘to incite to the use of force or vio- 
lence against the Government of any Contracting State.’’ 

In approving the draft protocol which the Council subsequently sub- 
mitted as a working document to the Caracas Conference, four of the mem- 
bers of the committee of the Council entered statements commenting upon 
particular aspects of the draft, only the United States, however, opposing 
specifically the article (VII) on the use of the radio, and announcing that 
if the article should remain in the definitive text, it would be necessary for 
the United States to make a reservation to it. The basis for the position 
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taken by the United States had been set forth in the reply of the United 
States to the questionnaire prepared by the Department of International 
Law. While emphasizing the undesirability of such propaganda directed by 
one American State against another and justifying the general policy of the 
American governments in refraining from it, within the limits of their 
constitutional authority, in particular from the dissemination of such 
propaganda by radio, whether under governmental control or ore 
the United States reply continued: 


Any attempt to fix this general policy, PER into specific interna- 
tional treaty obligations and thus to translate it from the area of policy 
into the regime of law would, in the view of the Government of the 
. United States, be fraught with grave dangers to freedom of speech, 
sacred in this Hemisphere and to democratic countries everywhere. 


The statement merits careful examination. The chief practical objec- 
tion to the proposed control of the use of the radio is the fact that it would 
be difficult to distinguish between criticism of foreign governments, which 
clearly could not be prevented without unconstitutional restrictions upon 
freedom of speech, and propaganda directed towards incitement to rebel- 
lion. In numerous cases the Supreme Court of the United States has at- 
tempted to draw the line marking utterances and publications having a 
direct tendency to incite to violence; but the ‘‘clear and present danger’’ 
test is obviously not applicable to radio broadcasts taking effect outside of 
the national jurisdiction. The possibilities of a strained interpretation of 
the proposed obligation may be seen in the statement made by the Argen- 
tine Delegation which asked for a phrasing of Article VII which would have 
included not only propaganda by radio but ‘‘by any other medium of 
communication,” and which preferred to eliminate the gues clause 
“‘the object of which is to incite by force or violence.” 

In contrast with the position of the United’ States, the majority of the 
American governments appeared to believe that the limitation of the obli- 
gation to “‘systematic and hostile” propaganda was a sufficient protection 
against encroachment upon the normal freedom of speech as exercised in 
radio broadeasts, and they emphasized in the discussions of the committee 
of the Council the fact that radio broadcasts can attain their object across 
state lines precisely as effectively as if they were emitted: within the juris- 
diction of the state. No vigilance along the frontier can stop them, and 
obstruction of them by jamming the waves is simply not practicable. 

Would the acceptance of the principle of control over the radio be cited 
against the United States so as to impede the activities of the Voice of 
America or of Radio Free Europe in their efforts to get behind the ‘‘Iron 
Curtain’’ and encourage resistance to dictatorships with which the United 
States has been at “‘cold war” for the past five years or more? In other 
words, could the United States agree to the principle of Article VII of the 
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additional protocol without having the principle quoted against it by the 
Soviet Union? Or in still other words, is it possible to discriminate be- 
tween governments which are within the regional group of states bound 
by continental solidarity and other governments which have closed their 
doors to communication between their peoples and tke rest of the world 
and which have in that way made impossible the mutual understanding 
which is the first and most essential condition of peace? These questions 
are in a sense extraneous to the decision of policy in the matter of inter- 
American relations, yet their influence upon it may be decisive. 
C. Q. Fenwick 


NOTES AND COMMENTS 


ANNUAL MEETING OF THE SOCIETY 


The Forty-Highth Annual Meeting of the American Society of Interna- 
tional Law will take place in Washington, D. C., from April 22 to April 
24, 1954. The general topic for discussion will be ‘‘The Development of 
International Law, 1914-1954.’’ Two sessions on the teaching of interna- 
national law will be held on Thursday, April 22, beginning at 9:30 a. m., at 
the Brookings Institution, 722 Jackson Place, N. W. Panel discussions 
will cover problems of scope and methods. Members of the panel leading 
the discussion on Thursday morning will be Professors W. W. Bishop, Jr., 
of the University of Michigan, Charles Fairman, of Washington University, 
St. Louis, Charles E. Martin, of the University of Washington, Seattle, and 
Myres S. McDougal, of Yale University. At the afternoon session, begim- 
ning at 2:30 p. m., Professor Willard B. Cowles of the University of 
Nebraska will preside, and the members of the panel will be Thorsten V. 
Kalijarvi, Deputy Assistant Secretary of State for Economic Affairs, Pro- 
fessor J. Eugene Harley, of the University of Southern California, and Pro- 
fessor Ruth C. Lawson, of Mount Holyoke College. General discussion 
from the floor will follow the panel discussions. l 

On Thursday evening, April 22, at 8:15 p. m., the formal opening of 
the annual meeting will take place in the Hall of the Americas of the Pan 
American Union, 17th and Constitution Avenue, N. W. President Fenwick: 
will deliver an address on ‘‘The Development of Collective Security, 1914- 
1954.” There will follow a discussion of the President’s address by mem- 
bers of the Society. 

The sessions on Friday, April 23, will be held at the Sheraton-Carlton 
Hotel. The morning session, beginning at 9:30 a. m., will be devoted to 
‘The Law Governing Membership in the Community of Nations.” Pro- 
fessor Quincy Wright, of the University of Chicago, will deliver a paper on 
‘‘ Recognition and Self-Determination.’’ Professor Leo Gross, of the 
Fletcher School of Law and Diplomacy, will deliver a paper on ‘‘ Election 
of States to United Nations Membership.’’ Mr. Robert D. Hayton, of the 
University of California, will speak on ‘‘The Inter-American Regional 
Group.” 

On Friday afternoon at 2:30 p. m. the subject of discussion will be ‘‘The 
Expanding Field of International Law.’’ Professor John M. Howell, of 
Sweetbriar College, will speak on ‘‘Domestic Questions in International 
Law.’’ Professor Josef L. Kunz of Toledo University, will deliver a paper 
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on ‘‘Freedom of Information.’’ Professor Covey T. Cliver, of the Univer- 
sity of California, will speak on ‘‘ The relation of International Law to Inter- 
national Relations.’’ 

On Friday evening at 8:15 p. m. there will be a discussion of the ‘‘ Rela- 
tion of Constitutional Law to International Law.’’ Observations on pro- 
posed amendments to the United States Constitution will be the subject of 
papers delivered by Mr. Herman Phleger, Legal Adviser of the Department 
of State, and Mr. George A. Finch, an Honorary Vice President of the 
Society. 

On Saturday morning, April 24, at 9:30 a. m., the members of the Society 
will be received at the White House by the President of the United States. 

The sessions will resume at 10:30 a. m. and will be devoted to committee 
reports and discussions. Among the committee reports to be discussed 
will be that by the Committee on Legal Problems of the United Nations. 
Following the committee reports there will be a business meeting of the 
Society for the election of officers and transaction of other business. At the 
conclusion of the business meeting there will be a meeting of the Executive 
Council of the Society. The sessions will conclude on Saturday evening, 
April 24, with the annual dinner at the Sheraton-Carlton Hotel at 7 p. m. 
The President of the Society will preside. E. H. F 


ADMIRAL PATRICK LYNCH 
[Translation] 


In reading the interesting case of Ker v. Illinois in Volume 47, No. 4 
[of the JOURNAL] there appears in a note on page 685 the following phrase: 
‘Admiral Patrick Lynch, soldier of forrang serving 1 in the Chilean Navy, 
had been appomiee military governor" 

The expression ‘‘soldier of fortune’’ is not the proper one in the case of 
Vice Admiral Patriek Lynch, a Navy man by profession, as other members 
of his distinguished family, a Chilean gentleman, and a great soldier and 
statesman. Perhaps the name “‘Lynch’’ for a Chilean will seem unusual 
to those who know nothing about Chile, but they should know that the 
Washington of Chile is named O’Higgins and he was as much a Chilean 
as Admiral Lynch and as many other Chileans with Saxon, British, German 
and Italian names; they do not all bear purely Spanish names, they are not 
all Gonzalez, Perez or Lopez... 

I believe that every North American would resent it if in ace of 
a person of such stature as General Eisenhower he should be referred to as 
a ‘‘soldier of fortune” because he has become President of the country. 
This is the same case with Chileans regarding Admiral Patrick Lynch, a 
man of great military and political capacity and of broad common sense, 
as is shown by his part in the Ker case. G. MONTT 

Representatwe of Chile, United Nations 


Commission for the Unification and Re- 
habitation of Korea 
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Epitor’s Nors: 

I wish, thought I, that I could implead the historians (who, however, 
shall go unnamed) upon whom I relied for that characterization of Admiral 
Lynch, and let them carry the burden of answering Señor Montt’s com- 
plaint! Examining for myself the materials available on short order, I 
have concluded that ‘‘soldier of fortune’’ was wholly erroneous. I have 
found several biographical notes on Admiral Lynch, of which the following 
from the obituaries in the Annual Cyclopaedia for 1886 (p. 720)" appears 
to be the most satisfactory: 


Lynch, Patricio, a Chilian naval officer, born in Santiago [some 
say Valparaiso], Chili, in 1825 [18 October] ; died at sea in May, 1886. 
He was the son of a wealthy Irish merchant, who married a Chilian 
lady, was educated at Naval School in Santiago, and served in the ex- 
pedition to Peru in 1837. The Government sent him to England in 
1839, where he entered the navy as a lieutenant, and served with dis- 
tinction in the Chinese War of 1840-’42. He returned to Chili in 1847, 
re-entered the navy as a lieutenant, rose to be commander of a frigate, 
but left the service in 1854. In the war with Spain in 1865 he again 
joined the service, and held successive appointments as Naval Gov- 
ernor of Valparaiso, organizer of the National Guards with the rank of 
colonel, and captain of a man-of-war. In the war with Peru he was 
the first Chilian Governor of Iquique, and during the op2rations was 
the most successful of the Chilian commanders, conducting a naval 
and military expedition into the northern provinces of Peru, and 
taking part in the final campaign which resulted in the reduction of 
Lima. . . During the occupation he was appointed commandant at 
Lima, and sternly repressed the plundering that had been carried on 
under previous commanders. He suppressed the Calderon Govern- 
ment, arrested Don Garcia Calderon, and sent him a prisoner to Chili 
... He... conducted the evacuation of the country after the ratifi- 
eation of the peace. 


Appleton’s Cyclopaedia of American Biography, appearing in 1888 and 
hence close in time to the Admiral’s death, adds this: 


In recompense for his services he was promoted by congress to the 
highest rank of the Chilian navy, that of vice-admiral, and in 1885 
was sent as minister to Spain. In the following year he was recalled 
by his government to take charge of the Chilian legation at Lima, and 


1 Others are: that by Professor Isaac J. Cox, among the biographical notes appended 
to his translation of Luis Galdames’ A History of Chile (Chapel Hill, 1941), p. 489 
(based in part on V. Figueroa’s Diccionario histórico y biográfico de Chile, 4: 130, 
which I do not have at hand); Appleton’s Cyclopaedia of American Biography (1888), 
4:63; the Enciclopedia universal ilustrada, Europeo-Americana, 31: 952; Encyclopedia 
Americana (1952), 17: 741; and the New International Encyclopaedia (2d ed. 1915), 
14: 512. Admiral Lynch is mentioned, in more or less detail, in Clements R. Markham, 
The War between Peru and Chile, 1879-1882 (1883); same, A History of Peru (1892); 
Anson U. Hancock, A History of Chile (1893); Charles E. Akers, A History of South 
America (rev. ed. by L. E. Elliott, 1930); and Jorge Basadre, Historia de la República 
del Pert (4th ed., 1949), Vol 2. There is considerable variance in details, 
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died cn his passage homeward near the Canary islands. His remains 

were landed at Teneriffe, and afterwards transported by the ironclad 
‘Blanco Enealada’’ to Chili, arriving in Santiago on 14 May, 1887, 
where they received magnificent funeral honors. 


I welcome Señor Montt’s correction, and hope that the above statement 
does justices. I have become much interested in the Acmiral, particularly 
because of his notable experience in administering a foreign occupation. 


CHARLES FamMan 


DRAFT CONVENTION ON ARBITRAL PROCEDURE OF THE 
INTERNATIONAL LAW COMMISSION 

The Drazt on Arbitral Procedure of the International Law Commission, 
previously commented upon in this JouRNAL,’ has now taken the form of 
a Draft Convention on Arbitral Procedure.” It is, therefore, appropriate 
to comment briefly upon certain matters of principle raised by the Draft, 
it is felt that the pages of this JouRNAL are not the place to discuss tech- 
nicalities of drafting and form. 

The Draft covers the topics of the underlying undertaking to arbitrate, 
the expression of that undertaking in the compromis, the constitution of 
the tribunal, the powers of the tribunal, the award, and the revision and 
annulment of the award. Rules of procedure, such as those found in 
the Rules of Procedure of the International Court of Justice, were de- 
signedly omitted from the Draft, which confined itself in this respect to 
what might be termed the general law of arbitration. 

The Draft, as the Commission acknowledged, went beyond strict codifica- 
tion and included matters de lege ferenda.* The key to the understand- 
ing of the Draft, as a matter of the progressive development of international 
law, lies in its philosophy that once a written undertaking to arbitrate shall 
have been reached (Article 1), neither party may thereafter impede 
the carrying out of the undertaking. The question of the very existence 
of such an undertaking may be unilaterally submitted by application to the 
International Court of Justice for decision (Article 2). Once the under- 
taking to arbitrate is found to exist, procedures are provided in the Draft 
whereby the undertaking can be made fully effective. The failure of a 
party to carry out such an undertaking will not prevent the tribunal from 
being constisuted by other means (Article 3), the compromis being drafted 
by others (Article 10), the proceedings being held in the absence of the 


1K, S. Carlston, ‘‘ Codification of International Arbitral Procedure,’’ this JOURNAL, 
Vol. 47 (1953), p. 203. 

2 Report of the International Law Commission Covering the Work of its Fifth Session 
l June-l14 August 1953, General Assembly, 8th Sess., Official Records, Supp. No. 9 
(A/2456), pp. 9~11; this JOURNAL, Supp., Vol. 48 (1954), pp. 19-26. 
_ 3 Report of the International Law Commission, op. cit., p. 2. 

4 Ibid, 
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party (Articles 20 and 21), and a binding award rendered (Article 25). 
Not even ‘‘the silence or obscurity of international law or of the com- 
promis”? may justify the tribunal in bringing in a finding of non liquet | 
(Article 12). . 

More specifically, if any party to an arbitration should fail to make 
the necessary appointment of an arbitrator or arbitrators, Article 3 pro- 
vides a method whereby such an appointment can validly be made by 
third parties. The procedure stipulated is less cumbersome than the 
Draft of 1952. The withdrawal and replacement of arbitrators is strictly 
regulated (Articles 5 to 8). Article 10 provides a method for the com- 
pulsory drawing up of the compromis in the event of the parties failing so 
to do. 

The Draft authorizes default judgments (Article 20),. prohibits the 
bringing in of a finding of non liquet (Article 12), and gives the tribunal 
the power to extend the period for rendering the award as specified in the 
compromis upon the consent of one of the parties. The wisdom of grant- 
` ing power to the tribunal to extend its term subject only to the consent 
of one of the parties may well be questioned in the light of the notorious 
tendency of arbitral proceedings to become protracted even when subject 
to specifie limitations in the compromis. 

The Draft establishes a period of limitations comprising ten years from 
the rendering of the award after which no proceedings for revision may 
be had, even though discovery of new facts shall not until then take place 
(Article 29). The freedom of the parties either to include or not to 
include such a provision in the compromis, which was accorded by Article 
55 of the Hague Convention of 1899 and Article 83 of the Convention 
of 1907, is accordingly removed under the Draft. The principle that 
‘nothing is settled until it is settled right’’ is now limited by the principle 
of the finality of the award. 

The Draft provides for recourse to the International Court of Justice 
to regulate claims of nullity of the award, subject to time limitations, the 
longest of which is six months from the rendering of the award (Articles 
30 to 32). Comment upon these provisions has heretofore been made by 
the writer.** It may be briefly observed at this point that, to the extent 
the limited grounds for nullity stated in Article 30 should in practice fail 
to include any specific charge of nullity, the present anarchic system of 
leaving the regulation of such claims to the parties themselves would be 
preserved. Thus it is not clear that fraud in the submission of evidence, a 
clear ground for nullity under practice,® is covered by the provision for 
“a serious departure from a fundamental rule of procedure’’ (Article 
30(¢)). If embraced within the concept of newly discovered facts under 

4a See Carlston, loc. cit, at pp. 224-225. 


ë Bee K. S. Carlston, The Process of International Arbitration (New York, 1946), 
Secs. 18-20. 
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proceedings in revision (Article 30) ,° it then becomes subject to the various 
restrictions and conditions provided for such cases, anc the question would 
be decided by the original tribunal, if possible, rather than by the Inter- 
national Court of Justice. Another ground for nullity designedly omitted 
by the Commission * is that of the invalidity of the compromis. 

Opposition to the Draft was manifested by a number of governments. 
In general, such opposition was centered on the principle of ‘‘ judicial 
arbitration’’ established by the Commission in the several articles above 
noted.® Question was also raised as to the effect of the Draft on prior 
commitments of states which were parties to general arbitration treaties, 
such as the Revised General Act for the Pacifie Settlement of International 
Disputes adopted by the General Assembly on April 28, 1949.° 

Certain conclusions as to the Draft may be briefly scggested: 

(1) The chief significance of the Draft lies not im its articles which 
were in the nature of codification, but rather in its articles introducing the 
principle cof ‘‘judicial arbitration.”’ 

(2) The Draft does thereby provide a means of preventing such abuses 
of power as occurred in the recent case involving the interpretation of the 
Treaties of Peace with Bulgaria, Hungary and Rumania*® and a few 
other similar cases involving a failure to carry out an agreement to arbi- 
trate. 

(8) The system thus introdueed by the Draft might be described as 
involving the compulsory carrying out of an undertaking to arbitrate. 
However, the system is not made optional as to parties but is made to apply 
to any written undertaking whatsoever to arbitrate. 

(4) The system of ‘‘judicial arbitration’’ envisaged by the Draft is 
already in substance available to states in the International Court of 
Justice, subject to the provisions of Article 35, paragraph 2, of the Court’s 
Statute in the case of states not parties to the Statute. 

(5) The process of international arbitration is one of a number of 
~ procedures, such as mediation, available to states for the purpose of bring- 
ing about a pacific settlement of disputes. If the Commission wished 
to establish a new system of ‘‘judicial arbitration,’’ it should not be 
by way of supplanting and transforming the process that has served inter- 


6 See Commentary on Draft on Arbitral Procedure (U. N. Doe. A/ON. 4/L. 40, May 
5, 1953), p. 111. 

7 Op. cit. (supra, note 2), p. 6. 

8 Id. at pp. 32-36. The Netherlands questioned ‘‘whether im this way arbitration 
will not be divested of one of its specific characteristics and whether this may not 
entail the impossibility for arbitration to maintain itself beside international judicature. 
In other words: may not arbitration lose its attractiveness for States?’’ Jd. at p. 35. 

9Id. at p. 36. 

10 Carlston, ‘‘Interpretation of Peace Treaties with Bulgaria, Hangary and Rumania, 
Advisory Opinions of the International Court of Justice,’’ this JOURNAL, Vol. 44 (1950), 
p. 728. 
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national society so well, but instead by way of establishing an additional 
or supplemental means for pacific settlement for such states as might wish 
to import it into their relations with others. 

(6) A draft not reflective of the views of states and not likely to be 
adopted by any appreciable number of them serves but little useful purpose 
in the growth of international law. Several of the comments of govern- 
ments indicate strong objections to the tenor of the present Draft. Only 
time will tell whether this attitude will be general among states. To the 
extent that it may be formally adopted, the net effect in the practice of 
the signatory states may very well be merely to avoid giving any commit- 
ment to arbitrate a dispute until all the details have been worked out in the 
compromis, which would then be made to supersede pro tanto the terms 
of the Draft. 

(7) It may be desirable for the Draft to make clear the relation of 
certain of its articles to prior conventions on arbitral procedure, such 
as the Revised General Act, and also provide a means for governments to 
make reservations to such of the articles as they might not be in a position 
to accept.* 

KENNETH S. CARLSTON 


HUMAN RIGHTS IN EUROPE 


The complex development of European ‘‘supra-national’’ integration 
acquired the first stone of its social foundation? by the entry into force 
on September 3, 1953, of the Council of Europe’s Convention for the Pro- 
tection of Human Rights and Fundamental Freedoms, which was signed 
at Rome November 4, 1950.2 A Protocol embodying three additional 


* The Draft was discussed extensively in the Sixth Committee of the General Assembly 
during its Eighth Session in the Fall of 1953. The General Assembly adopted a reso- 
_ lution to transmit to Member States the Draft, ‘‘together with the observations made 
thereon in the Sixth Committee,’’ with a view to the submission by governments ‘‘of 
whatever comments they may deem appropriate, if possible, before 1 January 1955,’’ 
and to ask the Secretary General to include the question in the provisional agenda of 
the Tenth Session. [Ep.]| 

1 The Statute of the Council of Europe of May 5, 1949, empowers it to reach agree- 
ments for ‘common action in economic, social, cultural, scientific, legal and adminis- 
trative matters and in the maintenance and further realization of human rights and 
fundamental freedoms.’’ 

2 Text as signed, in this JOURNAL, Supp., Vol. 45 (1951), p. 24; as ratified, United 
Kingdom, Treaty Series 71 (1953), Cmd. 8969. Ratifications deposited: Denmark, April 
13, 1953; Federal Republie of Germany (with reservation), Dec. 5, 1352; Greece, March 
28, 1953; Iceland, June 29, 1953; Ireland (with reservation), Feb. 25, 1953; Luxem- 
bourg, Sept. 3, 1953; Norway (with reservation), Jan. 15, 1952; Saar, Jan. 14, 1953; 
Sweden, Feb. 4, 1952; United Kingdom, March 8, 1951. Belgium, France, Italy, 
Netherlands and Turkey had not deposited as of Jan. 15, 1954. 

The United Kingdom notified its extension to the following on Ozt. 23, 1953: Aden, 
Bahamas, Barbados, Basutoland, Bechuanaland, Bermuda, British Guiana, British 
Honduras, British Solomon Islands, Channel Islands (Bailiwicks of Jersey and Guern- 
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rights, signed at Paris March 20, 1952, lacks a single ratification for entry 
into force. Five other conventions relating to social security, medical 
assistance, equivalence of university credits and common patent laws, 
signed at Paris December 11, 4953, are further steps among the 15 nations 
of the Council of Europe in seeking social conformity in their several sys- 
tems of polity. 

The Human Rights Convention and Protocol are made ‘‘an integral part 
of the present Statute’’ by Article 3 of the Draft Statute of the European 
Political Community of March 10, 1953,3 which the Council of Ministers 
reviewed March 30, 1954, at Brussels. Article 45 of the Draft Statute 
provides for appeal of human rights questions; Article 90, for extension of 
_ the convention to other states; Article 116 makes guaranty of the conven- 
tional rights a condition of accession to the Statute of the Community; and 
Article 111 stipulates an elaborate procedure for ‘‘modification of the 
definition of human rights and fundamental freedoms guaranteed” by the 
Statute. All this will imbed those guaranties pretty deeply in the Euro- 
pean Political Community; it would be equally difficult to put more in 
or take any. out. 

The convention and protocol are ‘‘first steps for the collective enforce- 
ment’’ of 18 of the 30 articles of the Universal Declaration of December 
10, 1948,* between ‘‘countries which are like-minded and have a common 
heritage of political traditions, ideals, freedom and the rule of law’’— 
certainly a condition precedent for such a project. Only 15 of the 66 
articles of the convention set forth the contractual version of the guaranties, 
the rest of it being devoted to ways and means of securing them and of 
defending them in case of violation. The protocol ® adds three more rights 


sey), Cyprus, Falkland Islands, Fiji, Gambia, Gilbert and Ellice Islands, Gold Coast, 
Jamaica, Kenya, Gibraltar, Leeward Islands, Federation of Malaya, Malta, Isle of 
Man, Mauritius, Nigeria, Northern Rhodesia, North Borneo, Nyasaland, St. Heiena, 
Sarawak, Seychelles, Sierra Leone, Singapore, Somaliland, Swaziland, Tanganvika, 
Trinidad, Uganda, Windward Islands (Dominica, Grenada, St. Lucia, St. Vincent), 
' Zanzibar; at its request, the Kingdom of Tonga (U. N. Doe. E/CN. 4/554/Add. 2). 

Denmark zeceded for Greenland. 

sAd Hoe Assembly ... Draft Treaty embodying the Statute of the European 
Community (Paris, Secretariat of the Constitutional Committee, 1953). 

4The convention repeats, rephrases or elaborates the provisions of the Universal 
Declaration in Arts. 2-5, 8-12, 16, 18-20, 29 (2) and 30; the protocol utilizes Arts. 
17, 26 (1, 3) and 21 (3) of the Declaration. 

5 U. N. Doe. H/ON. 4/554/Add. 1; United Kingdom, Misc. No. 7 (1952), Cmd. 8535. 
Ratifications of the protocol were deposited with those for the convention by Denmark, 
Greece (with reservation), Iceland, Ireland, Luxembourg (with reservation), and the 
Saar, and for Norway Dee. 18, 1952; Sweden (with reservation), June 22, 1953 and 
United Kingdom (with reservation), Nov. 3, 1952. (U..N. Doe. E/CN. 4/554/Add. 2.) 
Belgium, France, Federal Republic of Germany, Italy, Netherlands and Turkey have 
not ratified. . 
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which are quoted here in completion of the convention as printed in the 
Supplement to this JOURNAL, Vol. 45, p. 24: 


Art. 1. Every natural or legal person is entitled to the peaceful 
enjoyment of his possessions. No one shall be deprived of his pos- 
sessions except in the publie interest and subject to the conditions 
proces for by law and by the general principles of international 
aw.® 

The preceding provisions shall not, however, in any way impair the 
right of a State to enforce such laws as it deems necessary to control 
the use of property in accordance with the general interest or to secure 
the payment of taxes or other contributions or penalties. 


Art. 2. No person shall be denied the right to education. In the 
exercise of any functions which it assumes in relation to education and 
to teaching, the State shall respect the right of parents to ensure 
such education and teaching in conformity with their own religious 
and philosophical convictions.” 


Art. 3. The High Contracting Parties undertake to hold free 
elections at reasonable intervals by secret ballot, under conditions 
which will ensure the free expression of the opinion of the people in 
the choice of the legislature. 


Article 64 of the convention prohibits general reservations and permits 
reservations to a particular provision only to the extent that a law in 
force is not in conformity with the provision. It is remarkable that only 
three reservations to the 15 guaranties of the convention were recorded, 
though four were made to the three guaranties of the protocol. Careful 
drafting explains somewhat the paucity of exceptions, but their small 
number also suggests a substantial identity in the national laws of 15 
states. All the reservations seem to be minor. Ireland does not intend 
to extend free legal assistance under Article 6(3) (e) beyond its present 
law; the German Federal Republic limits punishment of crime under 
Article 7 to prior provisions of law (Basie Law, Article 103, par. 2), and 
Norway limits religious freedom under Article 9 by a provision of its 
Constitution of May 17, 1814, ‘‘whereby Jesuits shall not be tolerated.’’ 


6 Luxembourg reserved the provisions of the law of April 26, 1951, regarding the 
liquidation of certain ex-enemy property, rights and interests, subject to sequestra- 
tion. 

7 For Greece the application of the word ‘‘philosophical’’ will ‘‘conform. with the 
relevant provisions of internal legislation.’ 

The United Kingdom accepted the second sentence ‘‘only so far as it is compatible 
with the provision of efficient instruction and training, and the avoidance of unreason- 
able public expenditure.’’ . 

Sweden will not exempt children from studying certain subjects in state schools by 
reason of their parents invoking their own philosophical convictions, and will not grant 
children not belonging to the Swedish Church exemption from study of the Christian 
religion unless the school has ‘‘a properly organized system of religious instruction.’’ 
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One reservation was made to the protocol article on property and three 
interpretations with respect to education.’ 

Though the convention is in force for ten states, the machinery ‘‘to ensure 
the observance of the engagements undertaken’’ is not. The European 
Commission of Human Rights will be elected in an individual capacity 
by the Committee of Ministers of the Council of Europe in number equal 
to that of the ‘‘high contracting parties,’’ presumably the states which have 
ratified. Such parties may refer an alleged breach of the convention by 
= another party to the commission ‘‘after all domestic remedies have been 
exhausted.’’ Petitions ‘‘from any person, non-governmental organiza- 
tion or group of individuals claiming to be the victim of a violation’’ may 
be recelvec, examined by a subcommission and, if not so resolved, reported 
to the Committee of Ministers, whose decision is binding; but this juris- 
diction is effective only when six parties declare acceptance of that com- 
petence. Denmark (for two years), Ireland and Sweden have made the 
declarations under Article 25. This optional jurisdiction is similar to 
that conferred on the Council of the League of Nations by treaties and 
declarations regarding minorities. 

Articles 38-56 of the convention concerning the European Court of 
Human Rights, are purely tentative, since the members will not be elected 
by the Consultative Assembly of the Council of Europe until eight parties 
make declarations under Article 46 recognizing ‘‘as compulsory ipso facto 
and without special agreement the jurisdiction of the Court in all matters 
concerning the interpretation and application’’ of the convention. Only 
Denmark (for two years) and Ireland have so declared. Before and after 
the court exists, such disputes could go to some other forum by special 
agreement. Cases alleging violation of guaranties which are not settled 
by the commission may be referred to the Committee of Ministers of the 
Council of Europe or the court. The consent of the parties either for the 
particular case or under the declaration accepting compulsory jurisdiction 
1s required to bring a case to the court, which may then be done by the 
commission or by a party to the convention whose national is alleged to be 
a victim, which referred the case to the commission or against which the 
complaint is lodged. 

The convention may be denounced only after five years. It will be 
interesting to note whether the commission and the court are both function- 
ing by September, 1958. ee 


IMMUNITY OF FOREIGN STATES FROM GERMAN JURISDICTION 


The Landgericht in:Kiel, Germany, in a decision of March 19, 1953 (Neue 
Juristische Wochenschrift, 1958, p. 1718; Monatschrift fiir Deutsches 
Rechts, 1952, p. 489), dismissed the plea of the Kingdom of Denmark based 


8 See their description in notes 6 and 7 above. 
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on sovereign immunity. An action for damages arising out of an acci- 
dent on a Danish bus belonging to the Danish state railway was con- 
sidered concerned not with a transaction of the foreign government jure 
imperi, but jure gestioms. Said the court: 


Increasingly the viewpoint is taken in legal literature that a distinction 
be made between the state as a sovereign and as a subject of private 
law, and that as far as it has become active in private law fields, it is 
necessarily subject to a foreign jurisdiction. . . . Rejection of the old 
legal concept is basically founded upon the fact that sovereigns par- 
ticipate in economic activities in a constantly increasing manner. 
Their exemption from a foreign jurisdiction also in private law fields 
would amount to damaging their creditors by refusing them appropri- 
ate legal protection. Moreover, it could develop into a hindrance 
(auswirken als en Hemmnis) in international economic transactions. 
In Switzerland, Italy, Belgium, and in part in France, the courts have 
already adopted the viewpoint also taken by this chamber. [Trans- 
lation | | 


Similarly, the Court of Appeals in Hamm, Germany, in a decision of 
April 4, 1951 (2 Rechtsprechung zum Wiedergutmachungsrecht (1951), 
p. 258), had reversed a decision dismissing a restitution action of the 
former (Jewish) owner of real property in Germany, which had been sold 
during the Nazi regime to the Italian state. Said the appellate court: 


The international [law] court decisions [internationale Rechtspre- 
chung |, in ever increasing manner, have adopted an exception from the 
international law principle [immunity of the sovereign from foreign 
jurisdiction] in all cases where the foreign state acts not in exercise 
of its sovereign rights but in private law fields. In this regard the 
principle of exemption of foreign states from domestic jurisdiction 
has been broken down in all countries in recent decades to a con- 
stantly increasing extent. In international private law, the principle 
has been developed that jurisdiction over a foreign state exists in 
principle when the latter appears in the transaction in question not 
as a sovereign, but as the subject of private rights and obligations 
(cf. Riezler, Internat. Zivilprozessrecht, 1949, §41, especially no. 4). 
In Italy, also, this principle is now recognized throughout [durchweg]. 
[Translation] 


On the other hand, Mexico was granted exemption from German juris- 
diction when the heir of the former owner of real property in Hamburg, 
Germany, claimed its restitution as a persecutee of the Nazi regime. The 
foreign state had bought the property for its consulate in Hamburg; the 
building had been destroyed in an aerial bombardment. The Restitution 
Chamber in Hamburg, in a decision of September 28, 1951 (4 Rechisprech- 
ung zum Wiedergutmachungsrecht, 1953, p. 177, with critical note tbid., 
p. 324), took the viewpoint that Article 25 of the Bonn Constitution, 
whereby ‘‘the general rules of international Jaw are part of the Federal 
law,’’ does not allow any application against a foreign state of Military 
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Law No. 59 providing for restitution of property transferred as a conse- 
quence of Nazi measures against persecutees. Said the court: 


The designation of the real property by the foreign state for the pur- 
pose of the Mexican consulate in Hamburg comprises the execution 
[Vornahme] of a sovereign state act on foreign territory, to safeguard 
[Wahrnehmung] state interests in Germany, which was permitted 
according to the practice of all States and the principles of inter- 
national law. Such a transaction jure imperi cannot be interfered 
with by the state which allows the consul of the foreign state to 
perform his functions. ... The restitution offices have no authority 
to interfere with the determination on the future use of the real 
property and to frustrate a possible purpose of the reconstruction 
of a consulate building. ... The United States of Mexico cannot be 
requested by a German Restitution Chamber to discuss a measure 
which constitutes an interference into a public-law determination of 
the Mexican State, without express consent of a central organ which 
is competent to represent the state. [Translation] 


The decision of the Restitution Chamber does not deal with the application. 
of Article 20 of the German Law on Civil Jurisdiction (GVG), whereby 
foreign sovereigns are not exempt from German jurisdiction when an 
exclusive im rem jurisdiction exists, “‘since the consistency [Vereinbarkeit] 
of that provision with Article 25 of the Bonn Constitution may be doubt- 
ful.” The court further does not consider the contrary decision of the 
Court of Appeals in Hamm (mentioned above), though in that case the 
purpose for which the real property was bought by the Italian state from 
the persecutee had not been disclosed in the decision. 

A more recent decision of the Restitution Chamber in (West) Berlin, of 
October 3, 1953 (4 Rechtsprechung zum Wiederguimachungsrecht (1953), 
p. 868), denying immunity to the Republic of Latvia, follows the decision of 
the Court of Appeals in Hamm. It is digested in this JOURNAL, Vol. 48 
(1954), p. 161. The aforementioned decision of the Landgericht in Kiel 
of March 19, 1953, from which no appeal was taken, is commented upon 
by Professor Bernhard C. H. Aubin, Lausanne (Switzerland), in 9 Juristen- 
zettung (1954), p. 118, with further references to German cases and other 
authorities. 

MARTIN DomKE 


PSYCHOLOGICAL IMPEDIMENTS TO EFFECTIVE INTERNATIONAL CO-OPERATION 


The smocth and effective co-operation of independent sovereign states 
which form international organizations is of paramount importance both 
for the purposes of the scientific study of international relations and for 
the very practical reason of the maintenance of peace. How can such 
effective co-operation best be achieved? What are the conditions for its 
suecess? What are the impediments preventing its suscess? There are 
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numerous social scientists who have examined the political, economic, 
social and technical aspects of this question, but there have been relatively 
few who have analyzed the psychological side of the problem. It is there- 
fore all the more important that a social scientist, who, because of the posi- 
tions he has occupied as Minister for Economie Affairs in his country, 
and now as director of one of the more successful international functional 
organizations, is well equipped and experienced in the intricate problems 
of international co-operation, should come forward with a psychological 
analysis of the problem of international co-operation. Professor Gunnar 
Myrdal, Executive Director of the United Nations Economie Commission 
for Europe, makes this analysis in a paper which bears the title at the head 
of this note, and which he presented recently at a joint meeting of the 
American Psychological Association and the Society for the Psychological 
Study of Social Issues. At that meeting the Kurt Lewin Memorial Award 
was conferred on Professor Myrdal in recognition of the great services 
he has rendered to the social sciences and for his contribution towards 
international co-operation. 

Myrdal’s analysis of present-day international relations opens with 
an appraisal of the well-known trend which may be observed everywhere 
in the world today, namely, the co-existence of the phenomenon of inte- 
gration on the national scale, as contrasted to disintegration in the inter- 
national sphere. Whereas, as a .consequence of technical developments 
and social progress, national states are becoming increasingly integrated 
internally, that is to say, standards and modes of living are becoming 
gradually equalized, and whereas, as an effect of these very same technical 
revolutions, the interdependence of the some seventy national states is 
bound to increase in a rapidly shrinking world, at the same time very 
definite signs of disintegration are to’ be felt on the international level, 
not only economically and financially, but also politically. One of the 
most visible signs of this disintegration—the roots of which he in the 
mounting tide of aggressive nationalism—is the Kast-West chasm, but signs 
of it are also visible inside the Western bloc. What are the psychological 
reasons for this disintegration? Professor Myrdal finds one answer to 
this question in the strength of the ‘loyalty of the individual towards 
his own national state as contrasted with the weakness of his loyalty towards 
a world society—which it must be. admitted is as yet non-existent. Al- 
though Myrdal agrees with Dr. Brock Chisholm, Director of the World 
Health Organization and himself an indefatigable servant of the cause 
of international co-operation (a former recipient of the Kurt Lewin Me- 
morial Award), that it is the task of education to prepare people from 
their early childhood to become members of a world community, he believes 
that the aforementioned dilemma can hardly be met in the present stage 
of international organization, because of the absence of a world society 
towards which the loyalty of the citizens of the individual states could be 
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educated. This point could be discussed, but to go on with the main find- 
ings of Professor Myrdal’s analysis: national loyalty conditions the at- 
titude of national citizens towards foreign nations and that attitude is 
characterized by instability and opportunism and conditioned by the 
interests—real, fake or imagined—of the citizens’ own state. In order to 
make the absence of emotional calm, rationality and continuousness of 
these attitudes better felt, the author would be edified if a moment of 
silence could be consecrated at church services or other publie occasions 
devoted to the memory of everyone’s earlier opinions in the field of 
foreign policy. 

Of course, governments are prone to exploit the aggressiveness of their 
citizens and to provide dynamics for their irrational impulses in the field 
of foreign relations; this is all the more so because international exigencies 
and grievances can be utilized to distract attention from internal diff- 
culties. Thus are new tensions created and existing ones aggravated. 
The bondage of national loyalty creates, increases and perpetuates a 
cultural isolation which is so deeply rooted that it cannot be overcome by 
tourist visits or other casual exchanges. This later momentum is very 
serious because international tensions often emerge, not so much from 
conflicting national interests as from a false perception and mistaken ideas 
about these interests, and cultural isolation decreases the possibility, by 
means of rational knowledge, of a modification and control of such at- 
titudes, and hinders a rectification of information and experiences. And 
so, whereas national citizens are the victims of their own self-induced 
tensions, they are at the same time disarmed and without defense against 
propaganda which exploits these tensions. 

That, very briefly, is Professor Myrdal’s analysis of the main psycho- 
logical impediments to present-day international co-operation. And the 
remedy? The professor only timidly hints at the remedy, which could be 
found in the development of international functional organizations and the 
training of adequate personnel which could become the nucleus of the 
world citizenship of tomorrow. It is not possible here to go into the 
details of Myrdal’s demonstration of this point; a few remarks can, how- 
ever, be made. It is a fact that within these functional organizations 
the publie display of national controversies, which result in the oratorical 
gladiator-like contests which rage in international political gatherings, 
is replaced by a generally calm, dispassionate discussion and search for 
compromise from which may eventually emerge positive results for the 
common good. Service within the secretariat of those organizations breeds 
men and women for whom the common interests of a world society are 
more than a bare abstract idea, and who value international co-operation 
above national deification. Professor Myrdal’s analysis of this point 
deserves careful attention. 
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One could of course raise here the question as to whether the movement 
towards the development of a world society, or at least towards interna- 
tional organizations of an ever-increasing range, should not go hand in 
hand with education towards world citizenship. One could also question 
whether the professor does not place too much emphasis on the value of 
_ the ‘‘expert,’’ the ‘‘technician’’ as opposed to that of the politician, and 
whether he does not overvalue the ‘‘technical’’ factor in international co- 
operation, in contradistinction to the ‘‘political’’ factor. The present re- 
viewer is in agreement on this point with Professor Paul Guggenheim and 
several other social scientists that the political factor is the decisive socio- 
logical factor in international relations. But Myrdal’s brilliant analysis 
does force us to ask ourselves whether it is not necessary to reconsider our 
previous attitudes towards this problem. Reflection also forces us to 
ponder whether in the present situation of the world scene with its intoler- 
able and most dangerous emphasis on exaggerated nationalism, of which 
many politicians are if not the only, certainly the most efficacious pro- 
moters, the psychological impediments to international co-operation could 
not better be overcome by the silent, patient and dispassionate work of 
technicians than by the sabre-rattling of politicians. 

Laszio LEDERMANN 
University of Geneva 


SOVIET COMMENTS ON INTERNATIONAL LAW AND RELATIONS 


The perusal of the Soviet press for 1953 and the beginning of 1954 makes 
one feel that the post-Stalinist regime has remained faithful to his pattern 
of thought and of government. The campaign for the elections to the 
Federal Supreme Soviet that was taking place in the first months of this 
year followed the well-known Stalinist model of one-slate elections. Soviet 
lawyers continue’ to repeat hackneyed Stalinist slogans. The only new 
note is the reiteration of Malenkov’s assurance that all international dis- 
putes may be solved through negotiations. 

Lovetskoe Gosudarsivo i Pravo insists on the Soviet plan for the pro- 
hibition of the use of atom bombs and other means of mass destruction 
without adding any new and more helpful suggestion (D. I. Kudryavtsev, 
‘‘The struggle of the USSR for the prohibition of atomic weapons,” in 
issue No. 5, September, 1953, pp. 538-62). While mentioning Hiroshima 
and Nagasaki, the author did not fail to level accusations against the United 
States (the general tone of the Soviet law journal remained in those closing 
months of 1953 as hostile to the West as in Stalin’s lifetime) : 


... the action of the United States was not motivated by military 
necessity, but by the desire to experiment with a new weapon of mass 
extermination of human beings. The atomic bombing had for effect, 
according to the American estimates, killing or burning some 200,000 
civilians. (p. 53.) 
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Stalm, however, accepted the news calmly and did not voice any such 
opinion at the Potsdam Conference. 

Another author, S$. V. Molodtsov, upholds the unlimited right of the 
Soviet Union to use the veto power in the Security Council (‘‘The rule of 
unanimity of the permanent members of the Security Council—the im- 
movable foundation of the United Nations,’’ issue No. 7, December, 1953, 
pp. 44-57). Soviet lawyers who live happily in their world of logical 
contradictions affirm, on the one hand, that the sovereign equality of all 
nations, great and small, is the foundation of international law, but assert 
no less vigorously, on the other, the right of the great Powers to rule the 
international community. Thus, the rule of unanimity of all members of 
an international organization is vehemently denounced: 


The League of Nations was built up on a pseudo-democratic principle 
of a formal equality of all members of the League. The decisions of 
the Council of the League could be adopted only by the unanimous 
vote cf all the members of the Council. The same principle was fol- 
lowed in the deliberations of the general assembly of the League of 
Nations. This pseudo-democratic basis of action of the League of 
Nations provided the opportunity for the imperialist Powers completely 
to paralyze at any time this action to suit their own aggréssive objec- 
tives. . . . It was necessary to create such an organ... which was 
able to take quick and effective measures for the maintenance of inter- 
national peace and security. (p. 46.) 


This argument could be as well turned against the requirement of unanimity 
of the great Powers which has paralyzed the Security Council and could be 
used in defense of the ‘‘ Uniting for Peace” Resolution which was intended 
to enable the United Nations to take quick and effective measures against 
aggression. But the Soviet author does not see any analogy between the 
two situations and calls the League principle of unanimity of all members 
a ‘‘vile’’ one, while considering the requirement of unanimity among the 
permanent members of the Security Council, of course, ‘‘progressive.’’ 
(pp. 46-47.) 

S. V. Mclodtsov admits that an abstention of a permanent member does 
not invalidate a decision of the Security Council, but rejects the Western 
view that an absence has the same legal effect (p. 53). He also makes 
clear that all attempts at a revision of the Charter will meet with a Soviet 
veto in the form of a refusal to ratify the amendments (p. 55). The 
Soviet remedy for all the ills of the United. Nations is the return to the 
situation of the forties, nay, an ‘‘improvement’’ by adding the veto of 
Communist China to the Soviet. 

Our Soviet colleagues detect aggression and imperialism everywhere, 
except in Northern Korea and Eastern Europe where everything is for the 
best in the vest of Soviet worlds. Thus, the European Defense Community 
continues to be under fire, while the Organization of American States 
recelves the honor of being listed as an aggressive bloc comparable to the 
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NATO. V.I. Lisovsky expresses his feelings in the very title of his article: 
‘“‘The agreement concerning a ‘European Defense Community’—a tool 
of aggression’’ (issue No. 7, pp. 122-126). The E.D.C. is charged in advance 
with all possible mortal sins: it will be a branch of the aggressive NATO; 
it will help in carrying out the imperialist plans of American monopolies 
through the enlistment of services of the German militarists; it will estab- 
lish the predominance of the German, French and Italian reactionaries 
over the small nations—Belgium, Holland and Luxembourg; and it will 
violate Articles 51, 52, 58 and 54 of the Charter. 

-The Organization of American States fares no better. It is interesting 
to note, not for the first time, Soviet interest in the Western Hemisphere. 
If this interest were to be measured by the violent tone of the article 
devoted to the O.A.S., it would be rather intense. S. A. Gonionsky also 
aptly summarizes the contents of his article in the title, ‘‘The Organi- 
zation of American States—a weapon of United States monopolies’’ (issue 
No. 5, pp. 144-151). The Treaty of Rio de Janeiro of 1947 is not only 
aggressive but contrary to the Charter (p. 145). The Colombian poli- 
tician, Gaetan, was killed during the Bogotá Conference by agents of 
the United States and Colombian reactionaries (p. 146). Dr. Alberto 
Lleras was selected as the Secretary General of the O.A.S. ‘“by the Ameri- 
cans,” because he is ‘‘of Colombian nationality but also an American 
servant by profession’’ (p. 147). ‘‘However, the assistant secretary gen- 
eral is in fact the head of the secretariat and of the other organs of the 
O.A.S. An American by the name of Manger is such an ‘assistant’ and 
in fact one of the leading personalities within the O.A.8.’’ (p. 147). Of 
course, the only reasons for the existence of the O.A.8., according to the 
Soviet author, are one hundred military bases which the United States 
maintains in the Western Hemisphere, and the promotion by the United 
States of reactionary and servile governments in the Latin American 
countries (pp. 147-149). The only government in the Western Hemi- 
sphere which deserves a Soviet honorable mention is that of Guatemala 
for its hostility to the United Fruit Company and to the ‘‘fascist’’ Organi- 
zation of Central American States (p. 149). The Bogota resolution on the 
continuation of diplomatic relations with American governments formed 
after a coup or a revolution is taxed as a means of United States policy to 
install servile governments through violent action, although the Soviet 
Union upholds the same concept in regard to the Communist government of | 
China. (p. 150). The author ends by enumerating the ‘‘peace-loving’’ 
Soviet efforts in the Western Hemisphere, as the pro-Communist cultural 
fronts and the Soviet bloc trade agreements with Argentina, Brazil, Peru, 
- ete. (p. 151). a 

Legal subjects are treated in the same vein. Sovetskoe Gosudarstvo i 
Pravo prints a laudatory review of a book by an obviously pro-Communist 
Colombian lawyer, L. Perez, Hl delito de propaganda belica (Bogota, 1951) 
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(G. I. Morozov, ‘‘War propaganda—the most serious offense against peace,”’ 
issue No. 7, pp. 146-150). L. Perez writes: 


... the Fatherland of Socialism has never mobilized a soldier to 
subjugate other States, it does not hold military bases in foreign 
lands, it does not conclude defense pacts which are nothing but a 
pretext for the armament of discredited governments and for the en- 
gineering of a catastrophe. (p. 147.) 


He must be ‘‘a militant fighter for peace,’ as the Soviet reviewer calls 
him, if he believes in all this; he probably has never heard of the subjuga- 
tion of Eastern Europe by the Soviet armies, of the Soviet military bases 
in Finland, not to mention the satellite countries, and of the several al- 
liances concluded by the Soviet bloc states. One is not surprised to find 
out that the Colombian author 


unmasks American propaganda which helps American bosses to wage 
anti-democratic policy through its spreading among the popular masses 
the fear of an imaginary ‘‘threat’’ of war to be unleashed by the 
democratic States [read: the Soviet Bloc]. (p. 148.) 


He would decapitate for war propaganda a considerable number of pecple, 
because he says: ‘‘Criminal legislation should be used against the pro- 
tagonists and propagandists of the North Atlantic Pact.’’ (p 148.) The 
Soviet commentator includes Professor Quincy Wright among those to be 
tried for war propaganda, because ‘‘he published in the American Journal 
of International Law an article in which he stated that war propaganda 
should also include in its definition propaganda of revolution. Such 
advocates of war propaganda try to mislead world public opinion by sub- 
stituting the struggle for the preservation of the capitalist order which 
is hated by the popular masses for the struggle for peace.’’ (p. 148.) One 
does not know for certain what kind of penalty would be meted out to 
Professor Wright, because the Colombian lawyer writes: 


He considers it indispensable to sentence all convicted of the crime 
fof war propaganda] to imprisonment. He points, however, to ‘‘the 
high official position of the criminal or to his influence on public 
opinion” as an aggravating circumstance which should result in a 
more severe punishment [probably capital punishment]. (p. 149.) 


Although the Colombian author is generally complimented by the Soviet 
reviewer, he is criticized for his ‘‘bourgeois pacifism and objectivism”’ 
which prove that he ‘‘has not yet freed himself of the influence of bourgeois 
science.” (p. 150.) 

Another foreign author has deserved well of the Soviet Union. This 
time it is an Austrian lawyer, H. von Brandweiner, who in 1951 published 
in Vienna a pamphlet entitled: ‘‘Die Rechtsstellung Oesterreichs.’’ He 
is praised in another book review by L. Ya. Dadiants (issue No. 5, pp. 
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169-172). His merit consists in upholding the Soviet position that the 
Austrian Parliament illegally re-introduced in 1945 the ‘‘anti-democratic’’ 
Constitution of 1929 (p. 170), although this particular constitution was 
considered at the time as the most democratic by Western standards. But 
the Austrian Parliament refused to adopt ‘‘a new democratic constitution, ’’ 
democratic meaning here Soviet-like, which would deliver Austria to the 
Communist Party. ‘‘Of course, Professor Brandweiner’s pamphlet is far 
removed from being correct from the Soviet lawyer’s point of view.” 
(p. 171.) For instance, “‘the author treats entirely uncritically Kelsen 
whom he considers as the greatest lawyer of the 20th century.” (p. 172.) 
Foreign Communist or fellow-traveling writers will find from Perez and 
Brandweiner’s cases that it is not easy completely to please. Soviet lawyers 
who are used to repeating outworn official clichés. 

The same issue severely rebukes Professor Edwin Dickinson for his book, 
Law and Peace. O. V. Bogdanov, ‘‘Expansionist propaganda camouflaged 
as a defense of peace’’ (pp. 172-176), writes: 


Dickinson is Vice President of the American Society of International 
Law (which, it must be stated, publishes the notorious American 
Journal of International Law) ; this is why the very fact of the author’s 
treating this particular subject as well as his views must be interpreted 
as an expression of the trend which prevails at the present time in 
American bourgeois doctrine of international law. (p. 173.) 


What are Professor Dickinson’s crimes, besides his being Vice President 
of our Society? He is accused of promoting ‘‘world government” in 
order to subject all states to the American dictate, the world government 
concept being ‘‘the most harmful cosmopolitan idea’’ (pp. 173-174). He 
defends the ‘‘fashionable contemporary imperialist doctrine’’ of the 
primacy of international law which amounts to ‘‘the liquidation of state 
sovereignty,’’ wants individuals to enjoy rights under international law, 
and so on, and thus has merited the following verdict: 


Publications of Dickinson and others unmask once again the repre- 
sentatives of American doctrine of international law in the eyes of 
democratic public opinion as the worst enemies of peace-loving nations. 
(p. 176.) : 


American lawyers might find some-consolation in their being in a large 
company of other Western lawyers. Two Soviet authors, F. Ivanov and 
S. Volodin, lead a cavalry charge on the United Nations International Law 
Commission (‘‘The Fifth Session of the U. N. International Law Com- 
mission,’’ issue No. 7, pp. 88-100): i 


The majority of the Commission, fulfilling the will of the American- 
English bloc, in fact tread the path of subverting the fundamental 
bases-of international law and of liquidating state sovereignty. ... 
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‘‘The Commission, consisting in the majority of reactionary and anti- 
democratically oriented bourgeois lawyers’? (pp. 88-89), upheld such un- 
believable ideas as, for instance, that ‘‘the sovereignty of each state is 
subject to the primacy of international law’’ (p. 90), refused to accept the 
Soviet definition of aggression, wanted to draft a code of international 
criminal law, denied to states the right to make reservations to multi- 
lateral treaties without the assent of all contracting parties, intended 
to promote international arbitration and to increase the rôle of the Inter- 
national Court of Justice (pp. 90-91.) The worst offenders were ‘‘the 
extreme rightist lawyers of the Kelsen school’’—Scelle, Alfaro and Cérdova, 
who dared to assert that individuals might be subjects of international law. 
Lauterpacht, Francois and Sandstrém are listed as lesser offenders (p. 91). 
The only true lawyers in the Commission are, of course, Professor F. I. ` 
Kozhevnikov and his Czechoslovak partner, Ya. Zourek. The composition 
of the Commission is, moreover, defective, because of the absence of another 
good lawyer who should be provided by Communist China (p. 91). 

The twe eritics reject completely the draft convention on arbitration 
which the Commission adopted by nine votes against the two votes of the 
Soviet bloe lawyers (pp. 98-95). They also brush aside the draft con- 
ventions concerning statelessness. No wonder, if one recalls that the 
drafts aim at limiting the power of states to deprive their citizens of 
nationality, while the Soviet bloc states, like other totalitarian states have 
done, freely use this punitive measure. According to the Soviet authors, 
the whole problem of nationality is a matter of domestic Jurisdiction, and 
the Commission is not competent in this respect (pp. 98-99). 

They are more lenient, however, with regard to the Commission’s point of 
view on the continental shelf. Soviet doctrine upholds the freedom of the 
open seas, while Soviet practice limits it notably in its interpretation of 
territorial waters, adjacent zones and the elosed or so-called adjacent seas. 
“Tt is well known that the priority of proclaiming this principle. of inter- 
national law [freedom of the seas] belongs to Russia. Only later did the 
Dutch learned man, Hugo Grotius, confirm this principle by embodying 
it in the doctrine’’ (p. 96). (Grotius must have consulted Russian 
sources!) The extension of littoral jurisdiction to the continental shelf is 
one of the rare Western concepts which appeals strongly to Soviet lawyers; 
the same is true concerning the adjacent zones. But the Commission is 
not yet sufficiently liberal, because its idea of a median line dividing the 
adjacent jurisdictions of two littoral states over the continental shelf 
is not ‘‘realistic’’ and does not take into account ‘‘the great differences 
in: local conditions’’ (pp. 96-97). This reservation should be noted by the 
Soviet’s weaker neighbors, because it points to the Soviet appetite. But 
on the whole ‘‘The Commission has formulated completely correct and 
reasonable proposals on these fundamental and crucial points. ..”’ (p. 
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98) ; the two Soviet lawyers voted for the text adopted by the Commission. 
However, 


“it is certain that the majority of the Commission continue to follow the 
policy of transforming international law to suit the reactionary forces 
which are committed to the policy of intensifying the international 
crisis, a policy of dictates and of subverting state sovereignty. 
(p. 100.) 

W. W. KULSKI 


* THE TWENTY-FIFTH SESSION OF THE HAGUE ACADEMY OF INTERNATIONAL LAW 


The 1954 session of the Academy of International Law at The Hague 
will be held from July 19 to August 14 next. Three lecture periods will 
~ be held every morning from Monday to Friday, and one or two seminars 
will be given on some afternoons. Lectures will be delivered in either 
English or French and translations in both languages will be provided for 
those students whose knowledge of English or French is not sufficient to 
enable them to follow the lectures. 

Lectures will be delivered on subjects of public and private international 
law, public administration, economics and finance, and on international 
organizations. A general course in the principles of public international 
law will be given by Professor Charles de Visscher, Professor at the Uni- 
versity of Louvain, former Judge of the International Court of Justice. 
Professor Perey E. Corbett, of Princeton University, will lecture on 
the ‘‘Social Basis of a Law of Nations.’’ Professor Cesar G. Castañon, 
of the University of Madrid, will deliver lectures on ‘‘Colonial Problems 
and the Classical Spanish Writers on the Law of Nations.’’ Other lectures 
in the field of public international law will be delivered by Professor P. 
de La Pradelle, of the University of Aix-en-Provence, on ‘‘ Air Frontiers,” ` 
Captain M. W. Mouton, of the Royal Netherlands Navy, on ‘‘The Conti- 
nental Shelf,” and Professor B. A. Wortley, of the University of Man- 
chester, on ‘‘The Interaction of Public and Private International Law 
Today.’’ 

Professor G. S. Maridakis, of the University of Athens, will lecture on 
‘The Main Features of the Recent Greek Codification Concerning Private 
International Law.’’ Professor W. Röpke, of the Institut Universitaire de 
Hautes Etudes Internationales at Geneva, will speak on ‘‘The Influence of 
Economic Developments on International Law,’’ and Professor M. Chrétien, 
of the University of Strasbourg, will speak on ‘‘General Principles of Inter- 
national Fiscal Law.’’ Mr. Shabtai Rosenne, Legal Adviser of the Israeli 
Ministry for Foreign Affairs, will deliver lectures on ‘‘The Practice of 
the United Nations with Regard to International Treaties,’’ and Professor 
Eduardo Jimenez de Aréchaga, of the University of Montevideo, will speak 
on “‘The Handling of International Disputes by the Security Council.” 
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The facilities of the Academy are offered to those who already have 
some background in international law and desire to improve their knowl- 
edge. The conditions for admission are not rigid. Admission is subject 
to the.approval of the Executive Council. Applicants must complete an 
application form, which may be obtained from the Secretary of the Acad- 
emy, Room 50, The Peace Palace, The Hague. There are a number of 
scholarships available for study at the Academy, some offered by various 
governments, others by the Executive Council of the Academy and by 
private foundations and societies. The scholarships are awarded by the 
Curatorium to the most distinguished students, and especially to tiose 
who are authors of publications on subjects of international law. Regula- 
tions concerning the granting of scholarships may be obtained from the 
Secretary of the Academy. 

All students who regularly attend the required lectures and seminars 
receive a certificate of attendance. A diploma is granted to students who 
successfully pass an examination which is given at the end of the regular 
session of the Academy. 

E. H. F. 


ARCHIV DES VÖLKERRECHTS 


In 1945 there was no organ of international law in defeated Germany.* 
Some formerly well-known journals had definitively disappeared; one was 
revived in full vigor. But even prior to this revival a new journal had 
been founded in 1948 to which this writer wants to direct attention, namely, 
the Archiv des Volkerrechis, a quarterly edited by Professors Schatzel, 
Schlochauer and Wehberg. The personality of the editors guarantees not 
only the high scientific level, but also the truly and sincerely international 
attitude of this new review. It is an independent, scientific journal with 
no political goal or tendency. It publishes in each number leading articles, 
reports on events and developments of importance in international law, 
judicial decisions, documents and book reviews. While it treats all great 
problems of international law in contributions from able writers, it gives 
particular attention to the problems of the United Nations, international 
courts and regional, particularly European, international organizations. 
The three volumes hitherto published make a fine record and we earnestly 
hope that the new review will gallantly carry on. 

JosEF L. Kunz 


THE INTERNATIONAL INSTITUTE OF POLITICAL PHILOSOPHY 


Information has been received recently of the establishment of The 
International Institute of Political Philosophy, with headquarters at the 
Sorbonne in Paris. The Institute is intended to bring together scholars 
representing many different approaches to the problems of political phi- 


1 See this writer’s editorial in this Journan, Vol. 43 (1949), pp. 503-509. 
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losophy, such as political philosophy strictly speaking, public and consti- 
tutional law, sociology and history, so that they may have an opportunity 
to exchange views and broaden their understanding and knowledge of 
various viewpoints. 

The Board of Directors of the Institute is composed of the following 
officers and members: President, G. Davy, Dean of the Faculty of Letters 
of the University of Paris; Vice Presidents: P. Bastide, Jean Maritain, 
B. Mirkine-Guetzévitch, J. Sarrailh, A. Siegfried (France), A. Babel 
(Switzerland), P. Calmon (Brazil), C. Friedrich (United States), S. de 
Madariaga (Spain), L. Sturzo (Italy), P. van Zeeland (Belgium); Ray- 
mond Aron, J. J. Chevallier, Maxime-Leroy, M. Prelot, J. Rueff (France); 
H. Kelsen, R. McKeon (United States); F. Battaglia (Italy). The Secre- 
tary General is Professor Raymond Polin (France), and the Deputy Secre- 
taries General are A. Blondeau and Z. Zedryka. 

The Institute has taken for its first field of inquiry the concept of power 
and, more narrowly, the concept of sovereignty, as well as the doctrine 
constructed to treat these problems. This inquiry will form the subject 
of the first meeting of the Assembly of the Institute and of the first volume 
of its Annals. 

E. H. F. 


JUDICIAL DECISIONS 


By Wu. W. BISHOP, JR. 
Editor-in-Chief 


. ph 
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“Territory—historice claims and occupation 
Miıngumrs and EcrsHos Cass (France/Unitep Kinapom) 2 
I. C. J. Reports, 1953, p. 47. 
International Court of Justice, November 17, 1953. 


By a special agreement of RT 24, 1951, the United Kingdom and 
France asked the Court to determine ‘whether the sovereignty over the 
islets and rocks (in so far as they are capable of appropriation) of the 
‘Minquiers and Eerehos groups respectively belongs to the United Kingdom 
lor the French Republice.’ The parties further agreed that ‘‘without 
prejudice to any question as to the burden of proof” the written pro- | 
ceedings should consist of a United Kingdom memorial, a French counter- 
memorial, and a United Kingdom reply. 

The United Kingdom asked the Court to declare that it was 


entitled under international law to full and undivided sovereignty 
over all the Islets and Rocks of the Minquiers and the Ecrehos groups: | 
(1) by reason of having established the existence of an ancient_title 
supported throughout by effective possession evidenced by ¢ acts which 
manifest a continuous display of sovereignty over the groups; alter- 
natively, (2) ) by i reason of having established Í title by-long cont continued 
effective possession alone, such possession being evidenced by by similar . 
acts. > 





The French Government asked the Court to find that ‘‘sovereignty over 
the islets and rocks of the Minquiers group and the Eerehos group re- 
spectively belongs, in so far as these islets and rocks are capable of ap- 
propriation, to the French Republic.’’ France claimed an original title, 
confirmed by acts of sovereignty; and also contended” that under tHe 
Fisheries Convention of August 2, 1839, between France and the United 
Kingdom the islets and rocks of these groups were placed within a zone 
where the fishing was to be common to both countries and therefore acts 
performed on the islands after that date by either party ‘‘are not capable 
of being set up against the other party as manifestations of territorial 
sovereignty.” 

. The Court unanimously found.‘‘that the sovereignty over the islets and 
rocks of the Eecrehos and Minquiers groups, ii in so far as these islets and 
‘rocks are capable of appropriation, belongs t to the > United _Kingdom.”’ 

` The Court said in part: 


i Digested and excerpted opinion. 
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These groups lie between the British Channel Island of Jersey and the 
coast of France and consist each of two or three habitable islets, many 
smaller islets and a great number of rocks. The Ecrehos group hes north- 
east of Jersey, 3.9 sea-miles from that island, measured from the rock 
nearest thereto and permanently above water, and 6.6 sea-miles from the 
coast of France measured in the same way. The Minquiers group lies 
south of Jersey, 9.8 sea-miles therefrom and 16.2 sea-miles from the French 
mainland, measured in the same way. This group lies & sea-miles from 
the Chausey Islands which belong to France. 


The United Kingdom Government derives the ancient title invoked by 
it from the conquest of England in 1066 by William, Duke of Normandy. 
By this this conquest England became united with the Duchy of Normandy,’ 
including the Channel Islands, and this union lasted until 1204 when King 
Philip Augustus of France drove the Anglo-Norman forces out of Conti- 
nental Normandy. But his attempts to oceupy also the islands were not 
successful, except for brief periods when some of them were taken by 
French forces. On this ground the United Kingdom Government submits 
the view that all of the Channel Islands, including the Herehos and the 
Minquiers, remained, as before, united with England and that this situation 
of of fact was placed on a on a legal basis by subsequent Treaties concluded. between 
the e English and French Kings. 

The French Government does not dispute that the Islands of Jersey, 
Guernsey, Alderney, Sark, Herm and Jethou continued to be held by the 
King of England; but it denies that the Herehos and Minquiers groups 
were held by him after the dismemberment of the Duchy of Normandy in 
1204. After that event, these two groups were, it is asserted, held by the 
` King of France together with some other islands close to the continent, and 
reference is made to the same medieval Treaties as those which are invoked 
by the United Kingdom Government, 


_ By a Charter of January 14th, 1200, King John of England granted 

to one of his Barons, Piers des Préaux, the Islands of Jersey, Guernsey and 
Alderney ‘‘to have and to hold of us by service of three knights’ fees.’’ 
Three years later, by a Charter of 1203, Piers des Préaux granted to the 
Abbey of Val-Richer ‘‘the island of Escrehou in entirety,” stating the 
King of England ‘‘gave me the islands” (insulas mihi dedit). This shows 
that he treated the Eerehos as an integral part of the fief of the Islands 
which he had received from the King. In an Order from the English King 
of July 5th, 1258, the Sub-Warden of the Islands was ordered ‘‘to guard 
the islands of Gernere and Geresey, and the king’s other islands in his 
keeping.” In Letters Patent of the English King, dated June 28th, 1360, 
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it was provided that the ‘‘keeper of the islands of Gerneseye, Jereseye, 
Serk and Aurneye, and the other islands adjacent thereto’’ may have the 
_ keeping for a further period. The Truce of London of 1471 provided in 
Article 3 that the King of France would not make any hostile act against 
the Kingdom of England and other lands specially mentioned, including 
the Islands “‘of guernsey, Jersey and alderney [and] other territories, 
islands, lands and lordships, which are, or will be, held and possessed by 
the said lord King of england or by his subjects.’’ A Papal Bull of J anu- 
ary 29th, 1500, transferring the Channel Islands from the Diocese of 
Coutances to the Diocese of Winchester, mentioned ‘‘the Islands of Jersey 
and Guernsey, Chausey, Alderney, Henani Sark,’’ while two commercial 
Treaties of 1606 and 1655 mentioned only Jersey and Guernsey. . 

Basing itself on facts such as these, the United Kingdom Government 
‘submits the view that the Channel Islands in the Middle Ages were consid- 
‘ered as an entity, physically distinct from--Continental Normandy, and 
‘that any failure to mention by name any particular island in any relevant 
document, while enumerating other Channel islands, does not imply “hat 
any such island lay outside this entity. Having regard to the above-men- 
tioned documents, and particularly to the Charters of 1200 and 1203, and 
in view of the undisputed fact that the whole of Normandy, including all 
of the Channel Islands, were held by the English King in his capacity as 
Duke of Normandy from 1066 until 1204, there appears to be a strong 
presumption in favour of this British view. If the Ecrehos aiid” Minquiers 
were never spécifically mentioned in such enumerations, this was probably 
due to their slight importance. Even some of the more important Islands, 
such as Sark and Herm, were only occasionally mentioned by name in 
documents of that period, though they were held by the English King 
just as were the three largest Islands. The Court does not, however, zeel_ 
that it can draw from these considerations alone. any definitive conclusion — 
as to the sovereignty over the Ecrehos and. the Minguiers,-since this’ ques- 
tion must ultimately depend on the evidence which relates directly to the 
possession of these groups. 

The French Government derives the original title invoked by it from 
the fact that the Dukes of Normandy ‘were the vassals í of ‘the Kings of 
France, and the Kirigs of England after 1066, in their ‘capacity as Dukes ` 
of Normandy, held the Duchy in fee of the French Kings. It is contended 
that the Channel Islands became added to the fiefs of the Duke of Normandy 
when William Longsword in 933 received the Islands in fee of the King 
of France, and that he, as well as his successors, did homage to the French 
Kings for the whole of Normandy, including the Islands. The French 
Government further relies on a Judgment of April 28th, 1202, of the 
Court of France and contends that King John of England was thereby 
condemned to forfeit all the lands which he held in fee of the King of 
France, including the whole of Normandy. On the basis of this historical 
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origin and of the Judgment of 1202, there is, in the opinion of that Govern- 
ment, a presumption in favour of the present French claim to sovereignty 
over the Herehos and the Minquiers. 


These opposite contentions are based on more or less uncertain and con- 
troversial views as to what was the true situation in this remote feudal 
epoch. For the purpose of deciding the present case it is, in the opinion 
of the Court, not necessary to solve these historical controversies. The 
Court “considers it it sufficient to. state as its view that even if the Kings of 
France did have an original feudal title also in respect of the Channel 
Islands, such a title must have lapsed as a consequence of the events of the 
year 1204 and following years. Such an alleged original feudal title of the 
Kings of France in respect of the Channel Islands could to-day ‘produce 
no legal effect, unless it had been replaced by another title valid according 
to the law of the time of replacement. It is for the French Government to 
establish that it was so replaced. The Court will later deal with the evi- 
dence which that Government has produced with a view to establishing 
that its alleged original title was replaced by effective possession of the 
islets in dispute. 

With regard to the Judgment of 1202 invoked by France it is the 
opinion of the Court that, whatever view is held as to its existence, validity, 
scope and consequences, it was not executed in respect of the Channel 
Islands, the French Kings having failed to obtain possession of these 
Islands ds except for brief periods. Even if this feudal J udgment, assuming 
that it was in fact ‘pronotticed, was intended to produce legal effects at that 
time, it remained in any case inoperative with regard to the Channel 
Islands. To revive its legal force to-day by attributing legal effects to it 
after an interval of more than seven centuries seems to lead far beyond 
any reasonable application of legal considerations. 





As for the 1839 Fisheries Convention, the Court said: 


The Court does not consider it necessary, for the purpose of deciding 
the present case, to determine whether the waters of the Ecrehos and 
Minquiers groups are inside or outside the common fishery zone established 
by Article 3. Even if it be held that these groups lie within this common 
fishery zone, the Court cannot admit that such an agreed common fishery 
zone in these waters would involve a regime of common user of the land 
territory of the islets and rocks, since the Articles relied on refer to fishery - 
only and not to any kind of user of land territory. Nor can the Court 
admit that such an agreed common fishery zone should necessarily have the 
effect of precluding the Parties from relying on subsequent acts involving 
a manifestation of sovereignty in respect of the islets. The Parties could 
have established such a common fishery zone, Including the waters of the 
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groups, even if these groups had in 1839 been under the undisputed əx- 
clusive sovereignty of one of them; and they could equally have acquired 
or claimed exclusive sovereignty after 1839 and relied upon subsequent acts 
involving the manifestation of sovereignty, notwithstanding such an agreed 
common fishery zone, provided of course that the common fishery in this 
zone would not in any way be impaired thereby. 


It continued with a discussion of the British evidence as to the Hcrehos: 


It has already been mentioned that the Charter of 1200 of the English 
King, whereby he granted the fief of the Channel Islands to Piers des 
Préaux, and the Charter of 1203, whereby the latter in turn. granted the 
Ecrehos to the Abbey of Val-Richer, show that the mcr ehos was treated by 
him as an integral part of his fief. 


Shortly after his grant of 1208 Piers des Préaux forfeited the fief of the 
Channel Islands, which thereupon reverted to the English King and were 
administered by Wardens appointed by that King, except for certain pe- 
riods in the thirteenth and the beginning of the fourteenth century, when 
the Islands were again granted in fee. Up to 1809, there is no indication 
that any change had occurred as to the connection of the Kerehos with 
the Channel Islands. 

The object of the Quo Warranto proceedings of 1809 mentioned above 
was to enquire into the property and revenue of the English King. These 
proceedings, which were numerous, took the form of calling upon persons 
to justify their possession of property. The Abbot of Val-Richer was sum- 
moned befcre the King’s Justices to answer regarding a mill and the 
advocatio of the Priory of the Eerehos as well as a rent. As the mill was 
situated in Jersey and the rent was payable there, the proceedings in re- 
spect of these objects do not show anything with regard to the status of the 
Eerehos. But the question of the advocatio is in a different position. Such 
a right of a patron to presentation to an ecclesiastical office was, according 
to an ancient Norman custom, considered and treated as a jus in rem, 
inherent in the soil and inseparable from the territory of the fief to which 
it was attached. ... When therefore the Abbot of Val-Richer was sum- 
moned before the King’s Justices in Jersey to answer for this advecatio. it 
must have been on the ground that the Ecrehos, to which the advocatio was 
attached, was within the domain of the English King. And when the 
Prior of the Ecrehos appeared as the Abbot’s attorney in answer to the 
summons, jurisdiction in respect of the Eecrehos was exercised by the 
Justices, who decided that ‘‘it is permitted to the said Prior to hold the 
premissa as he holds them as long as it shall please the lord the King.”’ 

The Prior of the Ecrehos became involved in three other legal proceed-, 
ings in Jersey in the years 1323 and 1331. As they concerned events which 
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occurred in Jersey, they do not throw any light upon the status of the 
Eerehos, but they show that there was a close relationship beween the 
Ecrehos and Jersey at that time. Further evidence of this relationship 
is given by Letters of Protection, which, on August 18th, 1387, shortly 
before the outbreak of the Hundred Years War between England and 
France, were granted by the English King to ten Priors of Jersey and 
Guernsey, including the Prior of the Ecrehos, who was described as ‘‘ Prior 
de Acrehowe de Insula de Iereseye.’?’ Such protection was apparently ac- 
corded to him because the Priory was under the authority of the Pague 
King. 


From the beginning of the nineteenth century the connection between 
the Ecrehos and Jersey became closer again because of the growing im- 
portance of the oyster fishery in the waters surrounding the islets, and 
Jersey authorities took, during the subsequent period, action in many ways 
in respect of the islets. Of the manifold facts invoked by the United 
Kingdom Government, the Court attaches, in particular, probative value to 
the acts which relate to the exercise of jurisdiction and local administration 
and to legislation. 

In 1826 eriminal proceedings were instituted before the Royal Court 
of Jersey against a Jerseyman for having shot at a person on the Ecrehos. 
Similar judicial proceedings in Jersey in respect of criminal offences com- 
mitted on the Ecrehos took place in 1881, 1888, 1891, 1918, and 1921. On 
the evidence produced the Court is satisfied that the Courts of Jersey, in 
criminal cases such as these, have no jurisdiction in the matter of a criminal 
offence committed outside the Bailiwick of Jersey, even though the offence 
be committed by a British subject resident in Jersey, and that Jersey 
authorities took action in these cases because the Ecrehos were considered 
to be within the Bailiwick. These facts show therefore that Jersey courts 
have exercised criminal jurisdiction in respect of the Ecrehos during nearly 
a hundred years. 

Evidence produced shows that the law of Jersey has for ES re- 
quired the holding of an' inquest on corpses found within the Bailiwick where 
it was not clear that death was due to natural causes. Such inquests on 
corpses found at the Eerehos were held in 1859, 1917, and 1948 and are 
additional evidence of the exercise of jurisdiction’in respect of these islets. 

Since about 1820, and probably earlier, persons from Jersey have 
_ erected and maintained some habitable houses or huts on the islets of the 
Ecrehos, where they have stayed during the fishing season. Some of these 
houses or huts have, for the purpose of parochial rates, been included in the 
records of the Parish of St. Martin in Jersey, which have been kept since 
1889, and they have been assessed for the levying of local taxes. Rating 
schedules for 1889 and 1950 were produced in evidence. 
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A. register of fishing boats for the port of Jersey shows that the fishing 
boat belonging to a Jersey fisherman, who lived permanently on an islet of 
the Ecrehos for more than forty years, was entered in that register in 
1872, the port or place of the boat being indicated as ‘‘ Eerehos Rocks,’’ and 
that the licence of that boat was cancelled in 1882. According to a letter 
of June, 1876, from the Principal Customs ‘Officer of Jersey, an official of 
that Island visited occasionally the Ecrehos for the purpose of endorsing 
the licence of that boat. 

It is established that contracts of sale relating to real property on the 
Eerehos islets have been passed before the competent authorities of Jersey 
and registered in the publie registry of deeds of that island. Examples 
of such registration of contracts are produced for 1863, 1884, and some 
later years. 

In 1884, a custom-house was established in the Eerehos by Jersey customs 
authorities. The islets have been included by Jersey authorities within the 
scope of their census enumerations and in 1901 an official enumerator 
visited the islets for the purpose of taking the census. 

These various facts show that Jersey authorities have in several ways 
exercised ordinary local administration in respect of the Ecrehos during 
a long period of time. 

By a British Treasury Warrant of 1875, constituting Jersey as a Port 
of the Channel Islands, the ‘‘Ecrehou Rocks’’ were included within the 
limits of that port. This legislative Act was a.clear manifestation of 
British sovereignty over the HEerehos at a time when a dispute as to such 
sovereignty had not yet arisen. The French Government protested in 1376 
on the ground that this Act derogated from the Fishery Convention of 
1839. But this protest could not deprive the Act of its character as a 
manifestation of sovereignty. 

Of other facts which throw light upon the dispute, it should be men- 
tioned that Jersey authorities have made periodical official visits to the 
Ecrehos since 1885, and that they have carried out various works and con- 
structions there, such as a slipway in 1895, a signal post in 1910 and the 
placing of a mooring buoy in 19389. 


In the course of the diplomatic exchanges between the two Governments 
in the beginning of the nineteenth century concerning fisheries off the ecast 
of Cotentin, the French Ambassador in London addressed to the Foreign 
Office a Note, dated June 12th, 1820, attaching two charts sent from the 
French Ministry of Marine to the French Ministry of Foreign Affairs pur- 
porting to delimit the areas within which the fishermen of each country 
were entitled to exclusive rights of fishery. In these charts a blue line 
marking territorial waters was drawn along the coast of the French main- 
land and round the Chausey Islands, which were indicated as French, and 
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a red line marking territorial waters was drawn round Jersey, Alderney, 
Sark and the Minquiers, which were indicated as British. No line of terri- 
torial waters was drawn round the Ecrehos group, one part of which was 
included in the red line for Jersey and consequently marked as belonging 
to Great Britain and the other part apparently treated as res nullius. 
When the French Government in 1876 protested against the British 
Treasury Warrant of 1875 and challenged British sovereignty over the 
Kerehos, it did not itself claim sovereignty, but continued to treat the 
Ecrehos as res nullius. In a letter of March 26th, 1884, from the French 
Ministry of Foreign Affairs to the French Minister of Marine, it was stated 
that the British Government had not ceased to claim the Eerehos as a 
dependency to the Channel Islands, and it was suggested that French 
fishermen should be prohibited access to the Herehos. It does not appear 
that any such measure was taken, and subsequently, in a Note to the 
Foreign Office of December 15th, 1886, the French Government claimed 
for the first time sovereignty over the Eerehos ‘‘a la lumière des nouvelles ~ 
données historiques géologiques.’’ 

The Court, being now called upon to appraise the relative strength of \ ~ 
the opposing claims to sovereignty over the Ecrehos in the light of the facts 
considered above, finds that the Ecrehos group in the beginning of the 
thirteenth century was considered and treated as an integral part of the 
fief of the Channel Islands which were held by the English King, and that 
the group continued to be under the dominion of that King, who in the 
beginning of the fourteenth century exercised jurisdiction in respect 
thereof. The Court further finds that British authorities during the 
greater part of the nineteenth century and in the twentieth century hav have 
exercised $ State functions in respect of the group. The French Government, A 
on the other hand, has not produced” evidence showing that it has any 5s 
valid title to the group. In such circumstances it must be concluded that ~~ 
the sovereignty over the Kerehos belongs- to the United. Kingdom. 

The Court will now consider the claims of both Parties to sovereignty 
over the Minquiers and begins with the evidence producéd by the United 
Kingdom Government. 

The Rolls of the Manorial Court of the fief of Noirmont in Jersey con- 
tain three entries for the years 1615, 1616 and 1617 concerning certain 
objects shipwrecked at the Minquiers. 


The Court inclines to the view that it was on the basis of this ancient 
Norman custom that the Manorial Court of Noirmont dealt with these two 
eases of wreck found at the Minquiers. ... As the jurisdiction of a local 
Court such as that of a Manor must have been strictly territorial and, in 
cases concerning wreck, limited to wreck found within the territory of its 
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jurisdiction, it is difficult to explain its dealing with the two cases unless 
the Minquiers were considered to be a part of the fief of Noirmont. 


The further evidence produced by the United Kingdom Government 
hin respect of the Minquiers is of the same character as that considered above 
in connection with its claim to the Eerehos. As already mentioned, the 
law of Jersey has for centuries required the holding of an inquest on corpses 
found within the Bailiwick. Such inquests on corpses found at the Min- 
quiers were held in 1850, 1938 and 1948 and show that jurisdiction was 
exercised in respect of these islets. 

Since about 1815, and perhaps earlier, persons from Jersey have erected 
and maintézined some habitable houses or huts also on the islets of the. 
Minquiers, where they have stayed during the fishing season. Some of 
these houses or huts have, for the purpose of parochial rates, been in- 
cluded in the records of the Parish of Grouville in Jersey, and property 
taxes have been paid by the owners. Rating schedules for 1939 and 1950 
are produced. 


In 1909 Jersey customs authorities established in the Minquiers a custcm- 
house with the arms of Jersey. The islets have been included by Jersey 
authorities within the scope of their census enumerations, and in 1921 an 
official enumerator visited the islets for the purpose of taking the census. 

These various facts show that Jersey authorities have in several ways 
exercised ordinary local administration in respect of the Minquiers during 
a long period of time. 

Of other facts throwing light upon the dispute it.should be mentioned 
that Jersey authorities have made periodical official visits to the Minquiers 
since 1888, and that they have carried out various works and constructions 
there, such as a slipway in 1907, a mooring buoy in 1918, a number of 
beacons and buoys in 1931 and later years and a winch in 1938. 

The evidence thus produced by the United Kingdom Government shows 
in the opinion of the Court that the Minquiers in the beginning of the 
seventeenth century were treated as a part of the fief of Noirmont in 
Jersey, anc thet British authorities during a considerable part of the 
nineteenth century and in the twentieth century have exercised State func-- 
tions in respect of this group. 

The French Government has, in addition to the alleged original feudal 
title, invoked certain facts. It contends that the Minquiers have been a 
dependency of the Chausey Islands, which, according to the view of that 
Government, have always belonged to France, and which in 1022 were 
granted by the Duke of Normandy to the Abbey of Mont-Saint-Michel. It 
has referred to a Papal Bull of 1179 which confirmed this Abbey in all its 
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possessions, among which the Bull mentioned ‘‘totam insulam de cause cum 
pertinentiis suis.” But from this general clause about appurtenances to 
the Chausey Islands no deduction can be made with regard to the status 
of the Minquiers. The United Kingdom Government has, on the other 
hand, contended that the Chausey Islands belonged to England until about 
1764. But the Court does not, for the purpose of deciding the present 
case, consider it necessary to determine at what time the Chausey Islands 
became a French possession. 

In 1784 a French national submitted to the French Minister of Marine 
an application for a concession in respect of the Minquiers, an application 
which was not granted. The correspondence between the French authori- 
ties, relating to this matter, does not disclose anything which could support 
the present French claim to sovereignty, but it reveals certain fears of 
creating difficulties with the English Crown. 

In 1831 a French national made a hydrographical survey of the Min- 
quiers group; but a British Naval officer, on instructions from the British 
Admiralty, surveyed both the Minquiers and the Herehos as early as 1813- 
1815. 

The French Government further contends that since 1861 it has as- 
sumed the sole charge of the lighting and buoying of the Minquiers for 
more than 75 years, without having encountered any objection from the 
‘United Kingdom Government. The buoys were placed outside the reefs 
of the group and purported to aid navigation to and from French ports and 
protect shipping against the dangerous reefs of the Minquiers. In 1888 a 
French mission, appointed to make a hydrographic survey of the islets, 
erected provisional beacons on several of them to facilitate the survey. 

The French Government has also relied on the fact that the French 
Prime Minister and the Air Minister in 1938 travelled to the Minquiers in 
order to inspect the buoying, and that a Frenchman in 1939 erected a house 
on one of the islets with a subsidy from the Mayor of Granville. It has 
finally referred to certain recent hydro-electric projects for the installation 
of tidal power plants in the Bay of Mont-Saint-Michel and the region of the 
Minquiers islets. 

The Court does not find that the facts, invoked by the French Govern-'\ 


ment, are sufficient to show that France has a valid title to the Minquiers. | 


As to the above-mentioned acts from the nineteenth and twentieth centuries 
in particular, including the buoying outside the reefs of the group, such 
acts can hardly be considered as sufficient evidence of the intention of that 
Government to act as sovereign over the islets; nor are those acts of such a 
character that they can be considered as involving a manifestation of State 
authority in respect of the islets. 
A perusal of the diplomatic exchanges between the two Governments , 

from the beginning of the nineteenth century confirms this view. By his 


| 
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Note of June 12th, 1820, to the Foreign Office, already referred to above, 
the French Ambassador in London transmitted a letter from the French 
Minister of Marine of September 14th, 1819, to the French Foreign Min- 
ister, in which the Minquiers were stated to be ‘‘possédés par 1’Angleterre,’’ 
and in one of the charts enclosed the Minquiers group was indicated as 
being British. It is argued by the French Government that this admission 
cannot be invoked against it, as it was made in the course of negotiations 
which did not result in agreement. But it was not a proposal or a conces- 
sion made during negotiations, but a statement of facts transmitted to the 
Foreign Office by the French Ambassador, who did not express any reserva- 
tion in respect thereof. This statement must therefore be considered as 
evidence of the French official view at that time. When the British Em- 
bassy in Peris, in a Note of November 12th, 1869, to the French Foreign 
Minister, had complained about alleged theft by French fishermen at the 
Minquiers and referred to this group as “‘this dependency of the Channel 
Tslands,’’ the French Minister, in his reply of March 11th, 1870, refuted the 
accusation against French fishermen, but made no reservation in respect 
of the statement that the Minquiers group wasa dependency of the Channel’ 
Islands. It was not until 1888, that France, in a Note of August 27th, Zor 
the first time’ made a claim-to-sovereignty over that group, a claim which 
appears to have been provoked by a visit to the islets of the Jersey Piers. 
and. Harbours Committee. In 1929 a French national, M. Leroux, com- 
menced the construction of a house on one of the islets of the Minquiers in 
virtue of a lease issued by French Government officials. In a Note of July 
26th, 1929, che United Kingdom Government protested and said that they 
“have no doubt that the French Government, in order to obviate all risk 
of the occurrence of some untoward incident on the spot, will restrain 
Monsieur Leroux from proceeding further with his building operations.’’ 
No reply appears to have been given by the French Government; but the 
construction of the house was stopped. That it was stopped at the insti- 
gation of that Government appears to follow from a Note of October 5th, 
1937, from the French Ambassador to the Foreign Office, where it was 
stated that ‘‘the French Government, moreover, in spite of the slight dis- 
tance between the Minquiers islands and the Chausey islands, did not hesi- 
tate, a few vears ago, to prevent the acquisition of land on the Minquiers 
by French nationals. ’’ 

In such circumstances, and having regard to the view expressed above 
with regard to the evidence produced by the United Kingdom Government, 
the Court is of opinion that the sovereignty over the Minquiers belongs to 
the United Kingdom. 
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Termination of effectiveness of acceptance of “Optional Clause”? 
Norresoum CASE, PRELIMINARY OBJECTION (LIECHTENSTEIN V. GUATE- 
. MALA). I.C.J. Reports, 1953, p. 111. 

International Court of Justice, November 18, 1953. 


Liechtenstein, having become a party to the Statute of the International 
Court of Justice in 1950, instituted by application of December 17, 1951, 
proceedings against Guatemala. The application charged that Guatemala 
had acted contrary to international law in the detention, internment and 
expulsion of Nottebohm, a Liechtenstein national, and the sequestration and 
confiscation of his property. Liechtenstein contended thet the Court had 
jurisdiction by reason of the Guatemalan Declaration of January 27, 1947, 
accepting compulsory jurisdiction in the following terms: 


The Government of Guatemala declares that, in accordance with 
Article 36 (ii) and (ili) of the Statute of the International Court of 
Justice, it recognises as compulsory, ipso facto and without special 
agreement, in relation to any other State accepting the same obligation, 
and for a period of five years, the jurisdiction of the Court in all legal 
disputes. This declaration does not cover the dispute between Eng- 
land and Guatemala concerning the restoration of the territory of 
Belize, which the Government of Guatemala would, as it has proposed, 
agree to submit to the judgment of the Court, if the case were decided 
ex aequo et bono, in accordance with Article 88 (ii) of the said 
Statute? 


A communication of September 9, 1952, from the Guatemalan Minister 
for Foreign Affairs to the President of the Court stated that the Guatemalan 
Declaration did not cover this case, saying in part: 


(d) That the time-limit provided for in its Declaretion of January 
27th, 1947, expired with the last hour of January 26th, 1952, and that 
from this moment the International Court of Justice has no jurisdiction 
to treat, elucidate or decide cases which would affect Guatemala, ex- 
cept if Guatemala prolongs the duration of its declaration, submits 
itself by depositing a new declaration with the Secretary-General of 
the United Nations, or signs a special protocol of submission with any 
‘other interested State. 


This communication added that the power conferred cn the Court by 
Article 36, paragraph 6, of the Statute, to determine disputes relating to 
its Jurisdiction, applied only to questions whether a given dispute fell 
within the categories enumerated in paragraph 2 of that article. 
Liechtenstein, assuming that the Guatemalan communication amounted 
to a preliminary objection to the Court’s jurisdiction, replied that the terms 
of the Guatemalan Declaration ‘‘are sufficient to confer jurisdiction upon 
the Court to hear and determine any case in which proceedings were insti- 
tuted prior to midnight, the 26th of January, 1952, and that the Court 


1 Digested and excerpted opinion. 

2 Composed for this case of McNair, President; Guerrero, Vice President; and Judges 
Alvarez, Basdevant, Hackworth, Winiarski, Klaestad, Badawi, Read, Hsu Mo, Levi 
Carneiro, and Armand-Ugon. 

3 Translation from Spanish by International Court of Justice. 
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has competence, both under Article 36 and in accordance with general 
principles of international law, to determine questions relating to its own 
jurisdiction. 

The Court set a hearing for November 10, 1953, at which argument was 
made for Liechtenstein but at which no appearance was made for Guate- 
mala. After consideration, the Court announced that it ‘‘unanimously, 
rejects the Preliminary Objection presented by the Government of the 
Republic cf Guatemala; resumes the proceedings on the merits’’; and 
fixed time limits for the rest of the procedure. In arriving at this de- 
cision, the Court said in part: 


The Government of Liechtenstein requests the Court to adjudicate upon 
this challenge of its jurisdiction. It contends that the Court is empowered 
to do so by Article 36, paragraph 6, of the Statute which provides that: 


‘In the event of a dispute as to whether the Court has jurisdiction, the 
matter shall be settled by the decision of the Court.’’ 


The Govarnment of Guaternala indeed considers that Paragraph 6 of 
Article 36 only relates to disputes concerning jurisdiction in respect of 
the application of paragraph 2 of that Article, and that it is therefore con- 
fined to disputes for the solution of which it is necessary to ascertain 
whether the claim falls within one of the categories enumerated under 
letters a, b, c and d of that paragraph. But, it is pointed out by the Gov- 
ernment of Guatemala, the question which must be decided at this stage is 
not whether the claim of Liechtenstein falls within one of these categories, 
but rather whether the expiry of the Declaration by which Guatemala 
accepted the compulsory jurisdiction of the Court has put an end to the 
Court’s jurisdiction to deal with the claim of Liechtenstein. 

Paragraph 6 of Article 36 is drafted in the broadest terms; there is 
nothing in it to indicate the restriction which the Government of Guatemala 
seeks to introduce by means of an interpretation. 

Paragraph 6 of Article 36 merely adopted, in respect of the Court: a 
rule consistently accepted by general international law in the matter of 
international arbitration. Since the Alabama case, it has been generally 
recognized, following the earlier precedents, that, in the absence of any 
agreement to the contrary, an international tribunal has the right to 
decide as to its own jurisdiction and has the power to interpret for this 
purpose the instruments which govern that jurisdiction. This principle 
was expressly recognized in Articles 48 and 73 of the Hague Conventions 
of July 29ta, 1899, and October 18th, 1907, for the Pacific Settlement of 
International Disputes, to which Guatemala became a Party. The Rap- 
porteur of the Convention of 1899 had emphasized the necessity of this 
principle, presented by him as being ‘‘of the very essence of the arbitral 
function and one of the inherent requirements for the exercise of this 
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function.” This principle has been frequently applied and at times ex- 
pressly stated. 

This principle which is accepted by general international law in the 
matter of arbitration assumes particular’ foree when the international 
tribunal is no longer an arbitral tribunal constituted by virtue of a special 
agreement between the parties for the purpose of adjudicating on a par- 
ticular dispute, but is an institution which has been pre-established by an 
international instrument defining its jurisdiction and regulating its opera- 
tion, and is, in the present case, the principal judicial organ of the United 
Nations. 

' Consequently, the Court has not hesitated to adjudicate on the question 
‘of its own jurisdiction in cases in which the dispute which had arisen in 
this respect went beyond the interpretation and application of paragraph 
2 of Article 36. In the Corfu Channel case (Judgment of April 9th, 
1949: I.C.J. Reports 1949, pp. 23-26 and 36), the Court adjudicated on a 
dispute as to whether it had jurisdiction to assess the amount of compensa- 
tion, a dispute which related to the interpretation of a Special Agreement; 
in the Ambatielos case (Judgment of July Ist, 1952: I.C.J. Reports 1952, 
p. 28), the Court adjudicated upon a dispute as to its jurisdiction which 
related to the interpretation of a jurisdictional clause embcdied in a treaty; 
in both cases the dispute as to the Court’s jurisdiction related to paragraph 
1 and not to paragraph 2 of Article 36. 

Article 86, paragraph 6, suffices to invest the Court with power to 
adjudicate on its jurisdiction in the present case. But even if this were 
not the case, the Court, ‘‘whose function is to decide in accordance with 
international law such disputes as are submitted to it’’ (Article 38, para- 
graph 1, of the Statute), should follow in this connection what is laid down 
by general international law. The judicial character of the Court and the 
rule of general international law referred to above are sufficient to estab- 
lish that the Court is competent to adjudicate on its own jurisdiction in 
the present case. . 

Consequently, the Court must ascertain and decide whether the expiry 
on January 26th, 1952, of the Declaration by which Guatemala accepted 
the compulsory jurisdiction of the Court has had the effect of depriving 
the Court of its Jurisdiction to adjudicate on the claim stated in the Appli- 
cation, of which it was seised on December 17th, 1951, by the Government 
of Liechtenstein. ; 

The Application was filed in the Registry of the Court on December 
17th, 1951. At the time of its filing, the Declarations of acceptance of the 
compulsory jurisdiction of the Court by Guatemala and by Liechtenstein 
were both in force. Article 36 of the Statute and these Declarations de- 
termined the law governing the Application. In accordance with these 
Declarations, the Application was filed in sufficient time validly to effect 
the seisin of the Court under Articles 36 and 40 of the Statute and Article 
82 of the Rules. 
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The Government of Guatemala has stated that, in conformity with 
what was said in its Declaration of Acceptance of the compulsory jurisdic- 
tion of the Court, the effect of that Declaration came to an end on January 
26th, 1952. It draws the conclusion that after that date the Court ceased 
to have jurisdiction to deal with a dispute affecting Guatemala and, conse- 
quently, to deal with the dispute which was the subject of the Application 
filed on behalf of the Government of Liechtenstein on December 17th, 1951. 
The latter Government does not contest the expiry of the Declaration of 
Guatemala but it does contest that the Court has, by reason thereof, become 
incompetent to deal with the dispute of which it had been seised. 

Guatemala is here putting forward a new interpretation of the effect 
attaching to the limited period (of five years) for which in 1947 it accepted 
the compulsory jurisdiction of the Court. It is new, in the first place. in 
the sense that it had never before advanced it. In particular, when on 
August 6th, 1947, it indicated to the Secretary-General of the United Na- 
tions that its Declaration was to be regarded as having come into force on 
the previous January 27th, it said nothing with regard to the effect which 
might attach to the expiry of the period in respect of which the Declaration 
was made. l 

This interpretation is new also in the sense that its appears never before 
to have been advanced and, indeed, Guatemala has cited no authority in 
support of it. 

The Permanent Court of International Justice was on occasion con- 
fronted with a situation not unlike the present one, but it was never alleged 
by an interested Party that the expiry of the period in respect of which 
a Declaration of acceptance of compulsory jurisdiction had been made, in- 
volved the removal from the Court’s list of a case brought before the 
Court before the expiry of that period. This arose in the Losinger case 
and in the Phosphates in Morocco case, where the Parties confined them- 
selves to raising other objections to the jurisdiction and against admissibil- 
ity. 

The attitude of certain States in those cases does not, however, absolve 
the Court from the duty of examining whether the interpretation put for- 
ward is in fact a proper construction of the clause by which Guatemala 
limited the effect of its Declaration of January 27th, 1947, to a period of 
five years. 

... The Declaration of Guatemala of January 27th, 1947, makes it 
clear that this submission was to endure for a period of five years. There 
ean be no doubt that an Application filed after the expiry of this period 
would not have the effect of legally seising the Court. But neither in its 
‘Declaration nor in any other way did Guatemala then indicate that the 
time limit provided for in its Declaration meant that the expiry of the 
period would deprive the Court of jurisdiction to deal with cases of which 
it had been previously seised. 
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This interpretation appeared for the first time in the communications 
of August 27th and September 9th, 1952. In the latter, the Government 
of Guatemala referred to the definition given by the law of Guatemala to 
the word ‘‘ jurisdiction,’’ namely ‘‘the power of administering justice,’’ and 
it drew the conclusion that, since Guatemala had accepted the jurisdiction 
of the Court for a period ending on January 26th, 1952, the Court, after 
that date no longer had the power of administering justice with reference 
to Guatemala. 

The Court is not concerned with defining the meaning of the word ‘‘juris- 
diction” in general. In the present case, it must determine the scope and 
meaning of the Declaration made by Guatemala on the basis of Article 
36, paragraph 2, a Declaration which, together with that provision and 
with the corresponding Declaration by Liechtenstein, contains the law 
governing the question under consideration. Article 86 determines the 
eases in respect of which the Court shall have jurisdiction. It indicates 
that the Court can deal with cases referred to it by agreement of the 
parties; and it determines the field of application of what has come to 
be called the compulsory jurisdiction of the Court. The characteristic of 
this compulsory jurisdiction is that it results from a previous agreement 
which makes it possible to seise the Court of a dispute without a Special 
Agreement, and that in respect of disputes subject to it, the Court may 
be seised by means of an Application by one of the parties... . 

The seising of the Court is thus dominated by the Declarations emanat- 
ing from the Parties when recourse is had to the compulsory jurisdiction in 
accordance with Article 36, paragraph 2. But the seising of the Court is 
one thing, the administration of justice is another. The latter is gov- 
erned by the Statute, and by the Rules which the Court has drawn up by 
virtue of the powers conferred upon it by Article 30 of the Statute. Once 
the Court has been regularly seised, the Court must exercise its powers, as 
these are defined in the Statute. After that the expiry of the period fixed 
for one of the Declarations on which the Application was founded is an 
event which is unrelated to the exercise of the powers conferred on the 
Court by the Statute, which the Court must exercise whenever it has been 
regularly seised and whenever it has not been shown, on some other ground, 
that.it lacks jurisdiction or that the claim is inadmissible. 


When an Application is filed at a time when the law in force between 
the Parties entails the compulsory jurisdiction of the Ccourt—-which was 
the case between Guatemala and Liechtenstein on December 17th, 1951— 
the filing of the Application, is merely the condition required to enable the 
clause of compulsory jurisdiction to produce its effects in respect to the 
claim advanced in the Application. Once this condition has been satisfied, 
the Court must deal with the claim; it has jurisdiction to deal with all its 
aspects, whether they relate to jurisdiction, to admissibility or to the 
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merits. An extrinsic fact such as the subsequent lapse of the Declaration, 
by reason of the expiry of the period or by denunciation, cannot deprive. 
the Court of the jurisdiction already established: 


Soverzign immunity—counterclaims 
REPUBLIC, OF CHINA v. NATIONAL Crry Bank. 208 F. (2d) 627. 
U.S. Ct. of Appeals, 2nd Circuit, Dec. 8, 1953. Frank, Ct. J. 


Defendant bank counterclaimed in an action brought by the (Nationalist) 
Chinese Government to recover a deposit in defendant bank, and the 
District Court dismissed the counterclaims as not based on the subject- 
matter of plaintiff’s action, 108 F. Supp. 766. This was affirmed, the 
Court of Appeals saying in part: 


As the defendant in each of its counterclaims specifically alleged 
that the Republic of China was a sovereign government recognized as 
such by our government, there was no need, in passing on the motion 
to dismiss, to have a trial to determine that fact ... the assertion 
against a sovereign government of a counterclaim or set-off, unrelated 
to the claim asserted by the sovereign in its suit, is the equivalent of 
an independent suit against that sovereign brought without its zon- 
sent. ... 

Defendant has referred us to a letter dated May 19, 1952, from Mr. 
Tate, Acting Legal Adviser to the State Department, to the Attorney 
General,” calling attention to a so-called ‘‘trend’’ or ‘‘shift of policy’’ 
on the part of our State Department tending to restrict the sovereign 
immunity of foreign governments to ‘‘governmental’’ or ‘‘public’’ 
acts and to exclude ‘‘private acts’’ or ‘commercial activities.” De- 
fendant, as we understand it, does not argue that this new trend, if 
adopted by our courts, would here serve to deprive plaintiff of its 
sovereign immunity. Defendant’s position seems to be that the al- 
leged new trend indicated in this letter should be further extended 
judicially so as to validate the counterclaims in the instant case. As- 
suming, arguendo, that this letter could and should affect judicial 
decisions, we see nothing in it to justify the suggested extension. We 
have no high regard for the idea that, without its consent, a govern- 
ment may not be sued for acts which, if done by a private person, 
would be actionable wrongs. But we feel that we must leave to 
Congress or the Supreme Court any marked diminution of that hoary 
doctrine (although, in the beliefs of many persons, it is basically 
immoral). ; 


Recognition—effect of decrees of unrecognized Baltic Republics 

Latvian Stave Carco & Passeneer Lins v. Unirep Starrs. 116 
F. Supp. 717. 

U. S. Court of Claims, December 1, 1953. Whitaker, J. 


Plaintiff corporation, relying on a nationalization decree of 1940 issued 
by the Soviet Socialist Republic of Lithuania, claimed the value of a 


1 See this JOURNAL, Vol. 47 (1953), p. 93. 
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Lithuanian vessel requisitioned by the United States while in an American 
port in 1942. Dismissing plaintiff’s petition, the court said in part: 


The Executive Department of our Government has refused to recog- 
nize the incorporation of Lithuania into the Union of Soviet Socialist 
Republics and has refused to recognize the validity of any decrees 
issued by the Union of Soviet Socialist Republies or of tke People’s 
Commissars of Soviet Socialist Republic of Lithuania relative to per- 
sons and property within the territory of Lithuania. That action 
having been taken by the Executive Department of our Government, 
the courts have also uniformly refused to recognize the validity of such 
decrees. For example, see The Maret, 3 Cir., 145 F. 2d 481, 433; 
Latvian State Cargo & Passenger 8. S. Line v. McGrath . . . 188 F. 2d 
1000; The Florida, 5 Cir., 133 F. 2d 719. We fully coneur in these _ 
opinions. 

Moreover, at the time of the promulgation of the decrees in question, 
the steamship Denny was in the port of New Jersey, United States of 
America. Whatever validity may be accorded to such acts and decrees 
as to property within the territory of the country annexed, no court 
has ever accorded validity to them as to property outside of such 
territory at the time of the annexation and the decrees.? 


Immunities—acts of foreign state not made defendant 

FRAZIER v. Forrign BoNDHOLDERS Protective Counom. 125 N. Y. S. 
(2d) 900. ; . 

N. Y. Sup. Ct., Appellate Division, Ist Dept., Nov. 24, 1953. Botein, J. 


Former holders of Peruvian Government bonds sued defendants, alleging 
that the latter had induced the Peruvian Government to break its contract 
and give more favorable treatment to other obligations. The trial court 
struck out the defense that adjudication of the claim would require the 
court to pass on the validity of acts of a foreign sovereign; on appeal this 
order was reversed, the court saying: 


the immunity of a foreign sovereign, in all its implications, is not 
restricted to warding off only those assaults aimed directly at that 
sovereign as a party proper. Whenever the propriety of the acts of 
the foreign sovereign are placed in issue our courts, in deference to 
the historic principle that the king may not be sued, grant to the 
foreign sovereign as a matter of favor some measure of the immunity 
which the latter enjoys as a matter of right when party to an action. 


Because of these practical considerations it is the general rule that 
when a foreign government is recognized by our State Department, 


1 To like effect, see Estonian State Cargo & Passenger Line v. U. S., 116 F. Supp. 447 
(Ct. Cls., Dee. 1, 1953). In Commanding Officer v. U. S. ex rel. Bumanis, 207 F. (2d) 
499 (6th Cir., Oct. 22, 1953), the court sustained a decision that a Latvian citizen had 
been drafted by the United States in violation of the 1928 commercial treaty between 
the United States and Latvia, regarded as still in force despite the Soviet absorption 
of Latvia in 1940. ` l i 
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our courts will not sit in judgment on the validity of acts done by that 
government within its own territory. This general rule holds true 
whether the foreign government is sued directly or through an agent, 
or whether its actions are questioned collaterally in litigation between 
private citizens. 

. . . the defendants should be permitted to adduce evidence in sup- 
port of their defense bearing on whether determination of the merits of 
the plaintiff’s claim will entail passing on the validity of the action of 
a sovereign acting within the scope of its sovereign competency. Per- 
haps our courts should be even more sensitive to the involvements of 
a sovereign’s action when the sovereign is not a party to the action, 
and the adjudication as it affects its prestige and dignity partakes of 
the nature of an ex parte proceeding. 


BOOK REVIEWS AND NOTES 


Civil Rights in Immigration. By Milton R. Konvitz. Ithaca: Cornell — 
University Press, 1953. pp. xvi, 216. Index. $3.50. Aa 


Designed to supplement the author’s earlier volume, The Alien and the 
Asiatic in American Law (1946), this little book is a study in ‘‘discrimina- 
tion on account of race, color, creed; opinion, or national origin in our 
[United States] legislation relating to the admission and exclusion of im- 
migrants, deportation, and naturalization’’ (p. viii). In successive chapters 
the author offers ‘‘objective, critical evaluation’’ of our national doctrines 
and practices with respect to ‘‘Admission and Exclusion Policies,’’ ‘‘De- 
portation Policy,’’ and ‘‘Becoming A Citizen.’’ Seven appendices include, 
inter alia, ‘‘President Truman’s Message on Veto of McCarran-Walter 
Bill” and ‘‘President Eisenhower’s Statements on Immigration.’’ The 
chapters in the earlier book on such problems as miscegenation, foreign 
languages and segregation in schools, and the rights of aliens to own land, 
to work, and to share in natural resources, are not brought down to date 
in the new book. 

Professor Konvitz’s criticisms of our existing doctrines ad practices, 
though probably ‘‘objective’’ only if one agrees, are sharp, well reasoned, 
and—beecause of their nice balancing of security considerations and of 
civil liberties—on the whole persuasive. He states his general orientation 
as being in accord with the President’s Commission on Immigration and 
Naturalization [Whom We Shall Welcome (1953)] that ‘‘the national 
origins quota system should be abolished,’’ but he would go further ‘‘ 
proposing reforms of our deportation system, so that it will be possible to 
expel only persons whose entry was fraudulent or illegal; in suggesting 
that the Administrative Procedure Act be made applicable to entry and 
exclusion, as well as deportation, cases; and in urging the elimination of 
all but the constitutional distinctions between native born and naturalized 
eitizens’’ (p: ix). The several specific chapters offer effective, detailed 
justification of these various points. 

In these days of great national debate upon immigration and naturaliza- 
tion policies and of executive proposal that ‘‘a citizen of the United States 
who is convicted in the courts of hereafter conspiring to advocate the over- 
throw of this Government by force or violence be treated as having by 
such act, renounced his allegiance to the United States and forfeited his 
United States citizenship’’ (President Hisenhower’s Message to Congress, 
New York Times, January 8, 1954, p. 10, col. 3), a volume much more com- 
prehensive than Professor Konvitz’s little book might serve publie pur- 
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poses. Such a volume might survey and appraise national doctrines and 
pra2tices, not only with respect to the problems with which Professor Kon- 
vitz deals, but also with respect to all other problems of physical access to 
and freedom of movement within the country, and of selective admission 
to and exclusion from power and other value (wealth, enlightenment, skill, 
respect, and so on) processes, and could yield a richer understanding of the 
constitutional protections of both native and alien born. For international 
‘lawyers, such a volume would not, of course, be complete, without survey 
and appraisal, further, of the relevant international doctrines and practices 
with respect to these same problems. 
Myrres 8. McDoueau 


Cruique aw Droit International Public Moderne. By Stelios Castanos. 
Paris: Recueil Sirey, 1953. pp. 109. 


This is a study of theory which, within a hundred pages, surveys natural 
law, the doctrine of auto-limitation, dualistic and monistic positivism, 
solidarity “Duguit), biological doctrine (Scelle), and totalitarian doctrines. 
The purpose of the author is to fird a converging point for all—wune vue ` 
intégrale; and this he finds in the process of evolution, which leads to ‘‘la 
reconnaissance de l’étre, et la réalisation de cette reconnaissance.” It is a 
compact survey of the various thecries of international law, to be Judged 
by each reader according to his own predilections. 

CLYDE HAGLETON 


El Corso Marttimo. By José Luis de Azcárraga y de Bustamante. Madrid: 
Instituto Francisco de Vitoria, 1950. pp. 395. Appendices. 


This is a study of privateering as practiced through the centuries, its 
relation to the laws of warfare, the various forms it has taken under na- 
tional law, its final disappearance with the adoption of the Declaration of 
Par:s in 1856, and the partial revival of the practice during World War I. 
Numerous documents, not otherwise readily available, accompany the text. 


El Derecho de Asilo Diplomático. By Carlos Urrutia-Aparicio. Guate- 
mala: Talleres Gutenberg, 1952. pp. x, 72. 


Tais pamphlet contains a brief but very useful survey of the develop- ` 
ment of the law of diplomatic asylum which is still one of the controversial 
fields of inter-American relations. Both decisions of the International 
Court of Justice in the case between Colombia and Peru involving the 
asylum granted to Haya de la Torre are discussed, as well as the possible 
alte>natives open to the parties for a definitive solution of the case, in- 
cluding, in the opinion of the author, a reference of the case by Colombia 
to tie International Court for the third time. 

| C. G. F. 
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Die Zweiseitigen Staatsvertrage über Anerkennung Auslindiscner Zivilur- 
teile. (2-vols.) By Walter Jellinek. Berlin: Walter de Gruyter & Co.; 
Tübingen: J. C. B. Mohr (Paul Siebeck), 1958. Vol. I: pp. xvi, 254; 
Vol. IT: pp. vi, 142. Indexes. DM. 42. 


A professor at the University. of Heidelberg here gives us a compre- 
hensive treatment of bilateral treaties on the recognition and enforcement 
of foreign civil judgments. He tells us that his inspiration for writing 
the book came from his having won a prize competition awarded by the 
University of Leyden in 1940. He remained ignorant of his success until 
1946, because of the war, but has now greatly expanded his work. We owe 
a debt to The Netherlands for the great encouragement given both by the 
government and by unofficial organizations in the development of private 
international law and in the co-operation between states in the administra- 
tion of civil justice. 

The book contains an introduction to, and a history of, efforts to arrive 
at bilateral agreements during the past two hundred years. The author re- 
views the work of the Institut de Drott International and of the Interna- 
tional Law Association, as well as the results of the Hague diplomatic 
conferences on private international law, in accomplishing the acceptance of 
multilateral treaties. He discusses the various requirements usually de- 
manded by treaty law before foreign judgments can be executed in the 
local state. 

Nearly: all treaties for the execution of foreign judgments contain clauses 
reserving the right to refuse recognition of a foreign judgment where 
it conflicts with the ‘‘publie order’’ of the local state. The author cor- 
rectly points out that this clause, however interpreted, is in conflict with 
another principle generally recognized in bilateral treaties which dis- 
penses with re-examination of the foreign Judgment on the merits. Here 
we have the very root of most of the difficulties which arise in the inter- 
pretation and application of bilateral treaties for the execution of foreign 
judgments. The author bravely: attempts to reconcile the two principles 
for which he is unable to provide any ready formula. The value of the 
author’s appraisal is in bringing to light the difficulties to be overcome. 

Of all the bilateral treaties discussed, including the British-French 
treaty, he seems to favor the clause found in the Swedish-Swiss treaty 
of 1936, which provides that no recognition of the foreign judgment need 
be accorded if it be ‘‘manifestly incompatible’’ with the public order of the 
state In which the judgment is invoked. He admits that this still leaves 
many difficulties. However, he loses an opportunity of pointing out the 
value of an imponderable, namely, the good sense and good will of the 
judges of both states. The adjective ‘‘manifestly’’ is sufficiently elastic 
for this purpose. i 
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The value of this book lies in its analysis of new problems brought to 
light by: the texts of the various bilateral agreements. The discussions 
are valuable in the interpretation of the treaties before the courts and also 
for legislators and draftsmen in the foreign offices of nations that believe 
in the extension of judicial co-operation in the administration of justice. 

| ARTHUR K. Kuan ` 


Regimen Internacional del Diwworcio. By Quintin Alfonsin. Montevideo: 
Faculty of Law and Social Sciences, University of Montevideo, 1953. 
pp. 168. Index. 


The author is professor of private international law at the University of 
Montevideo. When he uses the title ‘‘International Regulation of Di- 
vorce’’ he does not intend to deal with any control of a supra-national 
character. He does not deny that such a regime may come about at some 
future time. However, his book is occupied with a discussion of the 
national regulation of divorce under an enlightened system of jurispru- 
dence, giving full recognition to the effects of divorce decrees granted in 
foreign countries whenever the foreign court has acquired. jurisdiction of 
the parties and subject-matter under recognized rules of private inter- 
national law. Of course the test must be made by the court of the forum. 
Accordingly, the central point of his study is the law of his own country. 

The law and legislation of Uruguay date from 1941, when certain 
sections of the Civil Code were revised. The author rightly emphasizes the 
fact that the problem of divorce is one of jurisdiction. The Code makes 
jurisdiction depend upon the matrimonial domicile. The questions chiefly 
discussed in this monograph are those which arise when the spouses no 
longer are living together in a ‘“‘conjugal’’ domicile. The question of 
international regulation, as already defined, enters into the problem when 
one or both of the spouses have taken up domicile in a foreign country and 
the question arises as to the validity to be accorded a divorce obtained 
there. 

The author discusses these questions both on the basis of principle and 
the decisicns of the courts and refers frequently to comparative sources, 
among others, to the writings of English and American authors and to the 
Restatement on the Conflict of Laws. The author has made a real con- 
tribution to a subject of increasing importance, although we think he might 
well have given more attention to the most regrettable result of the con- 
flict of laws in divorce. This is the questioned legitimacy of children of a 
new marriage after a divorce has been obtained in a foreign country, to 
which the local courts afterwards refuse recognition. It is to the credit of 
our own courts that the tendency now is not to visit Innocent children with 
the sins of the parents nor to make them suffer for the lacunae in interna- 
tional jurisprudence. 

'ArtTHUR K. KUHN 
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Yearbook of the United Nations, 1952. New York: Columbia University 
Press, 1958. pp. x, 982. Index. $12.50; £4/10s; Sw. Fr. 50. 


For the serious student or for the casual consultant of United Nations 
affairs the Yearbook of the United Nations. presents the annual record 

with superb skill and precision. An official document prepared by the 
= Secretariat, the Yearbook’s summaries are authentic, comprehensive, and 
dependable. They are now accompanied by citations to the official records, 
by the full texts and official citations of relevant resolutions, ky meaning- 
ful summaries of proposed. amendments, and by a frequently significant 
listing of the Members which voted for or against or abstained on a par- 
ticular proposal. The Yearbook has not always been so useful in these 
respects and its editors are to be commended for striving ccnstantly to 
improve its utility. 

It is convenient and useful to have the listings of representatives serving 
on principal and subsidiary organs during the year (Annex I to Chapter 
I) and principal members of the Secretariat (Annex V). It might be 
more useful to list the Roster of the United Nations (p. 918) and the chart 
on Members of the United Nations and Specialized Agencies (p. 920) in 
the same part of the book where the previously mentioned Annexes are 
printed. Possibly they could all be listed together at the beginning of the 
‘volume in a sort of handbook or roster section. 

The organization of the substantive content of the volume is most satis- 
factory. Part I, dealing with the United Nations, gives an Historical In- 
troduction, the texts of the Charter and of the Statute of the International 
Court of Justice, and then deals in separate sections with Structure and 
Organization of the United Nations, Political and Security Questions, 
Economic and Social Questions, Trusteeship and Non-Self-Governing Ter- 
ritories, and Legal Questions. Part JI summarizes information and cur- 
rent activities of a dozen Specialized Agencies. 

The student of international law can find much to interest him in this 
sixth issue of the Yearbook. In addition to summaries of the judgments 
of the International Court of Justice during 1952 and of the work of the 
International Law Commission’s fourth session, he will pick up interesting 
bits of information such as the following: Only 38 states, not including 
the United States, have deposited their accessions to the Convention on 
the Privileges and Immunities of the United Nations (p. 815); a total of 
753 treaties and agreements were registered with the Secretériat during 
1952 and 130 more were filed and recorded, for a grand total of 3273 by 
the end of 1952 (p. 817); while no decision to prepare a much-needed 
United Nations Juridical Yearbook has been made, the Secretary General 
has been authorized to prepare and circulate to governments ‘‘a com- 
parative study: of the extent to which developments in the field of cus- 
tomary international law and selected legal activities of the United Nations 
can usefully be covered by an expansion of existing United Nations publi- 
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cations, by the launching of new special publications of limited scope and 
by a United Nations juridical yearbook’’ (p. 800); although Article 
IX of the Convention on the Political Rights of Women provides that ‘‘any 
dispute which may arise between any two or more Contracting States 
concerning the interpretation or application of this Convention, which is 
not settled by negotiation, shall at the request of any one of the parties 
to the dispute be referred to the International Court of Justice for decision, 
unless they agree to another mode of settlement’’ (p. 485), the comparable 
provision (Article V) of the Convention on the International Right of 
Correction, which stipulates that such disputes ‘‘shall be referred to the 
International Court of Justice for decision unless the Contracting States 
agree to another mode of settlement’ (p. 464), leaves open to possible 
dispute the questions ‘‘Who may refer the dispute to the Court?’’ and 
‘What states must agree to another mode of settlement??? 

The Yearbook of the Umted Nations, 1952, was not published until 
October, 1953. Although the time lag was less than with previous Year- 
books, contemporaneous preparation of some of the current data for in- 
clusion in the annual volume may make it possible to increase the utility of 
the Yearbooks by more timely publication. 

Herpert W. Briaes 


International Law Cases and Materials. By William W. Bishop, Jr. New | 
York: Prentice-Hall, 1953. pp. xxviii, 736. Index. $9.75. 


Along with others in the teaching profession, this reviewer has often 
yearned for a different kind of casebook on the law of nations. The special 
need has been for a treatment which could serve several functions simul- 
taneously, to meet the demands not only of the law school student and his 
teacher’s ever-changing scope of inquiry, but also those of tke practicing 
international lawyer and his governmental counterpart. While the fore- 
going requirements are met to a degree in some of the other casebooks, it 
has remained for Professor Bishop to produce a prototype which serves 
all these ends ideally. That this should be so is not particularly surprising. 
The presentation is a masterful reflection of its author’s own rich experi- 
ence, striking a nice balance between legal theory, teaching needs, law 
office realism, and governmental pragmatism. 

One test of any lawbook’s value, be it a casebook or textbook, is whether 
it is a useful consulting aid in dealing with immediate problems. By this 
test Bishop’s casebook passes with flying colors so far as concerns this 
reviewer, who has had occasion to refer to it with profit at least a dozen 
times since its appearance a few months ago. For the law teacher the 
book has the decided advantage of being manageable. It is a teaching tool, 
not an encyclopedia. Professor Bishop has designed it in such a way 
that it can be covered easily in a three-hour one-semester course; and by 
following the suggested omissions thoughtfully indicated by the author, 


BOOK REVIEWS AND NOTES 341 


the volume becomes just as practical for a two-hour course. In its prepara- 
‘tory phases, Professor Bishop gained a distinct advantage over the ortho- 
dox, trial-and-error approach to a new publication by making its pre- 
lirainary version available in mimeograph form to many colleagues at other 
universities. He has welcomed their suggestions, detachedly appraised 
their comments, and drawn upon considerable knowledge gained from dis- 
similar utilization of the materials by teachers with varying techniques. 
This, together with his own thorough experimentation, has contributed to 
what is a model of perfection for a first edition, free of the ‘‘bugs’’ that 
invariably find their way into a new work. 

Considering the size of the book (really 685 pages; appendices contain 
the Charter of the United Nations, a bibliography, the complete text of a 
typical treaty of friendship and commerce, and a competent working index), 
its breadth of coverage is startling. Nothing important has been omitted; 
and very little of dubious utility has been included. Many old friends are 
encountered, of course. Missouri v. Holland (252 U. S. 416), which has 
been ‘catapulted into bewildering immortality less through the logic of Mr. 
Justice Holmes than through apprehensions of the distinguished senior 
Senator from Ohio, properly follows Geofroy v. Riggs (133 U. S. 258) in 
a valuable exposition of the treaty and executive agreement power. 

The text materials chosen as a background for new students on the 
nature, sources, and orbit of application of international law, will merit 
a careful reading by those already familiar with this subject. Using the 
prime categories of Article 38 of the Statute of the International Court of 
Justice as a basic definition of modern sources, each of these categories is 
then illustrated by well-chosen extracts from judicial decisions and other 
dccumentation evidencing the relative weight to be ascribed to each source. 
Particularly commendable is the chapter on international agreaments with 
its blended reliance upon jurisprudence and Department of State practice. 
The actual process of treaty-making, something often left obscure to the new 
student, is summarized in simple language. Recent developments In our 
nationality legislation have been detailed. The question of jurisdictional 
immunity of state-owned vessels is represented by such well-Enown land- 
marks as The Schooner Exchange, Berizzt Bros. v. Pesaro, and Stone’s 
opinion in Mexico v. Hoffman. And note has properly been taken, in this 
connection, of the recent shift of the Department of State to the restricted 
theory of sovereign immunity for government-owned merchant vessels in 
private activities (jure gestions). 

Chapter VII deals with the law of state er sie and attests the 
author’s familiarity with everyday problems in this field. A most useful 
editorial note for the practicing international lawyer, as well as the student, 
is that dealing with ‘‘Practical Suggestions on International Claims’’ (p. 
555). Here are set out the steps which must be taken in the preparation 
of claims for injuries sustained by the nationals of one state at the hands 
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of another. These suggestions belong in the top drawer of every claims 
lawyer’s dask. 

A. final chapter cn ‘‘Force and War,’’ treats-such topics as force short 
of war, the existence of war, its legal effects, the laws of warfare, belligerent 
occupation, war crimes and neutrality. It hardly seems possible that in 
so short a period of. time so great a change in emphasis and treatment 
would be required from that traditionally given to the subject of war and 
neutrality under its classical headings. 

The casebook is, in sum, well conceived and brilliantly executed. It 
should find a broad use among the law schools of the country; but it would 
also be of great value in the office of the practicing attorney. This re- 
viewer’s appraisal of Professor Bishop’s fine effort may perhaps be ex- 
pressed most fittingly by the suggestion that he undertake to furnish his 
associates in the teaching profession with periodic ‘‘pocket’’ supplements on 
recent developments, of the same high standard that he has achieved with 
his first major publication. 

ALWYN V. FREEMAN 


Carta y Estruciura de las Naciones Unidas. By Arturo Meneses Pallares. 
Quito: Casa de la Cultura Ecuatoriana, 1952. pp. 286. 


_ For the Ecuadorean Foreign Office the author has prepared a survey of 
the United Nations intended for popular use and understanding. He 
analyzes the Charter article by article and then describes the organs and 
their work at some length. It is the sort of thing which needs to be done 
by each nation in order to make its people acquainted with the world. 
organization. Ecuador is to be congratulated on this effort, in line with 
the desire of the United Nations to be understood within its Member 
States. 
CLYDE EAGLETON 


A Short History of International Organization. By Gerard J. Mangone. 
New York: McGraw-Hill Book Co., 1954. pp. x, 326. Index. $5.00. 


For a long time.students of international law stood in need of a brief 
history of that subject; that need was met in 1947 by Arthur Nusshaum’s 
Concise History of the Law of Nations, which has just been reissued in a 
considerably expanded and improved edition. Students of international 
organization have been in the same position for a similar length of time; 
now comes Mr. Mangone’s volume destined to supply the needed history: of 
that activity.. Hitherto only fragmentary treatments of the problem have 
been available.” 

1Arthur Nussbaum, Concise History of the Law of Nations (rev. ed.). New York: 
Maemillan Co., 1954. 


2 See Ch. XI of the reviewer’s Introduction to the Study of International Organiza- 
tion (5th ed.. 1948), and references in §11 of Appendix B (Bibliography). 
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Mr. Mangone’s treatment is a rather special one, however. He begins 
- with early modern European phenomena and comes down to end through 
the League of Nations to the United Nations, giving special attention to 
international administration and international law in two chapters set 
aside for that purpose. After dealing with the United Nations, however, 
he returns to international administration in the twentieth century and to 
international law likewise, with a chapter on regionalism intervening 
between the two. 

What is more interesting is the practice adopted by Mr. Mangone of 
inserting numerous documents or extracts therefrom at the end of each 
chapter, instead of grouping them all together at the end of the work. 
This may be an improvement and may induce more readers to pay at- 
tention to the documents, but it does seem to break the unity or continuity of 
the text rather unhappily. The documents printed vary greatly in character 
(treaties, minutes, judicial decisions, salary and staff lists, etc.), but they 
are all pertinent and add: greatly to the picture. 

It can also be said that the content and tone of the author's own writ- 
ings in the various chapters are admirable. There is perhaps a slightly 
exaggerated emphasis on the ideal or the philosophical aspects of the 
various activities treated, but hope and prayer and a restrained confidence 
prevail rather than undue optimism. Waiving the questions of arrange- 
ment discussed: earlier and some similar problems within the texts of the 
chapters, this is certain to be a useful and a very welcome book. 

P.-B EP. 


Mehrheitsentschzid und 8 timmenwagung. By H. A. Schwarz-Liebermann 
v. Wahlendorf. Tübingen: J. C. B. Mohr (Paul Siebeck), 1953. pp. 286. 


The study under review, based on an extensive bibliography (pp. 247- 
286), starts with the problem of transforming present-day ‘‘international 
co-operation’? into a greater ‘‘integration’’ of the world. The way to 
integration is by majority decisions in a constitutional framework of 
sanctions. The foundation of ‘‘classic’’ international law is sovereignty, 
with its corollaries of equality of states, of decisions by unanimity, and of 
the consent theory. Only sovereign states are subjects of international ` 
law. All this constitutes an obstacle to the development of integration. 
Sovereignty in the present world is an essentially relative concept; but the 
introduction of majority decisions necessarily calls for an apportioning 
or weighting of votes, as there is a necessary relation between voting rights 
and power. It is with these two problems—-majority decisions and weight- 
ing of votes—as two pillars of international constitutional law, that the 
book deals. 

The author admits that there still persists today strong resistance to 
majority decision and the weighting of votes; on the other hand, some 
progress in this direction has already. been achieved. He tries to show 
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that such resistance had to be overcome in municipal law also and that 
the development toward majority decision in municipal law was achieved 
by stages, as it is being achieved today in international law, e.g., that the 
minority can no longer prevent a majority decision but is not bound by 
it; that a dissenting minority can denounce a treaty or leave an inter- 
national organization; that silence or absence is not counted as a negative 
vote and sc on. One can, of course, speak only of true majority decisions 
if the minority is legally bound by them and cannot secede. ' 

The author, a German lawyer, trained in Continental law, has also a 
knowledge of common law and has studied in England and the United 
Stat2s. He traces the two problems historically. through the Middle 
Ages and in modern federal states. He demonstrates the development 
of majority decisions and the weighting of votes in the early forms of 
international co-operation (international conferences, international tri- 
bunels, international administrative organs). Then follows a close scrutiny 
of these problems in the. League of Nations, the United Nations, NATO, 
the Arab League, the Organization of American States, the Council of 
Europe up to and including the ‘‘quasi-federal’’ European Coal and 
Stee. Comraunity. | i 

The author seems sometimes inclined to follow the fashionable ‘‘politi- 
cal” interpretation, but balances it, in good judgment, by his admission 
that an interpretation of legal documents against the letter of the law, 
however convenient politically, is, in the last analysis, not in the interest 
of ‘a sound development of the law. There are many: details in the book 
with which this writer would not agree; but, in general, it is an interesting 
and valuable study. 

JosEF L. Kunz 


Une Expérience d’ Administration internationale d'un Territoire: L’Occu- 
potion de la Crète, 1897-1909. By Jean Stanislaw Dutkowski. Paris: 
Editions A. Pedone, 1958. pp. 141. 


The topic of Dr. Dutkowski’s study may seem, at the first glimpse, a 
little out of date; actually, however, the book is timely and merits at- 
tention, as it deals with a variety of questions connected: with the inter- 
national administration of territory in general. The author rightly treats 
the zoverning of Crete by the states of the European Concert as an im- 
portant precedent in the development of international law; the experience 
gainad: from this experiment must have exerted an influence on some 
decisions and institutions of the League of Nations and the United Nations. 
Curiously enough, the international administration of Crete had many 
features similar to that of Germany in 1945-1948. The value of the 
book for today’s students of international law and relations is pointed out 
in an able foreword by Professor Suzanne Bastid. 
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The persecutions and massacres of the Christians on Crete by the Turks 
and the following uprisings of the Greek population incited the Great 
- Powers to intervene and occupy the island by detachments of their troops. 
The steps taken by the Great Powers, gradually depriving Turkey of her 
sovereign rights on Crete, prepared the union of the island with Greece 
which finally occurred in 1918. The author did not analyze the his- 
torical events which resulted in this solution of the problem. He is in- 
terested only in questions of international law connected with the 12-year 
military occupation of the island. During the whole period from 1897 
to 1909, the sovereignty: of Turkey over Crete was, in principle, com- 
pletely recognized; the situation created offered, therefore, an interesting 
example, to use the traditional concepts of international law, of the 
exercise by an international administration of sovereign rights over a 
territory belonging to a sovereign state. 

In the light of the classical theory of international law, the easiest ex- 
planation of this phenomenon is to be found in a fictitious consent by the 
Sultan to the action of the Great Powers. Besides this fiction, in the 
interpretation of Dr. Dutkowski, the steps undertaken by the Great Powers 
could be understood as conforming to the principles of international law 
because of the provisions of the Treaty of Paris of 1856 and that of 
Berlin of 1878, and by the application of the doctrine of ‘‘ humanitarian 
intervention.’’ The treaties guaranteed the independence and territorial 
integrity of Turkey. The insurrections of the Greek population on the 
island could endanger this integrity, and therefore the steps taken by the 
Powers could, in the light of the treaties, be treated as well founded. 
Besides, by the Treaty of Berlin, Turkey committed itself to extend an 
autonomy to the island; the non-fulfilment of this obligation justified 
the intervention of the other signatories of the Treaty. 

The book of Dr. Dutkowski will be read with interest not only by inter- 
national lawyers, but by any lawyer, historian, political or social scientist, 
and any person who is not indifferent to problems of international life. 
And, after getting acquainted with the action of the Great Powers in the 
problem of Crete, many readers will make a comparison between the 
present times and the situation half a century ago. In spite of all the 
vices and abuses of the system of the European Concert, the Great Powers 
were able to agree on a joint and energetic action when faced with perse- 
cutions of a little segment of population, in spite of the fact that their 
interests were in many respects diametrically opposed. Today the Western 
Powers look indifferently on the extermination of millions of people by 
Asiatic methods; the genocide of the Baltic nations aroused only weak 
protests, if any, by the nations which subscribed to the noble principles 
of the United Nations, and the Genocide Convention itself finds bitter 
opponents in the United States and some other Western Powers. 

W. J. WAGNER 
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American Military Government Courts in Germany: Their Réle in the 
Democratization of the German People. By Ely E. Nobleman. Wash- 
ington: Provost Marshal General’s School, Military Government Depart- 
ment, 1953. pp. x, 261. 


This work brings together in one place a mass of valuable historical 
material on military government tribunals, with particular reference to 
those established in occupied Germany during and following World War 
II. It is written by one who had considerable personal experience as a 
member of these courts in Germany in the early days, and who has as- 
siduously followed developments since he ceased to be actively connected 
with them. His personal experiences are frequently depicted to illustrate 
particular points throughout the volume, thus giving life to what could 
otherwise be a rather factual recital. 

In consulting this work, one must bear In mind that it is a ‘‘training 
packet’’ for study by those concerned with problems of military govern- 
ment. Practical administration of military government tribunals is there- 
fore stressed, rather than the legal basis for their existence and. operation. 
Nevertheless the first chapter is devoted to ‘‘The International Legal Basis 
for the Establishment of Occupational [ste] Tribunals.’’ A subject as wide 
in scope as this cannot adequately be dealt with in 12 pages, including foot- 
notes, and the result is that one might question certain statements found 
in this compressed introductory chapter on the ground that they need 
further qualification or explanaticn. 

The discussion of American Military Government tribunals prior to 
World War II brings together a valuable collection of precedents, ampli- 
fied in the appendices which contain copies of important documents re- 
lating to administration of justice in occupied areas in various conflicts in 
our history. The bulk of the volume, however, deals with military govern- 
ment courts as established in Germany during and following World War 
II. No significant detail has been overlooked, from early policy and plan- 
ning for the courts through their establishment, their operation, their 
procedure, their jurisprudence, and even post-trial matters such as clem- 
ency, parole, and amnesty. The early courts of the combat and im- 
mediate post-combat period are portrayed in greatest detail, including such 
matters as description of the courtroom, illustration of the attitudes and 
reactions of the accused, administrative shortcomings, special treatment of 
juvenile offenders, problems of securing interpreters, and many other 
facets of operating the courts—even a statistical summary from which 
the magnitude of the operation can be judged by the fact that in 1946 
= alone these courts tried almost 160,000 cases. Such a detailed record is 
a valuable addition to the library of legal, military government and 
political science publications. . 

The development of the civilian-type courts is also shown. These were 
inaugurated in 1948 in a court system closely paralleling the civil courts 
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of the United States. Here again it is highly desirable to have such record 
for use in historical study and future policy planning. 

Throughout the volume the author develops his thesis ‘‘that military 
government courts, organized properly and staffed by competent military 
personnel, can be a most effective mechanism’’ in ‘‘orienting the thinking 
and outlook’’ of an occupied people. The author shows how in the court- 
room Americans can be seen at work by large numbers of local inhabitants, 
and if they are wisely and justly operated, they can inspire confidence and 
respect in the occupation administration. The book concludes on the note 
that in Germany the occupation courts ‘‘developed into the foremost ex- 
ample of democracy in action in the United States Area of Control in 
Germany.” 

‘Joan M. RAYMOND 


The Zone of Indifference. By Robert Strausz-Hupé. New York: G. P. 
Putnam’s Sons, 1952. pp. viii, 312. Index. $3.75. 


This book is a stimulating addition to the literature of international 
politics. It is devoted to a diagnosis of the schism that has developed in 
the Western community: the estrangement between the United States and 
Europe. The author focuses his attention on this particular area of inter- 
national politics, not for convenience, but because he is convinced that the 
most important task of the West at the present time is to defend Western 
culture. ‘‘It is a question of the survival of the West, political, economic, 
intellectual and spiritual.’ This culture that is to be defended is an alloy 
of three prime elements, Greek thought, Christian religion, and Roman 
law, tempered by. the recurring pressure of Asia. 
` Professor Strausz-Hupé places the beginning of the present schism at 
the time of the industrial revolution when, of the Western nations, only 
the United States was able to give the individual a dynamic relationship 
to the new society by providing ‘‘social mobility.’’ Europe on the other 
hand was unable to integrate the individual into the new industrial society, 
nor has it been able to rectify that mistake. This alienation of man and 
society is apparent, according to the author, in the Continental ‘‘disinte- 
grationalist philosophies’’ that today make communication between Ameri- 
ean and European intellectuals so difficult. | 

Not the least of the many additional factors working to alienate the 
United States and EHurope—-and this is one place where many readers will 
find difficulty in accepting the author’s thesis—is the inability. of Europe 
to accept the fact that the United States is now the standard-bearer of 
Western culture. Consequently, it is now the duty of the United States 
to use its moral and physical power to bring about the re-establishment of 
the unity of Western culture. Such action can result in either of two 
alternatives: ‘‘on the one hand the American empire and its European 
auxiliaries, and on the other, the West composed of autonomous powers, 


348 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


America, the British Commonwealth, and Europe.’’ It is clear that Pro- 
fessor Strausz-Hupé would prefer the latter, but if Europe does not 
awaken to its responsibilities, the issue is in doubt. 

In covering such a wide range of material in such a small volume, the 
result is, as the author himsel? points out, that there are many generaliza- 
tions which are often quite sweeping in character. The reviewer, for in- 
stance, would lke to see a more precise definition of Western culture. 
With such a definition it is possible that the reader might be able to accept 
more readily the controversial view that the United States now stands alone 
as the torch-bearer of Western culture. Some of the other interesting 
generalizations that the author presents, but does not develop, include: 
the inference that there is an historical impossibility of a rapprochement 
between the East and West; that as a result of World War II ‘‘Germany 
was struck from the list of Great Powers’’ forever; and ‘‘the optimum 
unit of national government today is about five to ten million square miles 
and a population of one hundred and fifty to two hundred millions.’’ In 
addition, the reviewer cannot help but wish that the author had treated 
the impact of the new concepts of atomic warfare on the problem of 
European integration and European willingness to join with the United 
States in a united front against the pressure of Asia. 

The virtues of the book are many. It emphasizes the traditional Ameri- 
can ties to Europe and the importance of European affairs to America’s 
future at a time when isolationist policies again seem to offer a refuge 
for many. In his analysis the author roams freely in several fields of 
knowledge, constantly. drawing interesting historical analogies to the 
present position of the West. The book thus offers glimpses into many 
areas that are not usually treated by the political scientist. The opinions 
that result are well worth considering at this crucial point in Western 
history. 
- George A. Coppine, JR. 


Modern World Politics. (8rd ed.) By Thorsten V. Kalijarvi and As- 
sociates. New York: Thomas Y. Crowell Co., 1953. pp. xi, 660. Index. 
$6.50. 


So many and so varied are the topics that must be included in a 
- volume of modern world politics that the editor is hard put to it not only 
to keep his volume up to date but to preserve even the logical continuity 
of his text. Nct only are new events taking place that make even a recent 
edition out of date, but the events themselves are opening up new per- 
spectives which force an editor to recast the moulds in which he has 
hitherto classified his material. In five successive chapters, bearing the 
titles, The Moment of Decision, Fundamentals of International Relations, 
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Techniques and Instruments of Power Politics, The Great Regions in 
World Politics, and Peace in Our Time, Professor Kalijarvi and. his seven- 
teen collaborators have sought to put before the student a logical and 
comprehensive picture of the new world of polities in which we are living, 
and as a factual survey the volume is all that could be desired. Whether 
its basic thesis is sound, that ‘‘ world polities, like all polities, is a struggle 
for power,’’ is, however, debatable; and it is difficult at times to follow the 
argument in that respect, notably in the opening chapter on ‘‘The Nature 
of Power Polities,’ which seems inconsistent with other chapters in which 
moral idealism and economic interdependence are emphasized. 


C. G. F. 


International Relations: The World Community in Transition. By Norman 
D. Palmer and Howard C. Perkins. Boston: Houghton Mifflin Co., 
1953. pp. 1270. Index. $7.00. 


Professors Palmer and Perkins have written a book which may become 
a classic in the field of international relations. It is much more than a 
textbook, and should be of use to anyone interested in the current problems 


of this distraught world. The publishers have been generous, and there’ 


are over 1200 pages of unhasty survey. A great deal of work must have 
gone into it: there are many quotations and citations from thinkers in 
many: lands and of many viewpoints. 

The teacher or writer in the field of international relations always has 
a problem ‘as to what should be included—international law, international 
organization, economics, psychology? The authors have solvad this prob- 
lem by including them all, with some history, theory, comparative govern- 
ment and other things, and all is surprisingly well tied together into a 
continuing story. They begin (Part I) with the states system and national 
power, and follow this (Part II) with the instruments for the promotion 
of national interest—diplomacy, economics, propaganda, war. Part ITI, 
called ‘‘Controls’’ deals with balance of power, collective security, inter- 


national law. Part IV picks up the history from 1900-1945: Part V sur- > 


veys the problems of reconstruction, the tide of nationalism especially in 


` Asia-Africa, and regionalism; Part VI studies the foreign policies of the 


great Powers, especially the Soviet Union. The book concludes with three 
chapters on the United Nations and with the question: Will the world to- 
morrow be the same world still? 

The authors’ viewpoint lies somewhere between the ‘‘realism’’ of Mor- 
genthau and the ‘‘idealism’’ of world government advocates, and is much 
more realistic than either. The ‘‘Preview of the World Tomorrow”? is 
sound, though depressing. The book is a thorough and useful job; it is 
also interesting to read. 

CLYDE EAGLETON 


` 
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International Relations: Basic Documents. By Elmer Plischke. New 
York: D. Van Nostrand Co., 1953. pp. xii, 194. Index. $2.95. 


This is a collection of documents ‘‘illustrative of the relations of states’’ 
intended tc supplement rather than to replace textbooks. It appears to 
be most useful for courses in international law and diplomacy, though 
much of the material would be helpful in other international courses. 
There is a great deal of useful material packed into small space, such as 
organization cherts of foreign offices, diplomatic missions, and international 
organizations; quotations from documents to illustrate representation 
and voting; ways of recognizing states; procedures of international tri- 
bunals, et cetera. It includes documents rarely seen by students, such as 
letters of recall to ‘diplomats, declarations of war, and so on; and many 
agreements concerning current problems. It would be quite a task for an 
instructor to gather these 225 documents conveniently to hand; he should 
find this collection well selected and quite useful. 


CLYDE EAGLETON 
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NORTH ATLANTIC TREATY ORGANIZATION 


AGREEMENT BETWEEN THE PARTIES TO THE NORTH 
ATLANTIC TREATY REGARDING THE 
STATUS OF THEIR FORCES * 


Signed at London, June 19, 1951; in force August 238, 1958 


The Parties to the North Atlantic Treaty signed in Washington on 4th 
April, 1949,1 | 

Considering that the forces of one Party may be sent, by arrangement, 
to serve in the territory of another Party; 

Bearing in mind that the decision to send them and the conditions under 
which they will be sent, in so far as such conditions are not laid down by 
the present Agreement, will continue to be the subject of separate arrange- 
ments between the Parties concerned ; 

Desiring, however, to define the status of stich forces while in the terri- 
tory of another Party; 

Have agreed as follows: 


ARTICLE I 


1. In this Agreement the expression— 


(a) ‘‘force’’? means the personnel belonging to the land, sea or air 
armed services of one Contracting Party when in the territory of another 
Contracting Party in the North Atlantic Treaty area in connexion with 
their official duties, provided that the two Contracting Parties concerned 
may agree that certain individuals, units or formations shall not be 
regarded as constituting or included in a ‘‘force’’ for the purposes of the 
present Agreement; 

(b) ‘civilian component’’ means the civilian personnel accompanying 
a force of a Contracting Party who are in the employ of an ermed service 
of that Contracting Party, and who are not stateless persons, nor na- 
tionals of any State which is not a Party to the North Atlantic Treaty, 
nor nationals of, nor ordinarily resident in, the State in which the force 
is located ; 


*Senate Exec. T, 82d Cong., 2d Sess.; Treaties and Other International Acts Series 
2846 (Department of State Publication 5307). Instruments of ratification have been 
deposited on behalf of Belgium, Canada, France, The Netherlands, Norway and the 
United States. 

1 Treaties and Other International Acts Series 1964; 63 Stat., pt. 2, p. 2241 [this 
JOURNAL, Supp., Vol. 43 (1949), p. 159]. 


83 


84, THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


(c) ‘‘dependent’’ means the spouse of a member of a force or of a 
civilian component, or a child of such member depending on him or her 
for support; 

(d) ‘‘sending State’? means the Contracting Party to which the force 
belongs; 

(e) ‘‘recelving State’? means the Contracting Party in the territory 
of which the force or civilian component is located, whether it be sta- 
tioned there or passing in transit; 

(f) ‘‘military authorities of the sending State’ means those au- 
thorities of a sending State who are empowered by its law to enforce the 
military law of that State with respect to members of its forces or 
civilian components; 

(g) “North Atlantic Council” means the Council established by 
Article 9 of the North Atlantic Treaty or any of its subsidiary bodies 
authorised to act on its behalf. 


2. This Agreement shall apply to the authorities of political sub- 
divisions of the Contracting Parties, within their territories to which the 
Agreement applies or extends in accordance with Article XX, as it applies 
to the central authorities of those Contracting Parties, provided, however, 
that property owned by political sub-divisions shall not be considered to be 
property owned by a Contracting Party within the meaning of Article VIII. 


ARTICLE IT 


It is the duty of a force and its civilian component and the members 
thereof as well as their dependents to respect the law of the receiving State, 
and to abstein from any activity inconsistent with the spirit of the present 
Agreement, and, in particular, from any political activity In the receiving 
State. It is also the duty of the sending State to take necessary measures 
to that end. 


ARTICLE III 


1. On the conditions specified in paragraph 2 of this Article and subject 
to compliance with the formalities established by the receiving State re- 
lating to entry and departure of a foree or the members thereof, such 
members shall be exempt from passport and visa regulations and immigra- 
tion inspection on entering or leaving the territory of a receiving State. 
They shall also be exempt from the regulations of the receiving State on 
the registration and control of aliens, but shall not be considered as ac- 
quiring any right to permanent residence or omen in the territories of 
the receiving State. 

2. The following documents only will be required in respect of members 
of a force. They must be presented on demand: 
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(a) personal identity card issued by the sending State showing 
names, date of birth, rank and number (if any), service, and photograph; 

(6) individual or collective movement order, in the language of the 
sending State and in the English and French languages, issued by an 
appropriate agency of the sending State or of the North Atlantic Treaty 
Organisation and certifying to the status of the individual or group as 
a member or members of a force and to the movement ordered. The 
receiving State may require a movement order to be countersigned by its 
appropriate representative. 


3. Members of a civilian component and dependents shall be so described 
in their passports. 

4. If a member of a force or of a civilian component leaves the employ 
of the sending State and is not repatriated, the authorities of the sending 
State shall immediately inform the authorities of the. receiving State, 
giving such particulars as may be required. The authorities of the send- 
ing State shall similarly inform the authorities of the receiving State of 
any member who has absented himself for more than twenty-one days. 

5. If the receiving State has requested the removal from its territory of 
a member of a force or civilian component or has made an expulsion order 
against an ex-member of a force or of a civilian component or against a 
dependent of a member or ex-member, the authorities of the sending State 
shall be responsible for receiving the person concerned within their own 
territory or otherwise disposing of him outside the receiving State. This 
paragraph shall apply only to persons who are not nationals of the re- 
ceiving State and have entered the receiving State as members of a force 
or civilian component or for the purpose of becoming such members, and 
to the dependents of such persons. : | 


ARTICLE IV 
The receiving State shall either 


(a) accept as valid, without a driving test or fee, the driving permit 
or licence or military driving permit issued by the sending State or a 
sub-division thereof to a member of a force or of a civilian component; or 

(b) issue its own driving permit or licence to any member of a force 
or civilian component who holds a driving permit or licence or military 
driving permit issued by the sending State or a sub-division thereof, 
provided that no driving test shall be required. 


ARTICLE V 


1. Members of a force shall normally wear uniform. Subject to any 
arrangement to the contrary between the authorities of the sending and 
receiving States, the wearing of civilian dress shall be on the same condi- 
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tions as for members of the forces of the receiving State. Regularly 
constituted units or formations of a force shall be in uniform when crossing 
a frontier. 

2. Service vehicles of a force or civilian component shall carry, in addi- 
tion to their registration number, a distinctive nationality mark. 


ARTICLE VI 


Members of a force may possess and carry arms, on condition that they 
are authorised to do so by their orders. The authorities of the sending 
State shall give sympathetic consideration to requests from the receiving 
State concerning this matter. 


o ARTICLE VII 
_ 1. Subject to the provisions of this Article, 


(a) the military authorities of the sending State shall have the right 
to exercise within the receiving State all criminal and disciplinary 
jurisdiction conferred on them by the law of the sending State over all 
persons subject to the military law of that State; 

(b) the authorities of the receiving State shall have jurisdiction over 
the members of a force or civilian component and their dependents with 
respect to offences committed within the territory of the receiving State 
and punishable by the law of that State. 


2. (a) The military authorities of the sending State shall have the right 
to exercise exclusive jurisdiction over persons subject to the military law 
of that State with respect to offences, including offences relating to its 
security, punishable by the ne of the sending State, but not by the law of 
the receiving State. 

(b) The authorities of the receiving State shall have the right to exercise 
exclusive jurisdiction over members of a force or civilian component and 
their dependents with respect to offences, including offences relating to the 
security of that State, ESE by its law but not by the law of the 
sending State. 

(c) For the purposes of, this paragraph and of paragraph 3 of this 
Article a security offence against a State shall include 


(i) treason against the State; 

(ii) sabotage, espionage or violation of any law relating to official 
secrets of that State, or secrets relating to the national defence of that 
State. 


3. In cases where the right to exercise jurisdiction is concurrent the 
following rules shall apply: 
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(a) The military authorities of the sending State shall have the primary 
right to exercise jurisdiction over a member of a force or of a civilian 
component in relation to 


(i) offences solely against the property or security of that State, or 
offences solely against the person or property of another member of the 
force or civilian component of that State or of a dependent; 

(ii) offences arising out of any act or omission done in the performance 
of official duty. 


(b) In the case of any other offence the authorities of the receiving 
State shall have the primary right to exercise jurisdiction. 

(c) If the State having the primary right decides not to exercise juris- 
diction, it shall notify the authorities of the other State as soon as prac- 
ticable. The authorities of the State having the primary right shall give 
sympathetic consideration to a request from the authorities of the other 
State for a waiver of its right in cases where that other State considers 
such waiver to be of particular importance. 

4. The foregoing provisions of this Article shall not imply any right 
for the military authorities of the sending State to exercise jurisdiction 
over persons who are nationals of or ordinarily resident in the receiving 
State, unless they are members of the force of the sending State. . 

5. (a) The authorities.of the, receiving and sending States shall assist 
each other in the arrest of members of a force or civilian component or their 
dependents in the territory of the receiving State and in handing them 
over to the authority which is to exercise jurisdiction in accordance with 
the above provisions. 
= (b) The authorities of the receiving State shall notify promptly the 

military authorities of the sending State of the arrest of any member of a 
force or civilian component or a dependent. 

(c) The custody of an accused member of a force or civilian component 
over whom the receiving State is to exercise jurisdiction shall, if he is in 
the hands of the sending State, remain with that State until he is charged 
by the receiving State. 

6. (a) The authorities of the receiving and sending States shall assist 
each other in the carrying out of all necessary investigations into offences, 
and in the collection and production of evidence, including the seizure and, 
in proper cases, the handing over of objects connected with an offence. 
The handing over of such objects may, however, be made subject to their 
return within the time specified by the authority delivering them. 

(b) The authorities of the Contracting Parties shall notify one another 
of the disposition of all cases in which there are concurrent rights to 
exercise jurisdiction. 

T. (a) A death sentence shall not be carried out in the receiving State 
by the authorities of the sending State if the legislation of the receiving 
State does not provide for such punishment in a similar case. 
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(b) The authorities of the receiving State shall give sympathetic con- 
sideration to a request from the authorities of the sending State for as- 
sistance in carrying out a sentence of imprisonment pronounced by the 
authorities of the sending State under the provision of this Article within 
the territory of the receiving State. | 

8. Where an accused has been tried in accordance with the provisions 
of this Article by the authorities of one Contracting Party and has been 
acquitted, or has been convicted and is serving, or has served, his sen- 
tence or has been pardoned, he may not be tried again for the same offence 
within the same territory by the authorities of another Contracting Party. 
However, nothing in this paragraph shall prevent the military authorities 
of the sending State from trying a member of its force for any violation 
of rules of discipline arising from an act or omission which constituted an 
offence for which he was tried by the authorities of another Contracting 
Party. 

9, Whenever a member of a force or civilian component or a depend- 
ent is prosecuted under the jurisdiction of a receiving State he shall be 
entitled— 


(a) to a prompt and speedy trial; 

(b) to be informed, in advance of trial, of the specific charge or 
charges made against him; 

(c) to be confronted with the witnesses against him ; 

(d) to have compulsory process for obtaining witnesses in his favour, 
if they are within the jurisdiction of the receiving State; 

(e) to have legal representation of his own choice for his defence or 
to have free or assisted legal representation under the conditions pre- 
vailing for the time being in the receiving State; 

(f) if he considers it necessary, to have the services of a competent 
interpreter; and 

(g) to communicate with a representative of the Government of the 
sending State and, when the rules of the court permit, to have such a 
representative present at his trial. 


10. (a) Regularly constituted military units or formations of a force 
shall have the right to police any camps, establishments or other premises 
which they occupy as the result of an agreement with the receiving State. 
The military police of the force may take all appropriate measures to en- 
sure the maintenance of order and security on such premises. 

(b) Outside these premises, such military police shall be employed only 
subject to arrangements with the authorities of the receiving State and 
in liaison with those authorities, and in so far as such employment is 
necessary to maintain discipline and order among the members of the 
force. 

11. Each Contracting Party shall seek such legislation as it deems nec- 
essary to ensure the adequate security and protection within its territory of 
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installations, equipment, property, records and official information of 
other Contracting Parties, and the punishment of persons who may 
contravene laws enacted for that purpose. 


ARTICLE VIII 


1. Each Cua Party waives all its claims against any other Con- 
tracting Party for damage to any property owned by it and used by its 
land, sea or air armed services, if such damage— 


(i) was caused by a member or an employee of the armed services of 
the other Contracting Party in the execution of his duties in connexion 
with the operation of the North Atlantic Treaty; or 

(ii) arose from the use of any vehicle, vessel or aircraft. owned by 
the other Contracting Party and used by its armed services, provided 
either that the vehicle, vessel or aircraft causing the damage was being 
used in connexion with the operation of the North Atlantic Treaty, or 
that the damage was caused to property being so used. 


Claims for maritime salvage by one Contracting Party against any other 
Contracting Party shall be waived, provided that the vessel or cargo salved 
was owned by a Contracting Party and being used by its armed services 
in connexion with the operation of the North Atlantic Treaty. 

2. (a) In the case of damage caused or arising as stated in paragraph 1 
to other property owned by a Contracting Party and located in its ter- 
ritory, the issue of the liability of any other Contracting Party shall be 
determined and the amount of damage shall be assessed, unless the Con- 
tracting Parties concerned agree otherwise, by a sole arbitratcr selected in 
accordance with sub-paragraph (b) of this paragraph. The arbitrator 
shall also decide any counter-claims arising out of the same incident. 

(b) The arbitrator referred to in sub-paragraph (a) above shall be 
selected by agreement between the Contracting Parties concerned from 
amongst the nationals of the receiving State who hold or have held high 
judicial office. If the Contracting Parties concerned are unable, within 
two months, to agree upon the arbitrator, either may request the Chairman 
of the North Atlantic Council Deputies to select a person with the aforesaid . 
qualifications. 

(c) Any decision taken by the arbitrator shall be binding and conclu- 
sive upon the Contracting Parties. 

(d) The amount of any compensation awarded by the arbitrator shall 
be distributed in accordance with the provisions of paragraph (e) (i), 
(ii) and (iii) of this Article. 

(e) The compensation of the arbitrator shall be fixed by: agreement be- 
tween the Contracting Parties concerned and shall, together with the neces- 
sary expenses incidental to the performance of his duties, be defrayed in 
equal proportions by them. 
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(ff) Nevertheless, each Contracting Party waives its claim in any such 
case where the damage is less than: 


Belgium: B.fr. 70,000. Luxembourg: L.fr. 70,000. 
Caneda: $1,460. Netherlands: Fl. 5,320. 
Denmark: Kr. 9,670. Norway: Kr. 10,000. 
France: F.fr. 490,000. _ Portugal: Es. 40,250. 
Iceland: Kr. 22,800. United Kingdom: £500. 
Italy: Li. 850,000. United States: $1,400. 


Any other Contracting Party whose property has been damaged in the 
same incident shall also waive its claim up to the above amount. In the 
case of considerable variation in the rates of exchange between these 
currencies the Contracting Parties shall agree on the appropriate adjust- 
ments of these amounts. 

3. For the purposes of paragraphs 1 and 2 of this Article the expres- 
sion ‘‘owned by a Contracting Party’’ in the case of a vessel includes 
a vessel on bare boat charter to that Contracting Party or requisitioned 
by it on bare boat terms or seized by it in prize (except to the extent 
that the risk of loss or liability is borne by some person other than such 
Contracting Party). 

4. Each Contracting Party waives all its claims against any other Con- 
tracting Party for injury or death suffered by any member of its armed 
services while such member was engaged in the performance of his official 
duties. 

5. Claims (other than contractual claims and those to which paragraphs 
6 or 7 of this Article apply) arising out of acts or omissions of members 
of a force or civilian component done in the performance of official duty, 
or out of any other act, omission or occurrence for which a force or 
civilian component is legally responsible, and causing damage in the 
territory of the receiving State to third parties, other than any of the Con- 
tracting Parties, shall be dealt with by the receiving State in accordance 
with the following provisions: 


(a) Claims shall be filed, considered and settled or adjudicated in 
accordance with the laws and regulations of the receiving State with 
respect to claims arising from the activities of its own armed forces. 

(b) The receiving State may settle any such claims, and payment of 
the amount agreed upon or determined by adjudication shall be made 
by the receiving State in its currency. 

(c) Such payment, whether made pursuant to a settlement or to 
adjudication of the case by a competent tribunal of the receiving State, 
or the final adjudication by such a tribunal denying payment, shall be 
binding and conclusive upon the Contracting Parties. 

(&) Every claim paid by the receiving State shall be communicated 
to the sending States concerned together with full particulars and a 
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proposed distribution in conformity with sub-paragraphs (e) (i), (ii) 
and (iii) below. In default of a reply within two months, the proposed 
distribution shall be regarded as accepted. 

(e) The cost incurred in satisfying claims pursuant to the preceding 
sub-paragraphs and paragraph 2 of this Article shall be distributed be- 
tween the Contracting Parties, as follows: 


(1) Where one sending State alone is responsible, the amount awarded 
or adjudged shall be distributed in the proportion of 25 per cent. 
chargeable to the receiving State and 75 per cent. chargeable to the 
sending State. 

(11) Where more than one State is responsible for the damage, the 
amount awarded or adjudged shall be distributed equally among them: 
however, if the receiving State is not one of the States responsible, its 
contribution shall be half that of each of the sending States. 

(iii) Where the damage was caused by the armed services of the 
Contracting Parties and it is not possible to attribute it specifically 
to one or more of those armed services, the amount awarded or ad- ' 
judged shall be distributed equally among the Contracting Parties 
concerned: however, if the receiving State is not one of the States by 
whose armed services the damage was caused, its contribution shall be 
half that of each of the sending States concerned. 

(iv) Every half-year, a statement of the sums paid by the receiving 
State in the course of the half-yearly period in respect of every case 

= regarding which the proposed distribution on a percentage basis has 
been accepted, shall be sent to the sending States concerned, together 
with a request for reimbursement. Such reimbursement shall be made 
within the shortest possible time, in the currency of the receiving State. 


(f) In eases where the application of the provisions of sub-paragraphs 
(b) and (e) of this paragraph would cause a Contracting Party serious 
hardship, it may request the North Atlantic Council to arrange a settle- 
ment of a different nature: 

(g) A member of a force or civilian component shall nct be subject 
to any proceedings for the enforcement of any judgment given against 
him in the receiving State in a matter arising from the performance of 
his official duties. 

(h) Except in so far as sub-paragraph (e) of this paragraph applies 
to claims covered by paragraph 2 of this Article, the provisions of this 
paragraph shall not apply to any claim arising out of or in connexion 
with the navigation or operation of a ship or the loading, carriage, or 
discharge of a cargo, other than claims for death or personal injury to 
which paragraph 4 of this Article does not apply. 
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6. Claims against members of a force or civilian component arising out 
of tortious acts or omissions in the receiving State not done in the per- 
formance of official duty shall be dealt with in the following manner: 


(a) The authorities of the receiving State shall consider the claim and 
assess compensation to the claimant in a fair and just manner, taking 
into account all the circumstances of the case, including the conduct of 
the injured person, and shall prepare a report on the matter. 

(6) The report shall be delivered to the authorities of the sending 
State, who shall then decide without delay whether they will offer an 
ex gratia payment, and if so, of what amount. 

(c) If an offer of ex gratia payment is made, and accepted by the 
claimant in full satisfaction of his claim, the authorities of the sending 
State shall make the payment themselves and inform the authorities of 
the receiving State of their decision and of the sum paid. 

(d) Nothing in this paragraph shall affect the jurisdiction of the 
courts of the receiving State to entertain an action against a member of 
a force or of a civilian component unless and until there has been pay- 
ment in full satisfaction of the claim. 


7. Claims arising out of the unauthorized use of any vehicle of the 
armed services of a sending State shall be dealt with in accordance with 
paragraph 6 of this Article, except in so far as the force or civilian com- 
ponent is legally responsible. | 

8. If a dispute arises as to whether a tortious act or omission of a member 
of a force or civilian component was done in the performance of official 
duty or as to whether the use of any vehicle of the armed services of a 
sending State was unauthorised, the question shall be submitted to an 
arbitrator appointed in accordance with paragraph 2 (b) of this Article, 
whose decision on this point shall be final and conclusive. 

9. The sending State shall not claim immunity from the jurisdiction 
of the courts of the receiving State for members of a force or civilian com- 
ponent in respect of the civil jurisdiction of the courts of the receiving 
State except to the extent provided in paragraph 5 (g) of this Article. 

10. The authorities of the sending State and of the receiving State shall 
co-operate in the procurement of evidence for a fair hearing and disposal 
of claims in regard to which the Contracting Parties are concerned. 


ARTICLE IX 


1. Members cf a force or of a civilian component and their dependents 
may purchase locally goods necessary for their own consumption, and 
such services as they need, under the same conditions as the nationals of 
the receiving State. 

2. Goods which are required from local sources for the subsistence of 
a force or civilian component shall normally be purchased through the 


OFFICIAL DOCUMENTS 93 


authorities which purchase such goods for the armed services of the re- 
ceiving State: In order to avoid such purchases having any adverse effect 
on the economy of the receiving State, the competent authorities of that 
State shall indicate, when necessary, any articles the purchase of which 
should be restricted or forbidden. | 

. 8. Subject to agreements already in force or which may hereafter be 
made between the authorised representatives of the sending and receiving 
States, the authorities of the receiving State shall assume sole responsi- . 
bility for making suitable arrangements to make available tc a force or a 
civilian component the buildings and grounds which it requires, as well as 
facilities and services connected therewith. These agreements and ar- 
rangements shall be, as far as possible, in accordance with the regulations 
governing the accommodation and billeting of similar personnel of the 
receiving State. In the absence of a specific contract to the contrary, the 
laws of the receiving State shall determine the rights and obligations aris- 
ing out of the occupation or use of the buildings, grounds, facilities or 
services. . 

4, Local civilian labour requirements of a force or civilian component 
shall be satisfied in the same way as the comparable requirements of the 
receiving State and with the assistance of the authorities of the receiving 
State through the employment exchanges. The conditions of employment 
and work, in particular wages, supplementary payments and conditions 
for the protection of workers, shall be those laid down by the legislation 
of the receiving State. Such civilan workers employed by a force or 
civilian component shall not be regarded for any purpose as being members 
of that force or civilian component. 

5. When a force or a civilian component has- -at the place where it is 
stationed inadequate medical or dental facilities, its members and their 
dependents may receive medical and dental care, including hospitalization, 
under the same conditions as comparable personnel of the receiving State. 

6. The receiving State shall give the most favourable consideration to 
requests for the grant to members of a force or of a civilian component of 
travelling facilities and concessions with regard to fares. These facilities 
and concessions will be the subject of special arrangements to be made 
between the Governments concerned. 

7. Subject to any general or particular financial arrangements between 
the Contracting Parties, payment in local currency for goods, accommoda- 
tion and services furnished under paragraphs 2, 3, 4 and, if necessary, 5 
and 6, of this Article shall be made promptly by the authorities of the 
force. . 

8. Neither a force, nor a civilian component, nor the members thereof, 
nor their dependents, shall by reason of this Article enjoy any exemption 
from taxes or duties relating to purchases and services chargeable under 
the fiseal regulations of the receiving State. 
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ARTICLE X 


1. Where the legal incidence of any form of taxation in the receiving 
State depends upon residence or domicile, periods during which a member 
of a force or civilian component is in the territory of that State by reason 
solely of his being a member of such force or civilian component shall not 
be considered as periods of residence therein, or as creating a change of 
residence or domicile, for the purposes of such taxation. Members of a 
force or civilian component shall be exempt from taxation in the receiving 
State on the salary and emoluments paid to them as such members by the 
sending State or on any tangible movable property the presence of which 
in the receiving State is due solely to their temporary presence there. 

2. Nothing in this Article shall prevent taxation of a member of a force 
or civilian component with respect to any profitable enterprise, other than 
his employment as such member, in which he may engage in the receiving 
State, and, except as regards his salary and emoluments and the tangible 
movable property referred to m paragraph 1, nothing in this Article shall 
prevent taxation to which, even if regarded as having his residence or 
domicile outside the territory of the receiving State, such a member is 
liable under the law of that State. 

3. Nothing in this Article shall apply to ‘‘duty’’ as defined in paragraph 
12 of Article XI. | 

4, For the purposes of this Article the term ‘‘member of a force’’ shall 
not include any person who is a national of the receiving State. 


ARTICLE XT 


1. Save as provided expressly to the contrary in this Agreement, members 
of a force and of a civilian component as well as their dependents shall be 
subject to the laws and regulations administered by the customs authorities 
of the receiving State. In particular the customs authorities of the re- 
ceiving State shall have the right, under the general conditions laid down 
by the laws and regulations of the receiving State, to search members of 
a force or civilian component and their dependents and to examine their 
luggage and vehicles, and to seize articles pursuant to such laws and regu- 
lations. , 

2. (a) Tke temporary importation and the re-exportation of service ve- 
hicles of a force or civilian component under their own power shall be 
authorised free of duty on presentation of a triptyque in the form shown 
in the Appendix to this Agreement.* 

(b) The temporary importation of such vehicles not under their own 
power shall be governed by paragraph 4 of this Article and the re-exporta- 
tion thereof by paragraph 8. 

(c) Service vehicles of a force or civilian component shall be exempt 
from any tax payable in respect of the use of vehicles on the roads. 


* Not printed here. 
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3. Official documents under official seal shall not be subject to customs 
inspection. Couriers, whatever their status, carrying these documents 
must be in possession of an individual movement order issued in accord- 
ance with paragraph 2 (b) of Article ILI. This movement order shall 
show the number of despatches carried and certify that they contain only 
- official documents. . 

4, A force may import free of duty the equipment for the force and 
reasonable quantities of provisions, supplies and other goods for the ex- 
clusive use of the force and, in cases where such use is permitted by the 
receiving State, its civilian component and dependents. This duty-free 
importation shall be subject to the deposit, at the customs office for the 
place of entry, together with such customs documents as shall be agreed, 
of a certificate in a form agreed between the receiving State and the send- 
ing State signed by a person authorised by the sending State for that 
purpose. _ The designation of the person authorised to sign the certificates 
as well as specimens of the signatures and stamps to be used, shall be sent 
to the customs administration of the receiving State. 

5. A member of a force or civilian component may, at the time of his 
first arrival to take up service in the receiving State or at the time of the 
first arrival of any dependent to join him, import his personal effects and 
‘furniture free of duty for the term of such service. 

6. Members of a force or civilian component may import temporarily 
free of duty their private motor vehicles for the personal use of themselves 
and their dependents. There is no obligation under this Article to grant 
exemption from taxes payable in respect of the use of roads by private 
vehicles. i 

7. Imports made by the authorities of a force other than for the ex- 
clusive use of that force and its civilian component, and imports, other 
than those dealt with in paragraphs 5 and 6 of this Article, effected by 
members of a force or civilian component are not, by reason of this Article, 
entitled to any exemption from duty or other conditions. 

8. Goods which have been imported duty-free under paragraphs 2 (b), 
4,5 or 6 above— 


(a) may be re-exported freely, provided that, in the case of goods 
imported under paragraph 4, a certificate, issued in aceordance with 
that paragraph is presented to the customs office: the customs authorities, 
however, may verify that goods re-exported are as described in the 
certificate, if any, and have in fact been imported under the conditions 
of paragraphs 2 (b), 4, 5 or 6 as the case may be; 

(b) shall not normally be disposed of in the receiving State by way 
of either sale or gift: however, in particular cases such disposal may be 
authorised on conditions imposed by the authorities concerned of the 

receiving State (for instance, on payment of duty and tax and com- 
pliance with the requirements of the controls of trade and exchange). 
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9. Goods purchased in the receiving State shall be exported therefrom 
only in accordance with the regulations in force in the receiving State. 
10. Special arrangements for crossing frontiers shall be granted by the 
customs authorities to regularly constituted units or formations, provided 
that the customs authorities concerned have been duly notified in advance. 
11. Special arrangements shall be made by the receiving State so that 
fuel, oil and lubricants for use in service vehicles, aircraft and vessels of 
a force or civilian. component, may be delivered free of all duties and taxes. 
12. In paragraphs 1-10 of this Article— 


“duty” means customs duties and all other duties and taxes payable 
on importation or exportation, as the case may be, except dues and taxes 
which are no more than charges for services rendered; 

‘‘importation’’ includes withdrawal from customs warehouses or con- 
tinuous customs custody, provided that the goods concerned have not 
been grown, produced or manufactured in the receiving State. 


13. The provisions of this Article shall apply to the goods concerned 
not only when they are imported into or exported from the receiving State, 
but also when they are in transit through the territory of a Contracting 
Party, and for this purpose the expression ‘‘receiving State’’ in this 
Article shall be regarded as including any Contracting Party through whose 
territory the goods are passing in transit. 


ARTICLE XIT 


1. The customs or fiscal authorities of the receiving State may, as a 
condition oz the grant of any customs or fiscal exemption or concession 
provided for in this Agreement, require such conditions to be observed 
as they may deem necessary to prevent abuse. 

2. These authorities may refuse any exemption provided for by this 
Agreement in respect of the importation into the receiving State of articles 
grown, produced or manufactured in that State which have been exported 
therefrom without payment of, or upon repayment of, taxes or duties 
which would have been chargeable but for such exportation. Goods re- 
moved from a customs warehouse shall be deemed to be imported if they 
were regarded as having been exported by reason of being deposited in the 
warehouse. 


ARTICLE XIII 


1. In order to prevent offences against customs and fiscal laws and regu- 
lations, the authorities of the receiving and of the sending States shall 
assist each other in the conduct of enquiries and the collection of evidence. 


2, The authorities of a force shall render all assistance within their 
power to ensure that articles liable to seizure by, or on behalf of, the 
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` eustoms or fiscal authorities of the receiving State are handed to those 
authorities. 

3. The authorities of a force shall render all assistance within their 
power to ensure the payment of duties, taxes and penalties payable by 
members of the force or civilian component or their dependents. 

4. Service vehicles and articles belonging to a force or to its civilian 
component, and not to a member of such force or civilian component, 
seized by the authorities of the receiving State in connection with an 
offence against its customs or fiscal laws or regulations shall be handed 
over to the appropriate authorities of the force concerned. 


ARTICLE XIV 


1. A force, a civilian component and the members thereof, as well as 
their dependents, shall remain subject to the foreign exchange regulations 
of the sending State and shall also be subject to the regulations of the 
receiving State. . 

2. The foreign exchange authorities of the sending and the receiving 
States may issue special regulations applicable to a force or civilian com- 
ponent or the members thereof as well as to their dependents. 


ARTICLE XV 


1. Subject to paragraph 2 of this Article, this Agreement shall remain 
in force in the event of hostilities to which the North Atlantic Treaty ap- 
plies, except that the provisions for settling claims in paragraphs 2 and 
5 of Article VIII shall not apply to war damage, and that the provisions 
of the Agreement, and, in particular of Articles III and VII, shall im- 
mediately be reviewed by the Contracting Parties concerned, who may 
agree to such modifications as they may consider desirable regarding the 
application of the Agreement between them. 

2. In the event of such hostilities, each of the Contracting Parties shall 
have the right, by giving 60 days’ notice to the other Contracting Parties, 
to suspend the application of any of the provisions of this Agreement so 
far as it is concerned. If this right is exercised, the Contracting Parties 
shall immediately consult with a view to agreeing on suitable provisions 
to replace the provisions suspended. 


Artec XVI 


All differences between the Contracting Parties relating to the inter- 
pretation or application of this Agreement shall be settled by negotiation 
between them without recourse to any outside jurisdiction. Except where 
express provision is made to the contrary in this Agreement, differences 
which cannot be settled by direct negotiation shall be referred to the North 
Atlantic Council. - 
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ARTICLE XVII 


Any Contracting Party may at any time request the revision of any 
Article of this Agreement. The request shall be addressed to the North 
Atlantie Council 


' Artricue XVIII 


1. The present Agreement shall be ratified and the instruments of 
ratification .shall be deposited as soon as possible with the Government 
of the United States of America, which shall notify each signatory State 
of the date of deposit thereof. l 

2. Thirty days after four signatory States have deposited their instru- 
ments of ratification the present Agreement shall come into force between 
them. It shall come into force for each other signatory State thirty days 
after the deposit of its instrument of ratification. 

3. After it has come into force, the present Agreement shall, subject 
to the approval of the North Atlantic Council and to such conditions as 
it may decide, be open to accession on behalf of any State which accedes 
to the North Atlantic Treaty. Accession shall be effected by the deposit 
of an instrument of accession with the Government of the United States 
of America, which shall notify each signatory and acceding State of the 
date of deposit thereof. In respect of any State on behalf of which an 
instrument of accession is deposited, the present Agreement shall come 
into force thirty days after the date of the deposit of such instrument. 


ARTICLE XIX 


1. The present Agreement may be denounced by any Contracting Party 
after the expiration of a period of four years from the date on which the 
Agreement comes into force. 

2. The denunciation of the Agreement by any Contracting Party shall 
be effected by a written notification addressed by that Contracting Party, 
to the Government of the United States of America which shall notify all 
the other Contracting Parties of each such notification and the date of 
receipt thereof. 

3. The denunciation shall take effect one year after the receipt of the 
notification by the Government of the United States of America. After 
the expiration of this period of one year, the Agreement shall cease to be 
in foree as regerds the Contracting Party which denounces it, but shall 
continue in force for the remaining Contracting Parties. 


ARTICLE XX 


1. Subject to the provisions of paragraphs 2 and 3 of this Article, the 
present Agreement shall apply only to the metropolitan territory of a 
Contracting Party. 
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2. Any State may, however, at the time of the deposit of its instrument 
of ratification or accession or at any time thereafter, declare by notification 
given to the Government of the United States of America that the present 
Agreement shall extend (subject, if the State making the declaration con- 
siders it to be necessary, to the conclusion of a special agreement between 
that State and each of the sending States concerned), to all cr any of the 
territories for whose international relations it is responsible in the North 
Atlantic Treaty area. The present Agreement shall then extend to the 
territory or territories named therein thirty days after the receipt by the 
Government of the United States of America of the notification, or thirty 
days after the conclusion of the special agreements if required, or when 
it has come into force under Article XVIII, whichever is the later. 

3. A State which has made a declaration under paragraph 2 of this 
Article extending the present Agreement to any territory for whose in- 
ternational relations it is responsible may denounce the Agreement sepa- 
rately in respect of that territory in accordance with the provisions of 
Article XTX. 

In witness whereof the undersigned Plenipotentiaries have signed the 
present Agreement. 

Done in London this nineteenth day of June, 1951, in the English and 
French languages, both texts being equally authoritative, in a single original 
which shall be deposited in the archives of the Government cf the United 
States of America. The Government of the United States of America 
shall transmit certified copies thereof to all the signatory and acceding 
States. 


For the Kingdom of Belgium: 
OBERT DE THIEUSIES. 
For Canada: 
L. D. WILGRESS. 
For the Kingdom of Denmark: 
STEENSEN-LETH, 
For France: 
HERVÉ ALPHAND. 
For Iceland: 
GUNNLAUGER PÉTURSSON. 
For Italy: 
A. Rossi-Lonaui. 
For the Grand Duchy of HuneeOuTe i. 
A, CLASEN. 
For the Kingdom of the Netherlands: 
A. W. L. TJARDA van STARKENBORGH-STACHOUWER. 
For the Kingdom of Norway: 
Daa Bryn. 
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For Portugal : 
R. ENNES ULRICH, 

The Agreement is only applicable to the territory of Conti- 
nental Portugal, with the exclusion of the Adjacent Islands and 
the Overseas Provinces. 

For the United Kingdom of Great Britain and Northern Ireland: 
HERBERT MORRISON. 

For the United States of America: 
CHARLES M. SPOFFORD. 


I certiry THAT the foregoing is a true copy of the agreement between 
the parties to the North Atlantic Treaty regarding the status of their 
forces which was signed in the English and French languages at London 
on June 19, 1951, the signed original of which is deposited in the archives 
of the Govarament of the United States of America. 

In TESTIMONY WHEREOF, I, Dean AcHESON, Secretary of State of the 
United States of America, have hereunto caused the seal of the Depart- 
ment of State to be affixed and my name subscribed by the authentication 
officer of the said department, at the City of Washington, in the District 
of Columbia, this seventeenth day of July 1951. 


DEAN ACHESON, 
[SEAL] Secretary of State. 


By M. P. CHAUVIN, 
Authentication Oficer, 
Department of State. 


U. S&S. SENATE RESOLUTION OF RATIFICATION 


Resolved (two-thirds of the Senators present concurring therein), That 
the Senate advise and consent to the ratification of Executive T, 82d 
Congress, 2d session, an agreement between the parties to the North Atlantic - 
Treaty regarding the status of their forces, signed at London on June 19, 
1951. 

It is the understanding of the Senate, which understanding inheres in 
its advice end consent to the ratification of the agreement, that nothing 
in the agreement diminishes, abridges, or alters the right of the United 
States of America to safeguard its own security by excluding or removing 
persons whose presence in the United States is deemed prejudicial to its 
safety or security, and that no person whose presence in the United States 
is deemed prejudicial to its safety or security shall be permitted to enter 
or remain in the United States. 

In giving its advice and-consent to ratification, it is the sense of the 
Senate that: 
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1. The ariel jurisdiction provisions of article VII do not A 
a precedent for future agreements; 

2. Where a person subject to the military jurisdiction of the United 
States is to be tried by the authorities of a receiving state, under tke treaty 
the commanding. officer of the Armed Forces of the United States in such 
state shall examine the laws of such state with particular reference to the 
procedural safeguards contained in the Constitution of the United States; 

3. If, m the opinion of such commanding officer, under all the circum- 
stances of the case, there is danger that the accused will not be protected 
because of the absence or denial of constitutional rights he would enjoy 
in the United States, the commanding officer shall request the authorities 
of the receiving state to waive jurisdiction in accordance with the pro- 
visions of paragraph 3 (c) of article VII (which requires the receiving 
state to give ‘‘sympathetic consideration” to such request), and if such 
authorities refuse to waive jurisdiction, the commanding officer shall re- 
quest the Department of State to press such request through diplomatic 
channels and notification shall be given by the executive branch to the 
Armed Services Committees of the Senate and House of Representatives; 

4. A representative of the United States to be appointed: by the Chief of 
Diplomatie Mission with the advice of the senior United States military 
representative in the receiving state will attend the trial of any such 
person by the authorities of a receiving state under the agreement, and 
any failure to comply with the provisions of paragraph 9 of article VII 
of the agreement shall be reported to the commanding officer of the Armed 
Forces of the United States in such state who shall then request the De- 
partment of State to take appropriate action to protect the rights of the 
accused, and notification shall be given by the executive branch to the 
Armed Services Committees of the Senate and House of Representatives. 


/ CONTINENTAL SHELF 
AUSTRALIA 


Ta =. PROCLAMATION * 


Commonwealth of By His Excellency the Governor- 
Australia to wit. General in and over the Common- 

W. J. Slim wealth of Australia. 
Governor-General ; 


Waerrrtas International Law recognizes that there appertain to a coastal 

: state or territory sovereign rights over the sea-bed and subsoil of the conti- 

nental shelf contiguous to its coasts for the. purpose of exploring and ex- 
ploiting the natural resources of that sea-bed and subsoil: 


And whereas it is desirable to declare that Australia has those sovereign 
rights over the sea-bed and subsoil of the continental shelf contiguous to 
any part of the coasts of certain territories under its authority: 


- Now therefore I, Sir William Joseph Slim, the Governor-General afore- 
said, acting with the advice of the Federal Executive Council, ‘hereby, 
declare that Australia has sovereign rights over the sea-bed and subsoil of — 


Aaf the continental shelf contiguous to any part of its. coasts; and 
(b) the continental shelf contiguous to any part of the coasts of terri- 
tories under its authority other than territories administered 
under the trusteeship system of the United N ations, 


for the purpose of exploring and exploiting the natural resources of that 
sea-bed and subsoil :) 
$ And I further declare that nothing in this Proclamation affects— - 


(a) the character as high seas of aie outside the limits of territorial 
waters; or 
. (b) the status of the sea-bed and subsoil that lie pensdiil territorial 
waters. 
Given uncer my Hand aad the Seal of the Commonwealth of Australia 
this tenth day of September, in the year of our Lord, One thousand 
(L.S.) nine hundred and fifty-three, and in the second year of Her 
Majesty’s reign. 
By. His Excellency’s Command, 
ROBERT G. MENZIES 
Prime Minister 
God Save the Queen! 


rs 1 Commonwealth of Australia Gazette, Sept. 11, 1953, No. 56. | F oo 
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PROCLAMATION 


. Commonwealth of _ By His Excellency the Governor-, 3 
. Australia to wit. , - General in and over the Common- ES 
W. J. Slim Fo wealth of Australia. 


Governor-General 


Wuersas International Law recognizes that there appertain to a coastal. 
state or territory sovereign rights over the sea-bed and subsoil of the con- 
tinental shelf contiguous to its coasts for the purpose of exploring and ex- 
ploiting the natural resources of that sea-bed and subsoil: 


And whereas it is desirable to declare that those sovereign rights. exist ; 
in respect of the Territory of New Guinea: 


And whereas the Territory of New Guinea is administered by the Gov- ` 
ernment of Australia under the trusteeship system of the United Nations: 


_.Now therefore I, Sir William Joseph Slim, the Governor-General afore- 

aid, acting with the advice of the Federal Executive Council, hereby - 
Geclare that sovereign rights exist over the sea-bed and subsoil of the con- 

inental shelf contiguous to any pärt of the coasts of the Territory of _ 
' New Guinea for the purpose of exploring and: exploiting the natural re- 
. sources of that sea-bed and subsoil: 

And I further declare that those rights are exercisable by the Govern- 

ment of Australia as the Administering Authority of the Territory of 
New Guinea: 


And J also declare that ioin in this Proclamation TT A 


(a) the character as high seas of waters outside the limits of. terri- 
torial waters; or 
(b) -the status of the Bed-bed and subsoil that lie beneath territorial 
waters. 
Given under my Hand and the Seal of the Chimonweallh of Australia 
this tenth day of September, in the year of our Lord, One thousand 
(L.S.) nine hundred and fifty-three, and in the second year of Her 
Majesty’s reign. 
By His Excellency’s Command, ` a 
) ROBERT G. MENZIES 
Prime Minister 
God Save the Queen! 


ISRAEL 
PROCLAMATION 


| WHEREAS recent , scientific investigations indicate the presence of mineral: 
. wealth and other natural resources pil: the , Submarine areas contiguous to the * 
coasts of Israel; 
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Axp Wuereas it is desirable to take steps to preserve' these resources 
.and to assure their availability for the purpose of future research utilisa- 
“tion and development ; 

AxD Wuereas several other states have taken steps to exercise jurisdic- 
tion over the submarine areas contiguous to their coasts; ; 

: THEREFORE the Government of Israel hereby proclaims and publicly an- 

-nounzes as, follows: 


(1) The territory of the State of Israel shall include the sea-bed and the 
sub-soil of the submarine areas contiguous to the coasts of Israel and 
outside the territorial waters to the extent that the depth of ‘the 
superjacent-waters admits of the exploitation of the natural resources 
of those areas. | | 

2) Nothing contained in Paragraph 1 shall affect the character as high 
seas of the waters as are above the said submarine areas and outside 
the territorial waters of Israel. ) 


12 Ay 5712 (3 August 1952) ' 
by order of the Government: 
Hannan Even-Tov, 
Deputy Secretary to the Government. 


UNITED STATES 
SUBMERGED LANDS ACT? 
Approved May 22, 1953 
AN ACT 
(To CONFIRM AND ESTABLISH THE TITLES OF THE STATES TO LANDS BENEATH 
NAVIGABLE WATERS WITHIN STATE BOUNDARIES AND TO-THE NATURAL RE- 
' SOURCES WITHIN SUCH LANDS AND WATERS, TO PROVIDE FOR THE USE AND 
COMTROL GF SAID LANDS.AND RESOURCES, AND TO CONFIRM THE JURISDICTION . 


“AND CONTROL OF THE UNITED STATES OVER THE NATURAL RESOURCES OF 
THI SEABED OF THE CONTINENTAL SHELF SEAWARD OF STATE BOUNDARIES > 


Be tt enacted by the Senate and House of Representatives of the Unika 
States of America in Congress assembled, That this Act may be éited as the 
‘‘Sukmerged Lands Act.” 


. TITLE I 
DEFINITION 


Sec. 2. When used in this Act—. 
(a> The term ‘“‘lands beneath navigable waters’’ means— 


(1) all lands within the boundaries of each of the respective States 
which are covered by nontidal waters that were navigable under the 


1 Prb. Law 31, 83d Cong- Ist Sess. (H.R. 4198); 67 Stat. 29. 
ced 


ae abated 
+ 





IZ o 
+ 


2) 


P. 





Taia 


Se er eae Sa s OFFICIAL DOCUMENTS -5o 105 


EN a in 
ia 
oe 


laws of ‘Hie nitea States at the time such State became a member of 
the Union, or acquired sovereignty over such lands and waters there- 
after, up to the ordinary high water mark as heretofore or hereafter. 
modified by accretion, erosion, and reliction; ; 

(2) all lands permanently or periodically covered by tidal waters 
up to but not above the line of mean high tide and seaward to a line 
three geographical miles distant from the coast line of each such State 
and to the boundary line of each such State where in any case such 
boundary as it existed at the time such State became a member of the 
Union, or as heretofore approved by Congress, extends seaward (or: 
into the Gulf of Mexico) beyond ‘three geographical miles, and 

(3) all filled in, made, or reclaimed lands which formerly were lands 
beneath navigable waters, as hereinabove defined ; a | 


(b) The term ‘‘boundaries’’ includes the seaward boundaries of a State 
or its boundaries in the Gulf of Mexico or any'of the Great Lakes as they 
existed at the time such State became a member of the Union, or as here- 
tofore approved by the Congress, or as extended or confirmed pursuant 
to section 4 hereof but in no event shall the term ‘‘boundaries”’ or the term 
‘‘lands beneath. navigable waters” be interpreted as extending from the 
coast line more than three geographical miles into the Atlantic Ocean or 
the Pacific Ocean, or more than three marine leagues into the Gulf of ` 
Mexico; — 

(c) The term ‘‘coast line’’ means the line of ordinary low water along 
that portion of the coast which is in direct contact with the open sea and 
the line marking the seaward limit of inland waters; 

(d) The terms ‘‘grantees’’ and ‘lessees’? include (without limiting the 
generality thereof) all political subdivisions, municipalities, public and 
private corporations, and other persons holding grants or leases from a. 


‘State, or from its predecessor sovereign if legally validated, to lands be- 


neath navigable waters if such grants or leases were issued in accordance 
with the constitution, statutes, and decisions of the courts of the State in 


/ which such lands are situated, or of its predecessor sovereign: Provided, 
however, That nothing herein shall be construed as conferring upon said 


grantees or lessees any greater rights or interests other than are described 
herein and in their respective grants from the State, or its predecessor 
sovereign ; | 

(e) The term ‘‘natural resources’’ includes, without limiting the gen- 


-erality thereof, oil, gas, and all other minerals, and fish, shrimp, oysters, 


clams, crabs, lobsters; sponges, kelp, and other marine animal and plant. ` 
life but does not include water power, or the use of water for the produc- 
tion of power; 

(£) The term ‘‘lands beneath navigable waters’’ does not include the 


beds of streams in lands now or heretofore constituting a part of the public 
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lands of the United States if such streams were not aa in connec- 
tion with the public survey of such lands under. the laws of the United 
States and if the title to the beds of such streams was lawfully pens or 
conveyed by the United States or any State to any person; 

(g). The tarm “‘State’’ means any State of the Union; 

(h) The term ‘‘person’’ includes, in addition to a natural ‘person, an 
association, a State, a political subdivision of a State, or a a private, publie 
or. municipal corporation. 


A 


TITLE H 


‘LANDS BENEATH NAVIGABLE WATERS WITHIN STATE BOUNDARIES 

Suc. 3. RIGHTS oF THE Stares.— 

(a) It is hereby determined and declared to be in the public interest 
that (1) title to and ownership of the lands beneath navigable waters 
within the boundaries of the respective States, and the natural resources 
within such lands and waters, and (2) the right and power to manage, 
administer, lease, develop, and use the said lands and natural resources 
‘all in accordance with applicable State law be, and they are hereby, subject 
to the provisions hereof, recognized, confirmed, established, and vested in 
and assigned to the respective States or the persons who were on June 5, 
1950, entitled thereto under the law of the respective States in which the 
land is located, and the respective grantees, lessees, or successors in interest 
thereof; 

(b) ( 1) The United States hereby releases and relinquishes unto said 
States and persons aforesaid, except as otherwise reserved herein, all right, 
title, and interest of the United States, if any it has, in and to all said 
lands,' improvements, and natural resources; (2) the United States hereby 
releases and relinquishes all claims of the United States, if any it has, for 
money or damages arising out of any operations of said States or persons 
pursuant to State authority upon or within said lands and navigable waters; 
and (3) the Secretary of the Interior or the Secretary of the Navy or the 
Treasurer of the United States shall pay to the respective States or their 
grantees issuing leases covering such lands or natural resources all moneys 
paid thereunder io the Secretary of the Interior or to the Secretary of the 
Navy or to the Treasurer of the United States and subject to the control: 
of any of them or to the control of the United States on the effective date 
of this Act, except that portion of such moneys which (1) is required to be 
returned to a lessee; or (2) is deductible as provided by stipulation or 
agreement between the United States and any of said States; 

(c) The rights, powers, and titles hereby recognized, confirmed, estab- 
lished, and vested in and assigned to the respective States and their grantees 
-are subject to each lease executed by a State, or its grantee, which was in 
force and effect on June 5, 1950, in accordance with its terms and pro- 
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visions and the laws of the State issuing, or whose grantee issued, such 
lease, and such rights, powers, and titles are further subject to the 
rights herein now granted to any person holding any such lease to con- 
tinue to maintain the lease, and to conduct operations thereunder, in 
accordance with its provisions, for the full term thereof, and any exten- 
sions, renewals, or replacements authorized therein, or heretofore author- 
ized by’ the laws of the State issuing, or whose grantee issued such lease: 
Provided, however, That, if oil or gas was not being produced: from such 
lease on and before December 11, 1950, or if the primary term of such lease 
has expired since December 11, 1950, then for a term from the effective 
date hereof equal to the term remaining unexpired on December 11, 1950, 
under the provisions of such lease or any extensions, renewals, or replace- 
ments authorized. therein, or heretofore authorized by the laws of the State 
issuing, or whose grantee issued, such lease: Provided, however, That 
within ninety days from the effective date hereof (1) the lessee shall pay to 
the State or its grantee issuing such lease all rents, royalties, and other 
sums payable between June 5, 1950, and the effective date hereof, under 
such lease and the laws of the State issuing or whose grantee issued such 
lease, except such rents, royalties, and other sums as have been paid to the 
State, its grantee, the Secretary of the Interior or the Secretary of the 
Nayy or the Treasurer of the United States and not refunded to the lessee; 
and (ii) the lessee shall file with the Secretary of the Interior or the Secre- 
tary of the Navy and with the State issuing or whose grantee issued such 
lease, Instruments consenting to the payment by the Secretary of the 
- Interior or the Secretary of the Navy or the Treasurer of the United States 
to the State or its grantee issuing the lease, of all rents, royalties, and 
_ other payments under the control of the Secretary of the Interior or 

‘the Secretary of the Navy or the Treasurer of the United States or the 
United States which have been paid, under the lease, except such rentals, 
royalties, and other payments as have also been paid by the lessee to the 
State or its grantee; 

(d) Nothing in this Act shall affect the use, development, improvement, 
or control by or under the constitutional authority of the United States of 
said lands and waters for the purposes of navigation or flood control or the 
production of power, or be construed as the release or relinquishment of 
any rights of the United States arlsing under the constitutional authority 
of Congress to regulate or improve navigation, or to provide for flood 
‘ control, or the production of power; | 

(e) Nothing in this Act shall be construed as affecting or intended to 
affect or in any way interfere with or modify the laws of the States which 
lie wholly or in part westward of the ninety-eighth meridian, relating to 
the ownership and control of ground and surface waters; and the. control, 
appropriation, use, and distribution of such waters shall continue to be in 
accordance with the laws of such States. 
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DEC. 4. SEAWARD BounpAriEes.—The seaward boundary of each original 
coastal State is hereby approved and confirmed as a line three geographical 
miles distant from its coast line or, in the case of the Great Lakes, to the 
international boundary. Any State admitted subsequent to the forma- 
tion of the Union which has not already done so may extend its seaward 
boundaries to a line three geographical miles distant from its coast line, 
or to the international boundaries of the United States in the Great Lakes 
or any other body of water traversed by such boundaries. Any claim 
heretofore or hereafter asserted either by constitutional provision, statute, 
or otherwise, indicating the intent of a State so to extend its boundaries 
is hereby apvroved and confirmed, without prejudice to its claim, if any 
it has, that its boundaries extend beyond that line. Nothing in this section 
is to be construed as questioning or in any manner prejudicing the exist- 
ence of any State’s seaward boundary beyond three geographical miles if 
it was so provided by its constitution or laws prior to or at the time such 
State became a member of the Union, or if it has been heretofore approved 
by Congress. 

‘Sec. 5. EXCEPTIONS From OPERATION oF SECTION 3 or THIS AcT.— 
There is excepted from the operation of section 3 of this Act— 


(a) all tracts or parcels of land together with all accretions thereto, 
resources therein, or improvements thereon, title to which has been 
lawfully and expressly acquired by the United States from any State 
or from any person in whom title had vested under the law of the 
State or of the United States, and all lands which the United States 
lawfully holds under the law of the State; all lands expressly re- 
tained by or ceded to the United States when the State entered the 
Union (otherwise than by a general retention or cession of lands 
underlying the marginal sea) ; all lands acquired by the United States 
by eminent domain proceedings, purchase, cession, gift, or otherwise 
in a proprietary capacity; all lands filled in, built up, or otherwise 
reclaimed by the United States for its own use; and any rights the 

'- United States has in lands presently and actually occupied by the 
United States under claim of right; 

(b) such lands beneath navigable waters held, or any interest in 
which is held by the United States for the benefit of any tribe, band, 
or group of Indians or for individual Indians; and ; 

(c) all structures and improvements constructed by the United 
States in the exercise of its navigational servitude. 


Src. 6. Powers RETAINED BY THE UNITED Srares.— (a) The United 
States retains all its navigational servitude and rights in and powers of 
regulation and control of said lands and navigable waters for the consti- 
tutional purposes of commerce, navigation, national defense, and inter- 
national affairs, all of which shall be paramount to, but shall not be 
deemed to include, proprietary rights of ownership, or the rights of man- 
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agement, administration, leasing, use, and development of the lands and 
natural resources which are specifically recognized, confirmed, established, 
and vested in and assigned to the respective States and others by section 3 
of this Act. . 

(b) In time of war or when necessary for national defense, and the 
Congress or the President shall so prescribe, the United States shall have 
the right of first refusal to purchase at the prevailing market price, all 
or any portion of the said natural resources, or to acquire and use any 
portion of said lands by proceeding in accordance with due process of 
law and paying just compensation therefor. 

Sec. 7. Nothing in this Act shall be deemed to amend, modify, or repeal 
the Acts of July 26, 1866 (14 Stat. 251), July 9, 1870 (16 Stat. 217), 
~ March 3, 1877 (19 Stat. 377), June 17, 1902 (32 Stat. 388), and December 
22, 1944 (58 Stat. 887), and Acts amendatory thereof or supplementary 
thereto. 

Szo, 8. Nothing contained in this Act shall affect such rights, if any, as 
may have been acquired under any law of the United States by any person 
in lands subject to this Act and such rights, if any, shall be governed by 
the law in effect at the time they may have been acquired: Provided, how- 
ever, That nothing contained in this Act is intended or shall be construed 
as a finding, interpretation, or construction by the Congress that the law 
under which such rights may be claimed in fact or in law applies to the 
lands subject to this Act, or authorizes or compels the granting of such 
rights in such lands, and that the determination of the applicability or 
effect of such law shall be unaffected by anything contained in this Act. 

Seco. 9. Nothing in this Act shall be deemed to affect in any wise the 
rights of the United States to the natural resources of that portion of the 
subsoil and seabed of the Continental Shelf lying seaward and outside of 
the area of lands beneath navigable waters, as defined in section 2 hereof, 
all of which natural resources appertain to the United States, and the 
jurisdiction and control of which by the United States is hereby confirmed. 

Sec. 10. Executive Order Numbered 10426, dated January 16, 1953, 
entitled ‘‘Setting Aside Submerged Lands of the Continental Shelf as 
a Naval Petroleum Reserve,’’ is hereby revoked insofar as it applies to 
any lands beneath navigable waters as defined in section 2 hereof. 

Sec. 11. SEPARABILITY.—If any provision of this Act, or any section, 
subsection, sentence, clause, phrase, or individual word, or the application 
thereof to any person or circumstance is held invalid, the validity of the 
remainder of the Act and of the application of any such provision, section, 
subsection, sentence, clause, phrase or individual word to other persons 
and circumstances shall not be affected thereby; without limiting the gen- 
erality of the foregoing, if subsection 3 (a) 1, 3 (a) 2, 3 (b) 1, 3 (b) 2, 8 
(b) 3, or 3 (c) of any provision of any of those subsections is held invalid, 
such subsection or provision shall be held separable and the remaining sub- 
sections and provisions shall not be affected thereby. 


Approved May 22, 1953. 
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OUTER CONTINENTAL SHELF LANDS ACT? 
Approved August 7, 1953 
AN ACT 


: (To PROVIDE FOR THE JURISDICTION OF THE UNITED STATES OVER THE SUB- 
MERGED LANDS OF THE OUTER CONTINENTAL SHELF AND TO AUTHORIZE THE 
SECRETARY OF THE INTERIOR TO LEASE SUCH LANDS FOR CERTAIN PURPOSES) 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That this Act may be cited as 
the ‘‘Outer Continental Shelf Lands Act.’’ 


Seo. 2. Derinrrions.—When used in this Act— 

(a) The term ‘‘outer Continental Shelf’’ means all submerged lands 
lying seaward and outside of the area of lands beneath navigable waters 
as defined in section 2 of the Submerged Lands Act (Publie Law 31, Eighty- 
third Congress, first session), and of which the subsoil and seabed apper- 
tain to the United States and are subject to its jurisdiction and control; 

(b) The term ‘‘Secretary’’ means the Secretary of the Interior; 

(c) The term ‘‘mineral lease’? means any form of authorization for the 
exploration for, or development or removal of deposits of, oil; gas, or other 
minerals; and . 

(d) The term ‘‘person’’ includes, in addition to a natural person, an 
association, a State, a political subdivision of a State, or a private, publie, 
or municipal corporation. 

Sec. 3. «JURISDICTION Over OUTER CoNTINENTAL SHELF.—({a) It is 
hereby declared to be the policy of the United States that the subsoil and 
seabed of the outer Continental Shelf appertain to the United States and 
are subject to its jurisdiction, control, and power of disposition as provided 
in this Act. Í 

(b) This Act shall be construed in such manner that the character as- 
high seas of the waters above the outer Continental Shelf and the right to 
navigation and fishing therein shall not be affected. - 

Sec. 4. Laws APPLICABLE To OUTER CONTINENTAL SHELF.—(a) (1) 
The Constitution and laws and civil and political jurisdiction of the United 
States are hereby extended to the subsoil and seabed of the outer Conti- 
nental Shelf and to all artificial islands and fixed structures which may be 
erected thereon for the purpose of exploring for, developing, removing, and- 
transporting resources therefrom, to the same extent as if the outer Conti- 
nental Shelf were an area of exclusive Federal jurisdiction located within 
a State: Provided, however, That mineral leases on the outer Continental 
Shelf shall be maintained or issued only under the provisions of this Act. 


1 Pub. Law 212, 83d Cong., lst Sess. (H.R. 5134); 67 Stat. 462. 
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(2) To the extent that they are applicable and not inconsistent with 
this Act or with other Federal laws and regulations of the Secretary now 
“in effect or hereafter adopted, the civil and criminal laws of each adjacent 
State as of the effective date of this Act are hereby declared to be the law 
of the United States for that portion of the subsoil and seabed of the outer 
Continental Shelf, and artificial islands and fixed structures erected thereon; 
which would be within the area of the State if its boundaries were extended 
seaward to the outer margin of the outer Continental Shelf, and the Presi- 
dent shall determine and publish in the Federal Register such projected 
lines extending seaward and defining each such area. Al of such ap- 
plicable laws shall be administered and enforced by the appropriate officers 
and courts of the United States. State taxation laws shall not apply to 
the outer Continental Shelf. 

(3) The provisions of this section for adoption of State law as the law 
of the United States shall never be interpreted as a basis for claiming any 
interest in or jurisdiction on behalf of any State for any purpose over the 
seabed and subsoil of the outer Continental Shelf, or the property and 
natural resources thereof or the revenues therefrom. 

(b) The United States district courts shall have original jurisdiction of 
cases and controversies arising out of or in connection with any operations 
conducted on the outer Continental Shelf for the purpose of exploring for, 
developing, removing or transporting by pipeline the natural resources, 
or involving rights to the natural resources of the subsoil and seabed of the 
outer Continental Shelf, and proceedings with respect to any such case or 
controversy may be instituted in the judicial district In which any de- 
fendant resides or may. be found, or in the judicial district of the adjacent 
State nearest the place where the cause of action arose. | 

(c) With respect to disability or death of an employee resulting from 
any injury occurring as the result of operations described in subsection 
(b), compensation shall be payable under the provisions of the Longshore- 
men’s and Harbor Workers’ Compensation Act. For the purposes of the 
extension of the provisions of the Longshoremen’s and Harbor Workers’ 
Compensation Act under this section— 


(1) the term ‘‘employee’’ does not include a master or a member 
of a crew of any vessel, or an officer or employee of the United States 
or any agency thereof or of any State or foreign government; or of any 
political subdivision thereof; 

(2) the term ‘‘employer’’ means an employer any of whose em- 
ployees are employed in such operations; and 

(3) the term ‘‘United States’’ when used in a geographical sense 
ineludes the outer Continental Shelf and artificial islands and fixed 
structures thereon. 
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(d) For the purposes of the National Labor Relations Act, as amended, 
any unfair labor practice, as defined in such Act, occurring upon any 
artificial island or fixed structure referred to in subsection (a) shall be 
deemed: to have occurred within the judicial district of the adjacent State 
nearest the place of location of such island or structure. 

(e) (1) The head of the Department in which the Coast Guard is operat- 
ing shall have authority to promulgate and enforce such reasonable regu- 
lations with respect to lights and other warning devices, safety equipment, 
and other matters relating to the promotion of safety of life and property 
on the islands and structures referred to in subsection (a) or on the waters 
adjacent thereto, as he may deem necessary. 

(2) The head of the Department in which the Coast Guard is operating 
may mark for the protection of navigation any such island or structure 
whenever the owner has failed suitably to mark the same in accordance with 
regulations issued hereunder, and the owner shall pay.the cost thereof. 
Any person, firm, company, or corporation who shall fail or refuse to obey 
any of the lawful rules and regulations issued hereunder shall be guilty of 
a misdemearor and shall be fined not more than $100 for each offense. Each 
day during which such violation shall continue shall be considered a new 
offense. 

(f) The authority of the Secretary of the Army to prevent obstruction 
to navigation in the navigable waters of the United States is hereby ex- 
tended to artificial islands and fixed structures located on the outer Conti- 
nental Shelf. 

(g) The specific application by this section of certain provisions of law 
to the subsoil and seabed of the outer Continental Shelf and the artificial 
islands and fixed structures referred to in subsection (a) or to acts or 
offenses occurring or committed thereon shall not give rise to any inference 
that the application to such islands and structures, acts, or offenses of any 
other provision of law is not intended. | 

SEC. 5. ADMINISTRATION OF LEASING OF THE OUTER CONTINENTAL SHELF. 
—(a) (1) The Secretary shall administer the provisions of this Act re- 
_ lating to the leasing of the outer Continental Shelf, and shall prescribe 
such rules and regulations as may be necessary to carry out such provisions. 
The Secretary may at any time prescribe and amend such rules and regula- 
tions as he determines to be necessary and proper in order to provide for 
the prevention of waste and conservation of the natural resources of the 
outer Continental Shelf, and the protection of correlative rights therein, 
and, notwithstanding any other provisions herein, such rules and regula- 
tions shall apply to all operations conducted under a lease issued or main- 
tained under the provisions of this Act. In the enforcement of conserva- 
tion laws, rules, and regulations the Secretary is authorized to cooperate 
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with the conservation agencies of the adjacent States. Without limiting 
the generality of the foregoing provisions of this section, the rules and 
regulations prescribed by the Secretary thereunder may provide for the 
assignment or relinquishment of leases, for the sale of royalty oil and gas 
accruing or reserved to the United States at not less than market value, 
and, in the interest of conservation, for unitization, pooling, drilling agree- 
ments, suspension of operations or production, reduction of rentals or 
royalties, compensatory: royalty agreements, subsurface storage of oil or 
gas in any of said submerged lands, and drilling or other easements neces- 
sary for operations or production. 

(2) Any person who knowingly and willfully violates any rule or regu- 
lation prescribed by the Secretary for the prevention of waste, the conserva- 
tion of the natural resources, or the protection of correlative rights shall 
be deemed guilty of a misdemeanor and punishable by a fine of not more 
than $2,000 or by imprisonment for not more than six months, or by both 
such fine and imprisonment, and each day of violation shall be deemed to 
be a separate offense. The issuance and continuance in effect of any lease, 
or of any extension, renewal, or replacement of any lease under the pro- 
visions of this Act shall be conditioned upon compliance with the regulations ` 
issued under this Act and in force and effect on the date of the issuance of 
the lease if the lease is issued under the provisions of section 8 hereof, or 
with the regulations issued under the provisions of section 6 (b), clause 
(2), hereof if the lease is maintained under the provisions of section 6 
hereof. 

(b) (1) Whenever the owner of a nonproducing lease fails to comply with 
any of the provisions of this Act, or of the lease, or of the regulations issued 
under this Act and in force and effect on the date of the issuance of the 
lease if the lease is issued under the provisions of section 8 hereof, or of the 
regulations issued under the provisions of section 6 (b), clause (2), hereof, 
if the lease is maintained under the provisions of section 5 hereof, such 
lease may be canceled by the Secretary, subject to the right of judicial 
review as provided in section 8 (jJ), if such default continues for the period 
of thirty days after mailing of notice by registered letter to the lease owner 
at his record post office address. 

(2) Whenever the owner of any producing lease fails to comply with any 
of the provisions of this Act, or of the lease, or of the regulations issued 
under this Act and in force and effect on the date of the issuance of the 
lease if the lease is issued under the provisions of section 8 hereof, or of the 
regulations issued under the provisions of section 6 (b), clause (2), hereof, 
if the lease is maintained under the provisions of section 6 hereof, such 
lease may be forfeited and canceled by an appropriate proceeding in any 
United States district court having jurisdiction under the provisions of 
section 4 (b) of this Act. 
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(c) Rights-of-way: through the submerged lands of the outer Continental 
Shelf, whether or not such lands are included in a lease maintained: or 
issued pursuant to this Act, may be granted by the Secretary for pipeline 
purposes for the transportation of oil, natural gas, sulphur, or other min- 
eral under such regulations and upon such conditions as to the application 
therefor and the survey, location and width thereof as may be prescribed 
by the Secretary, and upon the express condition that such oil.or gas 
pipelines shall transport or purchase without discrimination, oil or natural 
gas produced from said submerged lands in the vicinity of the pipeline in 
such proportionate amounts as the Federal Power Commission, in the case 
of gas, and the Interstate Commerce Commission, in the case of oil, may, 
after a full hearing with due notice thereof to the interested: parties, de- 
termine to be reasonable, taking into account, among other things, conserva- 
tion and the prevention of waste. Failure to comply with the provisions 
of this section or the regulations and’ conditions prescribed thereunder 
shall be ground for forfeiture of the grant in an appropriate judicial pro- 
ceeding instituted by the United States in any United States district court 
having jurisdiction under the provisions of section 4 (b) of this Act. 

Sec, 6. MAINTENANCE oF LEASES oN OUTER CONTINENTAL SHELF.— 
(a) The provisions of this section shall apply to any mineral lease covering 
submerged lands of the outer Continental Shelf issued by any State (in- 
cluding any extension, renewal, or replacement thereof heretofore granted 
pursuant to such lease or under the laws of such State) if— 


(1) such lease, or a true copy thereof, is filed with the Secretary by 
the lessee or his duly authorized agent within ninety days from the 
effective date of this Act, or within such further period or periods as 
provided in section 7 hereof or as may be fixed from time to time by 
the Secretary ; 

(2) such lease was issued prior to December 21, 1948, and would 
have been on June 5, 1950, in force and effect in accordance with its 
terms and provisions and the law of the State issuing it had the State 
had authority to issue such lease; 

(3) there is filed with the Secretary, within the period or periods 
specifiec In paragraph (1) of this subsection, (A) a certificate issued 
by the State official or agency having jurisdiction over such lease stat- 
ing that it would have been in force and effect as required by the 
provisions of paragraph (2) of this subsection, or (B) in the absence 
of such certificate, evidence in the form of affidavits, receipts, canceled 
checks, or other documents that may be required by the Secretary, 
sufficient to prove that such lease would have been so in force and 
effect ; 

(4) except as otherwise provided in section 7 hereof, all rents, royal- 
ties, and other sums payable under such lease between June 5, 1950, 
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and. the effective date of this Act, which have not been paid in accord- 
ance with the provisions thereof, or to the Secretary or to the Secretary 
of the Navy, are paid to the Secretary within the period or periods 
specified in paragraph (1) of this subsection, and all rents, royalties, 
and other sums payable under such lease after the effective date of this 
Act, are paid to the Secretary, who shall deposit such payments in the 
Treasury in accordance with section 9 of this Act; 

(5) the holder of such lease certifies that such lease shall continue 
to be subject to the overriding royalty obligations existing on the ef- 
fective date of this Act; 

(6) such lease was not obtained by fraud or misrepresentation ; 

(7) such lease, if issued on or after June 23, 1947, was issued upon 
the basis of competitive bidding ; 

(8) such lease provides for a royalty to the lessor on oil and gas 
of not less than 1214 per centum and on sulphur of not less than 5 
per centum in amount or value of the production saved, removed, or 
sold from the lease, or, in any case in which the lease provides for a 
lesser royalty, the holder thereof consents in writing, filed with the 
Secretary, to the increase of the royalty to the minimum herein speci- 
fied ; . 

(9) the holder thereof pays to the Secretary within the period or 
periods specified in paragraph (1) of this subsection an amount equiva- 
lent to any severance, gross production, or occupation taxes imposed 
by the State issuing the lease on the production from the lease, less 
the State’s royalty interest in such production, between June 5, 1950, 
and the effective date of this Act and not heretofore paid to the State, 
and thereafter pays to the Secretary as an additional royalty on the 
production from the lease, less the United States’ royalty mterest in 
such production, a sum of money equal to the amount of the severance, 
gross production, or occupation taxes which would have been payable 
on such production to the State issuing the lease under its laws as 
they existed on the effective date of this Act; 

(10) such lease will terminate within a period of not more than 
five years from the effective date of this Act in the absence of produc- 
tion or operations for drilling, or, in any case in which the lease pro- 
vides for a longer period, the holder thereof consents in writing, filed 
with the Secretary, to the reduction of such period so that it will not 
exceed the maximum period herein specified; and 

(11) the holder of such lease furnishes such surety bond, if any, 
as the Secretary may require and complies with such other reasonable 
requirements as the Secretary may deem Decal to protect the in- 
terests of the United States. 
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(b) Any person holding a mineral lease, which as determined by the 
Secretary meets the requirements of subsection (a) of this section, may 
continue to maintain such lease, and may conduct operations thereunder, 
in accordance with (1) its provisions as to the area, the minerals covered, 
rentals and, subject to the provisions of paragraphs (8), (9) and (10) of 
subsection (a) of this section, as to royalties and as to the term thereof and 
of any extensions, renewals, or replacements authorized therein or here- 
tofore authorized by the laws of the State issuing such lease, or if oil or 
gas was not being produced in paying quantities from such lease on or 
before December 11, 1950, or if production in paying quantities has ceased 
since June &, 1950, or if the primary term of such lease has expired since 
December 11, 1950, then for a term from -the effective date hereof equal to 
the term remaining unexpired on December 11, 1950, under the provisions 
of such lease or any extensions, renewals, or replacements authorized therein, 
or heretofore authorized by the laws of such ‘State, and (2) such regulations 
as the Secretary may under section 5 of this Act prescribe within ninety 
days after making his determination that such lease meets the require- 
ments of subsection (a) of this section: Provided, however, That any rights 
to sulphur under any lease maintained under the provisions of this sub- 
section shall not extend beyond the primary term of such lease or any ex- 
tension thereof under the provisions of such subsection (b) unless sulphur 
is being produced in paying quantities or drilling, well reworking, plant 
construction, or other operations for the production of sulphur, as ap- 
proved by the Secretary, are being conducted on the area covered by such 
lease on the date of expiration of such primary term or extension: Provided 
further, Thet if sulphur is being produced in paying quantities on such 
date, then such rights shall continue to be maintained in accordance with 
such lease and the provisions of this Act: Provided further, That if the pri- 
mary term of a lease being maintained under subsection (b) hereof has ex- 
pired prior to the effective date of this Act and oil or gas is being produced 
in paying quantities on such date, then such rights to sulphur as the lessee 
may have under such lease shall continue for twenty-four months from 
the effective date of this Act and as long thereafter as sulphur is produced 
in paying quantities, or drilling, well working, plant construction, or other 
operations for the production of sulphur, as approved by the Secretary, | 
are being conducted on the area covered by the lease. 

(c) The permission granted in subsection (b) of this section shall not be 
construed to be a waiver of such claims, if any, as the United States may 
have against the lessor or the lessee or any other person respecting sums 
payable or paid for or under the lease, or respecting activities. conducted 
under the lease, prior to the effective date of this Act. 

(d) Any person complaining of a negative determination by the Secretary 
of the Interior under this section may have such determination reviewed 
by the United States District Court for the District of Columbia by filing 


spl | 
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a petition for review within sixty days after Toci vaia notice of such action 
by the Secretary. 

(e) In the event any lease maintained under this section covers ERS 
beneath navigable waters, as that term is used in the Submerged Lands 
Act,.as well as lands of the outer Continental Shelf, the provisions of this 
section shall apply to such lease only insofar as it covers lands of the outer 
Continental Shelf. 

Src. 7. CONTROVERSY Over JuRISDICTION.—In the event of a controversy 
between the United States and a State as to whether or not lands are sub- 
ject to the provisions of this Act, the Secretary is authorized, notwithstand- 
ing the provisions of subsections (a) and (b) of section 6 of this Act, and 
with the concurrence of the Attorney General of the United States, to ne- 
gotiate and enter into agreements with the State, its political subdivision 
or grantee or a lessee thereof, respecting operations under existing mineral 
leases and payment and impounding of rents, royalties, and other sums 


payable thereunder, or with the State, its political subdivision or grantee, 


respecting the issuance or nonissuance of new mineral leases pending the 
settlement or adjudication of the controversy. The authorization contained 
in the preceding sentence of this section shall not be construed to be a 
limitation upon the authority conferred on the Secretary in other sections 
of this Act. Payments made pursuant to such agreement, or pursuant to 
any stipulation between the United States and a State, shall be considered 
as.compliance with section 6 (a) (4) hereof. Upon the termination of 
such agreement or stipulation by reason of the final settlement or'adjudica- 
tion of such controversy, if the lands subject to any mineral lease are de- 
termined to be in whole or in part lands subject to the provisions of this 


Act, the lessee, if he has not already done so, shall comply with the require- 


ments of section 6 (a), and thereupon the provisions of section 6 (b) shall 
govern such lease. ‘ The notice concerning ‘‘Oil and Gas Operations in the 
Submerged Coastal Lands of the Gulf of Mexico’’ issued by the Secretary 
on December 11, 1950 (15 F. R. 8835), as amended by the notice dated 
January 26, 1951 (16 F. R. 953), and as supplemented by the notices dated 
February 2, 1951 (16 F. R. 1203), March 5, 1951 (16 F. R. 2195), April 
23, 1951 (16 F. R. 3623), June 25, 1951 (16 F. R. 6404), August 22, 1951 
(16 F. R. 8720), October 24, 1951 (16 F. R. 10998), December 21, 1951 
(17 F. R. 48), March 25, 1952 (17 F. R. 2821), June 26,. 1952 (17 F. R. 
5833), and December 24, 1952 (18 F. R. 48), respectively, is hereby ap- 
proved and confirmed. 

Sec. 8. LEASING oF OUTER CONTINENTAL SHELF.—(a) In order to meet 
the urgent need for further exploration and development of the oil and gas 
deposits of the submerged lands of the outer Continental Shelf, the Secre- 
tary is authorized to grant to the highest responsible qualified bidder by — 
competitive bidding under regulations promulgated in advance, oil and 
gas leases on submerged lands of the outer Continental Shelf which are 
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not covered by leases meeting the requirements of subsection (a) of section 
6 of this Act. The bidding shall be (1) by sealed bids, and (2) at the 
discretion of the Secretary, on the basis of a cash bonus with a royalty 
fixed by the Secretary at not less than 1214 per centum in amount of value 
of the production saved, removed or sold, or on the basis of royalty, but 
at not less than the per centum above mentioned, with a cash bonus fixed by 
the Secretary. l 

(b) An oil and gas lease issued by the Secretary pursuant to this sec- 
tion shall (1) cover a compact area not exceeding five thousand seven 
hundred and sixty acres, as the Secretary may determine, (2) be for a 
period of five years and as long.thereafter as oil or gas may be produced 
from the area in paying quantities, or drilling or well reworking operations 
as approved by the Secretary are conducted thereon, (3) require the pay- 
ment of a royalty of not less than 121% per centum, in the amount or value 
of the production saved, removed, or sold from the lease, and (4) contain 
such rental provisions and such other terms and provisions as the Secretary 
may prescribe at the time of offering the area for lease. 

(c) In order to meet the urgent need for further exploration and develop- 
ment of the sulphur deposits in the submerged lands of the outer Conti- 
nental Shelf. the Secretary is authorized to grant to the qualified persons 
offering the highest cash bonuses on a basis of competitive bidding sulphur 
leases on submerged lands of the outer Continental Shelf which are not 
covered by leases which include sulphur and meet the requirements of 
subsection (a) of section 6 of this Act, and which sulphur leases shall be 
offered for bid by sealed bids and granted on separate leases from oil and 
gas leases, and for a separate consideration, and without priority or pref- 
erence accorded to oil and gas lessees on the same area. 

(d) A sulphur lease issued by the Secretary pursuant to this section shall 
(1) cover an area of such size and dimensions as the Secretary may de- 
termine, (2) be for a period of not more than ten years and so long there- 
after as sulphur may be produced from the area in paying quantities or 
drilling, well reworking, plant construction, or other operations for the ' 
production of sulphur, as approved by the Secretary, are conducted thereon, 
(3) require the payment to the United States of such royalty as may be 
specified in the lease but not less than 5 per centum of the gross production 
or value of the sulphur at the wellhead, and (4) contain such rental pro- 
visions and such other terms and provisions as the Secretary may by regu- 
lation prescribe at the time of offering the area for lease. 

(e) The Secretary is authorized to grant to the qualified persons offering 
the highest cash bonuses on a basis of competitive bidding leases of any 
mineral other than oil, gas, and sulphur in any area of the outer Conti- 
nental Shelf not then under lease for such mineral upon such royalty, 
rental, and other terms and conditions as the Secretary may prescribe at 
the time of offering the area for lease. 
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(£) Notice of sale of leases, and the terms of bidding, authorized by this 
section shall be published at least thirty days before the date of sale in 
accordance with rules and regulations promulgated by the Secretary. 

(g) All moneys paid to the Secretary for or under leases granted pur- 
suant to this section shall be deposited in the Treasury in accordance with 
section 9 of this Act. 

(h) The issuance of any lease by the Secretary pursuant to this Act, or 
the making of any interim arrangements by the Secretary pursuant to 
section 7 of this Act shall not prejudice the ultimate settlement or adjudi- 
cation of the question as to whether or not the area involved is in the outer 
Continental Shelf. 

(1) The Secretary may cancel any lease obtained by fraud or misrepre- 
sentation. 

(j) Any person complaining of a cancellation of a lease by the Secretary 
may have the Secretary’s action reviewed in the United States District 
Court for the District of Columbia by filing a petition for review within 
sixty days after the Secretary takes such action. 

Sec. 9. Disposrrion or Revenvures.—All rentals, royalties, and other 
sums paid to the Secretary or the Secretary of the Navy under any lease on 
the outer Continental Shelf for the period from June 5, 1950, to date, and 
thereafter shall be deposited in the Treasury of the United States and 
credited to miscellaneous receipts. 

Sec. 10. Rerunps.—(a) Subject to the provisions of subsection (b) 
hereof, when it appears to the satisfaction of the Secretary that any person 
has made a payment to the United States in connection with any lease under 
this Act in excess of the amount he was lawfully required to pay, such 
excess shall be repaid without interest to such person or his legal repre- 
sentative, if a request for repayment of such excess is filed with the Secre- 
tary within two years after the making of the payment, or within ninety 
days after the effective date of this Act. The Secretary shall certify the 
amounts of all such repayments to the Secretary of the Treasury, who is 
authorized and directed to make such repayments out of any moneys in 
the special account established under section 9 of this Act and to issue his 
warrant in settlement thereof. 

(b) No refund of or credit for such excess payment shall be made until 
after the expiration of thirty days from the date upon which a report giving 
the name of the person to whom the refund or credit is to be made, the 
amount of such refund or credit, and a summary of the facts upon which 
the determination of the Secretary was made is submitted to the President 
of the Senate and the Speaker of the House of Representatives for trans- 
mittal to the appropriate legislative committee of each body, respectively: 
Provided, That if the Congress shall not be in session on the date of such 
submission or shall adjourn prior to the expiration of thirty days from the 
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date of such submission, then such payment or credit shall not be made 
until thirty days after the opening day of the next succeeding session 
of Congress. 
Sec. 11. Gronogicau AND GEopHYsicAL EXPLORATIONS.—Any agency of 
e United States and any person authorized by the Secretary may conduct 
geological and geophysical explorations in the outer Continental Shelf, 
which do not interfere with or endanger actual operations under any lease 
maintgizred or granted pursuant to this Act, and which are not unduly 
ia aquatic life in such area. 
EC. 12. Reservations.—(a) The President of the United States may, 
‘from time to time, withdraw from disposition any of the unleased lands of 
the ofiter Continental Shelf. 
) In time of war, or when the President shall so prescribe, the United 
States shall have the right of first refusal to purchase at the market price 
all or any portion of any mineral produced from the outer Continental 
Shelf. l 

(c) All leases issued under this Act, and leases, the maintenance and 
operation of which are authorized under this Act, shall contain or be 
construed to contain a provision whereby authority is vested in the Secre- 
tary, upon a recommendation of the Secretary of Defense, during a state 
of war or national emergency declared by the Congress or the President 
of the United States after the effective date of this Act, to suspend opera- 
tions under any lease; and all such leases shall contain or be construed to 
contain provisions for the payment of just compensation to the lessee whose 
operations are thus suspended. 

(d) The United States reserves and retains the right to- designate by 
and through the Secretary of Defense, with the approval of the President, 
as areas restricted from exploration and operation that part of the outer 
Continental Shelf needed for national defense; and. so long as such designa- 
tion remains in effect no exploration or operations may be conducted on any 
part of the surface of such area except with the concurrence of the Secre- 
tary of Defense; and if operations or production under any lease thereto- 
fore issued on lands within any such restricted area shall be suspended, 
any payment of rentals, minimum royalty, and royalty prescribed by such 
lease likewise shall be suspended during such period of suspension of 
operation and production, and the term of such lease shall be extended by 
adding thereto any such suspension period, and the United States shall be 
liable to the lessee for such compensation as is required to be paid under 
the Constitution of the United States. l 

(e) All uranium, thorium, and all other materials determined pursuant 
to paragraph (1) of subsection (b) of section 5 of the Atomic Energy Act 
of 1946, as amended, to be peculiarly essential to the production of fission- 
able material, contained, in whatever concentration, in deposits in the sub- 
soil or seabed of the outer Continental Shelf are hereby reserved for the 
use of the United States. 
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(£) The United States reserves and retains the ownership of and the 
right to extract all helium, under such rules and regulations as shall be 
prescribed by the Secretary, contained in gas produced from any portion 
of the outer Continental Shelf which may be subject to any lease main- 
tained or granted pursuant to this Act, but the helium shall be extracted 
from such gas so as to cause no substantial delay in the delivery of gas 
produced to the purchaser of such gas. 

Sec. 18. NAVAL PETROLEUM RESERVE EXECUTIVE ORDER REPEALED.— 
Executive Order Numbered 10426, dated January 16, 1953, entitled ‘‘Set- 
ting Aside Submerged Lands of the Continental Shelf as a Naval Petroleum 
Reserve,’’ is hereby revoked. 

Sec. 14. Prror Cuamms Not Arrectep.—Nothing herein contained shall 
affect such rights, if any, as may have been acquired under any law of 
the United States by any person in lands subject to this Act and such 
rights, if any, shall be governed by the law in effect at the time they may 
have been: acquired: Provided, however, That nothing herein contained is 
intended or shall be construed as a finding, interpretation, or construction 
by the Congress that the law under which such rights may be claimed in 
fact applies to the lands subject to this Act or authorizes or compels the 
granting of such rights in such lands, and that the determination of the 
applicability or effect of such law shall be unaffected by anything herein 
contained. 

Sec. 15. Report py Secretary.—As soon as practicable after the end 
of each fiscal year, the Secretary shall submit to the President of the 
Senate and the Speaker of the House of Representatives a report detailing 
the amounts of all moneys received and expended in connection with the 
administration of this Act during the preceding fiseal year. 

Sec. 16. Appropriations.—There is hereby authorized to de appropri- 
ated such sums as may be necessary to carry out the provisions of this Act. 

Sec. 17. SEeparabmity.—If any provision of this Act, or any section, 
subsection, sentence, clause, phrase or individual word, or the application 
thereof to any person or circumstance is held invalid, the validity of the 
remainder of the Act and of the application of any such provision, section, 
subsection, sentence, clause, phrase or individual word: to other persons and 
circumstances shall not be affected thereby. 


Approved August 7, 1953. 
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NATURAL-—RESOURCES PROVISIONS IN UNITED STATES 
COMMERCIAL TREATIES + 


By Rosert R. WILSON 
Of the Board of Editors 


The ‘‘right of peoples freely to use and exploit their natural wealth 
and resources,’’ the United Nations General Assembly noted in the pre- 
amble of a resolution which it passed late in 1952, ‘‘is inherent in their 
sovereignty. ...’’? That this proposition does not preclude international 
agreements on the subject-matter is apparent from the fact that treaties 
have frequently related in various ways to natural resources. The very 
uneven distribution of the latter may seem to provide occasion for concern 
to the favored but underdeveloped countries. It is possible, however, to 
have international agreements designed to promote the right of each party 
to ‘‘use and exploit’’ what is its own in a manner quite consistent with its 
sovereignty. Some modern commercial treaties will illustrate. 

The present study is an inquiry into what commercial treaties of the 
United States have contained concerning certain natural rescurces. The 
latter term is so broad as to make some limitation desirable? Attention 
will, therefore, be restricted to (1) acquisition, owning and holding of land, 
and (2) the exploitation of mineral resources.* As preliminaries to an ex- 
amination of treaty terms, it has seemed useful (1) to consider the general 
problem of law and policy concerning natural resources, as it has been 
treated by some representative publicists and by some publie bodies; and 
(2) to note in a summary manner some elements of United States law which 
are particularly pertinent. That municipal law will have an important 
bearing upon treaty policy is emphasized by the present-day stress upon 
mutuality in the making of commercial treaties, the idea of a state’s giving 


1 The author acknowledges with appreciation the assistance of Professor David R. 
Deener of Tulane University, and that of Dr. Allan P. Sindler, Research Associate in 
Political Science at Duke University. . 

2 Resolution No, 626, Official Records, 7th Sess., Supp. No. 20 (A/2361). On the 
passage of the resolution, see note 18 below. l 

SA recent classification of natural resources has distinguished (1) those not ex- 
haustible through use, such as water power, (2) those necessarily exhaustec by use, such 
as minerals, and (8) those exhaustible by use but replaceable by growth, such as forests 
and wild life. V. Webster Johnson and Raleigh Barlowe, Land Policies and Problems 
(1954), p. 152. 

4 This leaves out of consideration, insofar as it is possible to do so, questions of dis- 
posal and of inheritance of property, a subject which has received deserved attention 
elsewhere. For a recent study, see W. L. Boyd, Jr., ‘‘ Treaties Governing the Succession 
to Real Property by Aliens,’’ Michigan Law Review, Vol. 51 (1953), pp. 1001-1020. 
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rights and privileges in proportion to its acquiring them, although the 
actual situation of party states as potential beneficiaries under particular 
treaty provisions may be different.’ 

Without selecting for the purpose of supporting any particular thesis, 
it may be instructive to examine some opinions concerning national policy 
and international commitments with respect to natural resources in general. 
Most of the views noted in the following section have related, exclusively 
or primarily, to the question of minerals. 


J. TRE PROBLEM In GENERAL 


‘*Statesmen,’’ an observer commented more than two decades ago, ‘‘have 
endeavored to improve the mineral position of their countries by securing 
for their nationals access to foreign supplies of minerals, on the best terms 
possible, and, at the same time, guarding the domestic resources against 
excessive exploitation by outside interests. Treaty provisions regarding © 
minerals arə additional efforts among a host of measures devised to further 
these interests.” 6 Long before this, it had, of course, been realized that 
when one of the few large potential sources of a much needed mineral was 
a country lacking the local capital and the initiative for its development, 
there was apt to be pressure by outside mineral industries and sometimes 
by foreign governments; the result might.be political control over the baek- 
ward state.” 

There has sometimes been expression of the view that the right to have 
implies the duty to use. As a former Secretary of the Interior (Franklin 
K. Lane) once put it, 


There is an international right to those things which are essential to 
life, a greater international right than that which the ships of all 
nations must have to pass through the Panama or the Suez Canal.® 


Questions of free access and of reasonable freedom in movement from the 
sources to centers of consumption “naturally arise. At a late date in the 
history of the League of Nations (1987) there was a comprehensive report 
on the problem of raw materials. The report envisaged the use of multi- 
lateral treaties as well as ‘‘autonomous action’’ or unilateral declarations.*° 


5 Municipal law as a factor has been noted in earlier studies of commercial treaties by 
the present author. See this JOURNAL. Vol. 43 (1949), pp. 262-287; Vol. 44 (1950), 
pp. 145-149; Vol. 45 (1951), pp. 83-107; Vol. 47 (1953), pp. 20-48. 

6 William P. Rawles, ‘‘Provisions for Minerals in International Agreements,’’ Po- 
litical Science Quarterly, Vol. 48 (1933>, pp. 5138-533, at pp. 513-514. 

70. K. Leith, ‘‘The Political Control of Mineral Resources,’’ Foreign eer; Vol. 3 
(1924-25), pp. 541-555, at pp. 548-549, 

8 Introduction (p. xix) to George O. Smith (ed.), The Strategy of Minerals (1919). 

9 Report of the Committee for the Study of the Problem of Raw Materials, League of 
Nations Document A.27.1937.IT.B. 

10 For a brief comment on the report, see Robert R. Wilson, ‘‘ International Law and 
Problems of Raw Materials,’’ this JOURNAL, Vol. 32 (1938), pp. 120-126. A volume 
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, In 1988 a widely recognized publicist wrote that ‘‘The problem of mineral 
supplies in its present form is really new, because the scale of modern de- 
mand is immensely greater than anything in past history.” He went on to 
say that the most rational course toward peaceful solution of the problem 
was the restoration of trade, allowing the free flow of materials in that 
trade, although this would admittedly be contrary to the policy of economic 
nationalism,” 

With agreement between the executives of two principal states on the 
Atlantic Charter—which Mr. Churchill described some years later as ‘‘not 
a law, but a star,’’** there was at least a stated standard with respect to 
access to raw materials. The fourth of the eight points of the Charter 
was capable of very broad application. Mr. Churchill was reported as say- 
ing that the equality of opportunity which was envisaged was meant to 
apply to the defeated as well as to the victor nations.2 Experiences of the 
second World War and cf the early postwar period did not allay apprehen- 
sion with respect to the general problem. In the United States the matter 
of trade barriers received attention, at least to some extent, in connection 
with national security. For example, the Deputy Director of the State 
Department’s Office of International Trade Policy early in 1947 submitted 
that: 


The strategic security of the United States can be aided by the ac- 
cumulation of adequate stockpiles of strategic minerals. . . . Stock- 
piles, however, are no solution to the continuing requirements of an 
expanding peacetime economy. In the case of those minerals where 


published in the same year in which the League report appeared drew attention to the 
rapid increase of ‘‘closed door’? provisions, tariffs, discriminations against foreigners in 
mining and leasing, and concerted attempts to prevent foreign holdings of resources 
within the national territory (W. Y. Elliott and Others, International Control in the 
Non-Ferrous Metals, p- 15). This volume listed specific countries which were ‘‘elosed by 
law.’? 

11 ©, K. Leith, ‘‘ Mineral Resources and Peace,’’ Foreign Affairs, Vol. 156 (1987-38), 
pp. 515-524, at pp. 515, 522. See the same author’s statement concerning the relation- 
ship between the ‘‘necessity of world-wide movement of minerals’’ and the freedom of 
the seas in time of peace and control of them in time of war, in World Mimerals and 
World Polities (1931), p. 13. Cf. ©. K. Leith, J. W. Furness and Cleona Lewis, World - 
Minerals and World Peace (1943), Chs. IX, X. 

12 The Second World War, Vol. VI: Triumph and Tragedy (1953) , p. 393. 

is W. Arnold Forster, ‘‘The Atlantic Charter,’’ Political Quarterly, VoL 13 (1942), 
pp. 144, 152. Compare an cbservation in the volume entitled ‘‘The Atlantic Charter 
and Africa,’’ published in 1942 by the Committee on Africa, The War, and Peace Aims: 
‘í Although there is still need for foreign capital for developments under proper State 
controls, such developments must be subject to the major consideration that the land 
and its resources belong primarily to the people of Africa and must be administered in- 
the interests of the .whole people. This should apply especially to minerals... .’’ 
(Page 42). 
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we lack self-sufficiency, continuing access to the minerals of the rest 
of the world is an absolute requirement of the very life of our nation.” 


The Paley Commission (President’s Materials Policy Commission) re- 
ported in 1952. It underlined the gravity of the materials problem, con- 
trasting it with shortage problems of a local, transient or pricing nature. 
In the case of materials, sharply increasing demands were unmatched by 
similarly expanding natural-resource supplies. The Commission pointed 
out thet the convergence of five historical forces had intensified the prob- 
lem: (1) the shift in the basic materials position of the United States— 
the worsening relationship between the country’s requirements and its 
means of satisfying them; (2) the difficulties of other high-consuming 
countries, growing out of the serious depletion of their own resources and 
the weakening or severing of their ties with colonies; (3) the rising am- 
bitions of the resources-rich but less developed nations (especially those 
that had recently emerged from colonial status) which were more interested 
in industrialization than in exportation of materials; (4) the schism be- 
tween democratic and totalitarian countries, which had disrupted normal 
trade Datterns and necessitated costly measures of armed preparedness; 
(5) tha lingering fear, from the days of the great depression, which dis- 
couraged private investors and resources-rich countries from fully develop- 
ing resources. The Commission considered it fundamental that “f... if 
the Urited States and other free nations are to have... strength they 
must coordinate their resources to the ends of common growth, common 
safety, and common welfare.” This meant, in turn, that 


the United States must reject self-sufficiency as a policy and instead 
acopt the policy of the lowest cost acquisition of materials wherever 
sezure supplies may be found. .. . The over-all objective of a national 
materials policy for the United States should be to insure an adequate 
ard dependable flow of materials at the lowest cost consistent with 
nctional security and with the welfare of friendly nations. 


Difficulties concerning Iranian oil provided occasion for legal analysis 
of the rights of a state to natural resources within its territory in relation 
to its contract obligations to foreigners.1* Questions of legal right must 


14 Paal Nitze, ‘‘Minerals as a Factor in U. 8. Foreign Economic Policy,’’ Depart- 
ment or State Bulletin, Vol. 16 (Feb. 16, 1947), pp. 300-302. Cf. reported testimony 
by Bureau of Mines experts in 1953 that the United States was dependent on sources out- 
side the Western Hemisphere for at least part of its needs in twenty-one key minerals 
(New York Times, Oct. 22, 1953, p. 45), and Secretary of the Interior MeKay’s more 
recent statement concerning strategic minerals (tbid., March 23, 1954, p. 39). 

15 Resources for Freedom (1952, 5 vols.), Vol. I, pp. 1-3. 

16 See, for example, D. P. O’Connell, ‘Legal Issues in the Persian Oil Dispute,’’ 
New Zealand Law Journal, Vol. 26 (1952), pp. 57-59, at page 57: ‘‘ Hitherto, inter- 
national law has permitted too many concessions to the principle of national sovereignty.’’ 
` On legel aspects of the dispute in general see Oliver J. Lissitzyn, ‘‘Tranian Oil, Foreign 
Investments and the Law,’’ Foreign Affairs Reports, Vol. II, Nos. 2 and 3 (1953), 
pp. 17-89. 
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also have been in mind (certainly in the mind of the opposition) when the. 
United Nations General Assembly passed its resolution of December 22, 
1952, which has already been noted.” After ‘‘remembering’’ in the pre- 
amble the proposition quoted in the opening sentence of the present study, 
a majority of the Assembly approved the following: 


1. Recommends all Member States, in the exercise of their right 
freely to use and exploit their natural wealth and resources wherever 
deemed desirable by them for their own progress and economic de- 
velopment, to have due regard, consistently with their sovereignty, to 
the need for maintaining the flow of capital in conditicns of security, 
mutual confidence and economic co-operation among nations. 

2. Further recommends all Member States to refrain from acts, 
direct or indirect, designed to impede the exercise of the sovereignty of 
any State over its natural resources.1® 


Conflicting views such as this resolution evoked indicate that the states 
of the international community are far from being in agreement concerning 
the solution of the general problem relating to natural resources. Proposals 
for some kind of international control of sources of supply, on a world- 
wide basis, have found little favor in an era of resurgent nationalism, 
great armaments, and the tensions between East and West. In this at- 
mosphere, the kind of arrangements which some apparently envisaged as,a 


17 Note 2 above. In other parts of the preamble the Assembly noted ‘‘the need for 
encouraging the underdeveloped countries in the proper use and exploitation of their 
natural wealth and resources.’’ It also noted that the economic development of under- 
developed countries was a fundamental requisite for the strengthening of universal peace, 
and that the right of peoples freely to use and exploit their natural wealth and resources 
was ‘fin accordance with the Purposes and Principles of the Charter of the United 
Nations.’?’ 

18 The resolution grew out of a proposal by Uruguay in the Second Committee of the 

Assembly, its purpose apparently being to set forth that Member States should respect 
the right of underdeveloped countries, as essential to their economic independence, to 
nationalize and freely exploit their natural wealth. A Bolivian amendment proposed 
that Member States ‘‘should not use their governmental and administrative agencies as 
instruments of coercion or political or economic intervention.’? 
' In opposition, there were arguments, inter alia, that the resolution would discourage 
foreign investment, particularly in the absence of a provision concerning compensation, 
and that nationalization was but one of the alternatives for state action (the question 
being naturally raised of why this one should be stressed). 

In the course of the discussions, the United States Delegation offered several amend- 
ments, one of which contained the statement that ‘‘Member states should refrain from 
consequential action contrary tothe principles of international law and practice and to 
the provisions of international agreements.’’ The proposed amendment was not 
adopted. 

The final vote on the resolution was 36 for, and 4 against, with 20 abstentions. Voting 
against were the United States, Great Britain, New Zealand, and the Union of South 
Africa, Abstaining were Australia, Belgium, Canada, China, Cuba, Denmark, France, 
_ Greece, Haiti, Iceland, Israel, Luxembourg, Netherlands, Norway, Nicaragua, Philippines, 

Peru, Sweden, Turkey and Venezuela (United Nations Bulletin, Vol. XIV (1953), pp. 
41-46). 
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means of implementing the provisions of the Atlantic Charter has not 
materialized.?® 

It isin the light of these general developments that policy of the United 
States expressed in such unspectacular arrangements as bilateral commercial 
treaties is to be examined. However, since treaties touching such subjects 
as land or minerals must be fitted intc the domestic policy which the country 
has de~eloped through its municipal law, it is necessary to consider briefly 
some elements of that law which are pertinent. 


II. APPLICABLE Unrrep Srarrs Law 


Evex a brief statement concerning municipal law provisions relating to 
. land and minerals requires separate consideration of the Federal Govern- 
ment’s legislative policy and of that which States of the Federal Union have 
followed. The careful regard which the National Government has had for 
State law and policy will appear in various instances.?° 

Prioe to 1920, various Federal Acts related to mining land in Terri- 
tories and to mining activity on the bublic domain.** Present Federal law 
provides for the leasing of lands comprising the public domain ° which 
contain deposits of coal, phosphate, sodium, potassium, oil, oil shale, and 
gas. Eligible to obtain leases are United States citizens, associations of 
citizens, or corporations organized under the laws of the United States or 
the States or Territories.” Aliens are not entirely excluded from acquiring 
benefits from leaseholds, but by provision of the statute, 


C:tizens of another country, the laws, customs, or regulations of which 
deny similar or like privileges to citizens or corporations of this 


18 Sec, for example, the statement in a note on ‘* Mineral Resources and the Atlantic 
Charter: Introduction,’’ in The Advancement of Science, Vol. II, No. 7 (1942), at p. 
187: ‘‘Systematic international planning of mineral production, distribution, and con- 
sumpticn should become an international objective after the war. Each country should 
strive to intensify its own achievements in the domain of mineral development and pro- 
duction while yielding to none in its endeavour to foster world-wide cooperation in the 
exchange of raw materials and finished products.’’ 

20 Sen, for example, notes 67 and 68 below. 

21 For a summary statement, see James F. Callbreath, ‘‘Government Control of Min- 
erals oa Public Lands,’’ Proceedings of the Second Pan American Scientifie Congress, 
Dee., 1915-Jan., 1916 (1917), pp. 526-528. : 

22 Certain lands of the publie domain are excluded by statute. Submerged lands off 
the coast of the United States and outside the inland waters within the States have been 
held by the Attorney General not to be subject to the statute. 40 Ops. Atty. Gen. 540 
(1947) The Outer Continental Shelf Lands Act, approved Aug. 7, 1953 (67 Stat. 
462), specifies in Sec. 4 (a) (1) that mineral leases on the outer continental shelf should 
be maintained or issued only under the provisions of that Act. On this legislation, see 
W. M. Christopher, ‘The Outer Continental Shelf Lands Act: Key to a New Frontier,’’ 
Stanford Law Review, Vol. 6 (1953), pp. 23-68. 

23 Rights to helium gas are reserved to the United States. 

24 30 U. S. C. 181. 
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country, shall not by stock ownership, stock holding, or stock control, 
own any interest in any lease acquired under the provisions of said 
sections.” f 


Considerations which entered into the making of Federal policy with 
respect to aliens’ acquiring interests will appear from the legislative his- 
tory of the Mineral Leasing Act of 1920.8 A measure which eventually 
became that Act was introduced in the Senate on August 15, 1919, this 
action marking the culmination of some years of agitation for the opening 
up of the mineral resources on the public domain.” Experience in the 
first World War had indicated the possibility of a situation in which oil 
might be in short supply. A policy of leasing, rather than outright 
alienation, therefore, seemed desirable. There was even some anticipation 
of proposals looking to government. operation of coal mines and oil wells 
on the publie domain.”® 

The fact of the world-wide race among nations for access to oil supplies,®° 
and the feeling that ‘‘control of the oil in a country means a control of the ~ 
commerce of that country,” 3t no doubt had something to do with the move 
in the Senate toward excluding aliens from acquiring any interests in 
leases through stock ownership or otherwise. There was some fear, how- 
ever, that such a provision might provoke retaliatory measures by countries 
in which Americans had interests. Proponents of the bill, therefore, intro- 
duced an amendment, which would have permitted the President to take 
over (with just compensation) alien-owned leases and would have permitted 
the Secretary of the Interior to require the sale for consumption in the 
United States of oil produced under a lease in which any alien had an 
interest.2? When fear was expressed that even this might provoke re- 
taliation,®* defenders of the proposed amendment argued that any oil- 
producing country must have ‘‘first call’’ upon its product, and that if any 
other countries should adopt in their legislation a similar policy, the United 
States would have no just cause to complain; it was emphasized that the 
rule proposed would apply only to leases on government-owned property, 
not to those on private property.** This did not completely allay the fears 
of some members. One Senator doubted, in the ‘‘new day’’ of a ‘‘broader 


25 Idem. 28 41 Stat. 437, ch. 85, par. 1. 

27 Remarks of Senator Smoot, Cong. Rec., 66th Cong., Ist Sess., p. 4111. 

28Zdem; also remarks at pp. 4113 and 4161. 

29 By Senator Smoot. See also the amendment offered by Senator Kirby, Cong. Ree., 
66th Cong., Ist Sess., at p. 4283. 

30 Remarks of Senator Smoot, loe. cit., p. 4162. 

81 Ibid., p. 4113. l 

32 Texts in Cong. Rec., 66th Cong., 1st Sess., p. 4160. On passage of the amendment 
in the Senate, see ibid., p. 4171. 

33 See remarks of Senator King, ibid., pp. 4160, 4161. 

84 See remarks of Senator Fall and of Senator Smoot, ibid., p. 4161. 
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spirit ef humanity,” the wisdom of such ‘‘provincial legislation.” 3 On 
the otter hand, some Senators favored legislation which would have pro- 
hibited aliens from owning any interests In leases on the public domain, 
thus preventing foreign nations from obtaining control of American oil 
througa the medium of controlled companies.** 

The reciprocity rule in the Act of 1920, as the measure finally emerged, 
was ptt in by the House Committee on Public Lands. The rule was de- 
fended in the following statement: 


The Senate bill carries two new subject matters which heretofore 
heve not been considered in the previous conservation measures, 
-nemely: A provision in section 1 thereof prohibiting alien stock owner- 
ship in any corporation acquiring a lease under the act... . Your 
committee in its draft has changed the text of the Senate clause relat- 
inz to alien ownership. The House amendment ... seeks to avoid 
retaliatory action against American investors in foreign countries and 
provides that no citizen of any foreign country shall, by stock owner- 
ship, stock holdings, or stock control, own any interest in any lease 
acquired under the provisions of this act where such foreign country, 
by its laws, customs, or regulations, denies similar or like privileges 
to citizens or corporations of this country. The main argument for 
the Senate draft was that foreign control of domestic corporations 
operating a lease under the act would result in a large exportation 
of oil, coal, and other minerals covered by the act, and thereby deplete 
the domestic supply. Under the House reciprocal clause above men- 
tioned it is obvious that the citizens of the United States could largely 
ofset such a result by their own operations in foreign countries, or, 
if an acute situation ever developed, a general embargo against exporta- 
tion would be a sufficient remedy.** 


35 Ibal., pp. 4167-4168 (remarks of Senator King). Senator Walsh observed that 
under the proposed amendment the purchase of one share of stock by an alien in an 
Americin corperation would subject that corporation to (a) operation of the property 
by the sovernment, and (b) forced sale of the product in America. Ibid., p. 4166. 

36 Coag. Rec., as cited, p. 4162 (remarks of Senator Phelan of California). The 
speaker referred to the activities in California of the Dutch Shell Company, which he 
claimed was owned by a ‘‘foreign government’? rather than by ‘‘nationals of foreign 
governrients.’’ Senator Fall read (ibid., p. 4283) a telegram from the Dutch Shell to 
the effect that ‘‘ Neither British Government nor Holland Government control this busi- 
ness.?? 

For exchange of notes between the Seeretary of State (Lansing) and the British Am- 
bassader (Grey) in connection with the latter’s protest against a statement made by 
Senato> Phelan on the Senate floor (to the effect that Great Britain was endeavoring to 
secure a worldwide control of oil while refusing equal rights to foreigners in British 
territory), see U. S. Foreign Relations, 1919, Vol. I, pp. 168-171. Im this connection, 
Mr. Lansing wrote, concerning the agitation in the United States for government action, 
that ‘‘The source of this movement Hes in the conviction that, with respect to certain 
essential raw materials, the enjoyment of the same rights in foreign countries that aliens 
enjoy n the United States is essential to the future welfare of our people.’’ (Page 
171.) See also ibid., 1920, Vol. I, pp. 351-369. 

37 Heuse Report 398, 66th Cong., Ist Sess., p. 11. The general effectiveness of the 
1920 Aet, which made leasing the exclusive method of disposition for oil and gas, coal, 
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The reciprocity provision was to have a very real effect upon the making 
of later commercial treaties. These treaties also give rise, however, to 
questions concerning effect upon State law with respect to the acquisition, 
ownership and holding of land, and with respect to mining. Such examina- 
tion of State law as the limitations of a brief study will permit is, therefore, 
in order. 

By the common law, aliens could take land by purchase, and hold it until 
office found, t.e., until the fact of alienage was authoritatively found by 
a public officer upon an inquest held at the instance of the government; an 
alien had no capacity to hold land, and the latter might be seized by the 
state; until it was so seized, however, the alien had complete dominion over 
it.” Such rights as aliens acquire in the subject-matter they must, there- 
fore, acquire through constitutions, statute law, or treaties. 

As is well known, the ‘‘equal protection of the laws’’ clause in the Four- 
teenth Amendment to the United States Constitution does not prohibit 
classification (e.g., of aliens), provided the classification is reasonable. 
By the early post-World-War-II period, the situation was that, in general, 
the States of the Union had moved away from the common law principle 
with respect to aliens’ acquiring, holding and disposing of real property, 
although a few of these States limited the amount of land which an alien 
might hold, four did not give aliens complete equality with citizens, ten 
denied the rights to aliens Ineligible to acquire citizenship under United 
States laws, and one discriminated specifically against non-resident Japa- 
nese.*® In a few other States the common law rule had been abolished for 
resident, but not for non-resident, aliens; less than one-sixth of the States 
still approximated the common law system with respect to both resident and 
non-resident aliens.*° There were a few States which apparently limited 
the length of time during which an alien might hold land legally acquired, 
and a few others which gave rights only to declarant aliens.“ The fairly 





phosphate, sodium, potassium and oil shale in the public domain, is noted in the Paley 
Commission Report (Resources for Freedom (1952), Vol. V, Rept. 2, pp. 4, 8-9). 

On use made of the reciprocity provisions of the Act, see U. S. For. Rel, 1928, Vol. 
III, pp. 375-407, and 1932, Vol. IL, pp. 4-5. See also Benjamin H., Williams, Economie 
Foreign Policy of the United States (1929), pp. 69-70. For an instance of a U. S. 
Attorney General’s interpreting British law in order to determine whether Great Britain 
was to be regarded as a country giving reciprocity within the meaning of the Mineral 
Leasing Act, see 38 Ops. Atty. Gen. (Cummings), p. 476. 

88 2 American Jurisprudence, See. 29; 2 Kent’s Commentaries 54; Martin v. Hunter’s 
Lessee, 1 Wheaton 304; Hauenstein v. Lynham, 100 U, S. 483; Haley v. Sheridan, 190 
N. Y. 331; Techt v. Hughes, 229 N. Y. 222, 128 N. H., 185. 

89 Dudley O. McGovney, ‘‘The Anti-Japanese Land Laws of California and Ten Other 
States,’’ California Law Review, Vol. XXXV (1947), pp. 7-60, with lists at pp. 21-24. 

40 Ibid. It was noted that ‘‘non-resident’’ usually meant not resident within the 
particular State, unless otherwise provided—as was the case in one of these States. Cf. 
Glynn v. Glynn, 62 Neb. 872, 87 N. W. 1052. 

41 Alfred W. Blumrosen, ‘‘ Validity of State Restraints on Alien Ownership of Land,” 
Michigan Law Review, Vol. 51 (1953), pp. 1053-1067. This writer pointed out that the 
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common discrimination based upen ineligibility to acquire citizenship under 
the laws of the United States has apparently been deprived of most of its 
effect by reason of the fact that the Immigration and Naturalization Act 
- of 1952 eliminated race as a criterion for eligibility for citizenship.#* Some 
State legislation has recently been held unconstitutional under the Four- 
teenth Amendment by State courts.*? 

It would be difficult to consider State law with respect to minerals 
entirely apart from legal questions relating to land. It has been said that 
mines are land, that minerals in their natural location in the earth are a 
part of the land, and that title tc minerals belongs to the owner of the soil, 
who can transfer them only by a grant or conveyance prescribed for the 
disposition of real property.** General provisions on real property in 
State constitutions or codes would, on this basis, presumably apply to 
property in mines, in the absence of provisions to the contrary. For the 
purpose of the present study, however, mining may be thought of separately 
from real property, especially since, in the current treaty practice of the 
United States, the activity of mining is, jast as other economic activities, 
treated separately from questions of property. 

Provisions in the codes of seventeen States deal specifically with mining 
claims on lands within the respective States,** as distinct from provisions 
(in codes of other States) on real property or land, from which mining 
rights might be deduced, as suggested in the preceding paragraph. These 
specific provisions, classified with respect to their effect upon aliens, fall 
into four categories: 


(1) Hight States limit mining claims on lands within the respective 
States to United States citizens or corporations, and one State limits 
to its resident citizens.** 


common law seemed to be in full force in only one State, and partially in force in other 
States. In connection with inheritance of property, he noted that in four States rights 
for aliens were conditional upon the giving of reciprocity for Americans in the countries 
of which the aliens were, respectively, citizens. 

42 Public Law 414, 82nd Cong., 2nd Sess., Ch. 477, 66 Stat. 163. For eriticism of a 
policy under which ineligibility to citizenship is made the basis for discrimination, see 
note, ‘‘Conflict between Local and National Interests in Alien Landholding Restric- 
tions,’’? U. of Chicago Law Review, Vol. 16 (1948-49), pp. 315, 322. 

43 See, for example, Namba v. McCourt, 185 Ore. 579, 204 Pac. (2nd) 569 (1949); 
Sei Fujii v. State, 38 Calif. (2nd) 718, 242 Pac. (2nd) 617 (1952). 

44 George W. Thompson, Commentary on the Modern Law of Real Property (12 vols., 
2nd ed., 1939), See. 88. 

45 Three codes refer to ‘‘ public lands,’’ five to ‘‘state lands,’’ and one to ‘‘ public or 
reserved lands.’’ 

46 Illustrated in Arizona (11-1601), Maine (1951 Act, Ch. 36, See. 2), Nebraska (76- 
404), New York (Public Lands Law, Sees. 81, 82 (1)), Utah (Title 40, Ch. 1, Sec. 13), 
Vermont (Title 37, Ch. 320, Sec. 7545), Washington (78.20.010), and New Hampshire 
(Ch. 234, See. 19). In the last-mentioned State the restriction applies to mine-pros- 
pecting on unimproved State forest lands and reservations, and in beds of great ponds 


- 


NATURAL-RESOURCES PROVISIONS IN U. S. COMMERCIAL TREATIES 3865 


(2) Five States allow certain classes of aliens to exploit natural re- 
sources—for example, aliens resident in the United States and eligible 
for citizenship,“ and aliens who have declared their intention of be- 
coming American citizens.*® 

(3) One State imposes land ownership restrictions, with respect to 
mining, on all foreign corporations.*® 

(4) Two States impose no restriction upon any class of aliens.*° 


In a related but separate category might be placed those States which 
place restrictions upon the sale of State lands. In some cases such sales 
are restricted to United States citizens or alien declarants;*+ in at least 
one State they are restricted to United States citizens or resident aliens.*? 
It will be noted that in at least some of the State codes there is mention of 
rights which aliens may have under the provisions of treaties. The mean- 
ingfulness of such statements in codes depends upon the extent to which 
international agreements have dealt or may deal with the subject-matter. 


ILI. INTERNATIONAL AGREEMENTS 


Not all international agreements which have contained provisions con- 
cerning land or minerals have been commercial treaties. Landholding, 
and more particularly, the right of aliens to continue to hold, may naturally | 
come up for treaty settlement after a change of sovereignty. Again, the 


and navigable rivers. Oklahoma (Title 64, See. 317) restricts mining claims on State 
lands to its resident citizens. 

47 Illustrated in Idaho (24-101, by which eligible aliens have equal property rights 
with U. 8. citizens, and 55-101, by which real property includes mining claims). By an- 
other code provision (24-102), rights of all other aliens are dependent upon treaties. _ 

48 Tllustrated in Nevada (See. 4120), Wyoming (24-109), Oregon (106-322—in ad- 
dition to a specifie prohibition in the State’s Constitution, Art. XV, 8), and California 
(Civil Code, See. 1426, Public Resources Code, Sec. 2301). By California’s Publie Re- 
sources Code, Sec. 6801, oil and gas prospecting leases are restricted to citizens or to 
declarant aliens or to eligible aliens whose country accords similar privileges to U. S. 
citizens, to aliens whose rights are secured by a treaty with the United States, or corpor- 
ations ninety per cent of whose shares are owned by eligible leaseholders. 

49 Virginia (13-219); foreign corporations (%¢., those of another State of the Union 
or of a foreign country) cannot hold more than 10,000 acres in any one county for the 
purpose of mining ores or minerals. 

50 Montana (Constitution, Art. ILI (25)) and Connecticut (Sec. 7167). Even non- 
resident aliens, i.¢., those not resident in Connecticut or some other part of the United 
States, may take real estate for mining and quarrying; but if the land is not used for 
that purpose for ten years (except in cases of wartime prohibitions), title reverts to the 
person from whom the land was last acquired. i 

51 Idaho (58-313), Montana (81-908), and Colorado (Ch. 134, Sec. 69). 

52 Mississippi (Sec. 4109). 

58 See Art. 9 of the Jay Treaty, by which British subjects holding lard in the United 
States and American citizens in Great Britain holding land in that country were to 
continue to hold ‘‘aecording to the nature and Tenure of their respective Estates and 
Titles therein’? on a national-treatment basis (8 Stat. 116). Cf. Art. < of a boundary 
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United States has received assurances from mandatories concerning Ameri- 
can property rights in mandated areas.544 More directly related to the 
general objective of commercial treaties have been some multilateral ar- 
rangements concerning rights of Americans, along with nationals of other 
states, in certain backward or undeveloped regions. Equality of oppor- 
tunity for nationals of each of the party states (4.e., equality with nationals 
of any other party state) was sought in the 1884 arrangement relating to 
the Congo.®> Privileges of foreigners with respect to acquisition of land 
may be broadly stated, but with provisions for some retention of local 
regulation, as in the 1880 treaty with Morocco and other Powers.®* In its 
treaty of June 14, 1889, with Great Britain and Germany, the United States 
agreed to rather detailed provisions governing exceptions to the rule that 
‘future alienation of lands in the islands of Samoa to the citizens or sub- 
jects of any foreign country ... shall be prohibited... .’’5* In the 
Algeciras Convention, however, there was provision whereby foreigners 
might acquire extensive property rights throughout the Shereefian Em- 
pire,*® 

Clauses referring specifically to mining have likewise appeared in inter- 
national agreements other than commercial treaties. By Article 112 of the 
General Act of Algeciras, for example, a Shereefian firman was to determine 
the conditions of the concessions, as also of the working of mines and 
quarries. In the composition of this firman the Shereefian Government 
was to be guided by foreign laws relating to mining.’ In the treaty con- 


arrangament with Mexico, concluded in 1905 (33 Stat. 1863), and Art. 3 of the treaty 
with Cuba (signed March 2, 1904), concerning American property-holders in the Isle 
of Pines (44 Stat. 1997). 

54 Ilustrated in a number of arrangements which the United States made with 
mandatories after the first World War. See, for example, Art. 3 of the Convention of 
Dec. 3, 1924, concerning rights in Palestine (44 Stat. 2184). 

55 There was assurance to foreigners settling in the territory of the right to purchase, 
sell or lease land (as well as buildings) upon the sole condition of obedience to the laws; 
citizens of one nation were not to be given advantages over citizens of others (23 Stat. 
781). 56 Art. 11 (22 Stat. 817). 

57 2€ Stat. 1497. Art. IV, See. 1, provided for exceptions. 

58 Act. 60. The right was provided for ‘‘in accordance with the right granted by 
art. 11 of the Madrid Convention.’’ The Sultan was to issue orders to give effect to 
the right. Subsequent transfers were not to be hindered. There were special pro- 
visions applicable to acquisitions around certain ports, also mention in this connection 
of ‘‘ecmpliance with regulations and usage,’’ as well as of the Cadi’s satisfying himself 
that titles conformed to Mohammedan law. 

By Arts, 113-116, in the case of occupation and expropriation of property, there 
was to be a jury to fix an indemnity, in case there should be disagreement on the latter 
(34 Stat. 2905). 

59 AS the opening session of the Conference, its President emphasized as principles 
the sovereignty of the Sultan, the integrity of Morocco, and the ‘‘open door.’? The 
American representatives reported that they accepted the principle of equality in eco- 
nomie questions without reserve. A few weeks later they reported that the ‘‘principle 
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cerning Spitsbergen, signed Feb, 9, 1920, Norway undertook ‘‘with regard 

to methods of acquisition, enjoyment and exercise of the right of ownership 
of property, including mineral rights in the territories specified in Article 
I,” to grant to all nationals of the high contracting parties treatment based 
upon a complete equality and in conformity with stipulations of the 
treaty.®° 


a. Commercial Treaties before 1923 


In the course of examining commercial treaty provisions concerning such 
natural resources as land or minerals, it is to be remembered that rights in 
such matters may be intended under broad language, without specific 
mention of realty or mining. This does not overlook the tendency in re- 
cent treaty-making to be fairly specific on these matters. Im any case, 
records of negotiations, public policy followed by one or both parties at 
the time they enter into a bilateral treaty, and implications from what is 
in other clauses of the treaty, may guide toward meanings. In the present 
subsection and in that which follows, attention will be given to more or 
less specifie references in perfected treaties to real property and to mining 
rights. No effort will be made to indicate whether treaties mentioned are 
now in force, or whether particular provisions referred to are self-executing. 
Nor will the actual application of provisions be a subject of inquiry. 

Very early in its diplomatic history the United States took into account, 
when making commercial treaties, that nationals of one party might, by 
reason of alienage, be disqualified to inherit real (as distinct from personal) 
property in the other party’s territory.“ Clauses of this general type have 
continued to be used down to the present time.** What the treaties sought 


of international interest’? advocated by Germany had been sustained by the Conference; 
the position acquired by France in a financial sense had been recognized, without its 
being allowed ‘‘to militate against the open door in matters of commerce ... or the 
future development of the great mineral wealth of Moroceo.’’ Department of State 
(National Archives), Special Agents, Vol. 50 (dispatches of Jan. 25, Jan. 26, and 
April 3 (No. 10), 1906). An instruction to Henry White and Samuel R. Gummere 
pointed out that ‘‘while it is to the advantage of the Powers to secure the ‘open door,’ 
it is equally vital to their interests and no less so to the advantage of Morocco that the 
door, being open, shall lead to something, that the outside world shall benefit by assured 
opportunities. ...’’ Ibid., 4 Special Missions, Oct. 15, 1886-June 20, 1906. 

60 Art. 7 (43 Stat. 1892). 

61 See, for example, Art. 10 of the 1785 treaty with Prussia, and. the corresponding 
article of the 1799 treaty with the same country (8 Stat. 84-99, 162-177). Cf. pro- 
vision in the earlier commercial treaty with France (signed Feb. 6, 1778), which re- 
ferred to disposal of goods both movable and inmovable, without referring to dis- 
qualification because of alienage (8 Stat. 12-81). However, the Franco-American Con- 
vention of Sept. 30, 1800, did note (in Art. VII) that the laws of either party might 
‘‘restrain strangers from the exercise of the rights of property with respect to real 
estate’? and made provision for disposal (8 Stat. 178-196). 

62 See Art. IX, par. 3, of the commercial treaty with Japan, signed April 2, 1953, 
Treaties and Other International Acts Series, No. 2863. 
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to do or persons so disqualified was to secure for them the right to dispose 
of the realty (allowing them ample time for this purpose) and to withdraw 
the proceeds, without being subjected to discriminatory taxation as com- 
pared with citizens or inhabitants of the state where the property was 
situated.® 

Abcut the middle of the nineteenth century there appeared in treaties 
clauses on the acquisition, owning and holding of real property. In con- 
nection with some of these, there arose questions of the constitutionality 
or advisability (as a matter of policy) of the United States Government’s 
accepling the provisions on a basis of mutuality. New-style provisions: 
were _llustrated in the broad provisions concerning real property in the — 
Treat of Amity, Commerce and Navigation signed with El Salvador Janu- 
ary 2, 1850.¢* In the same year was signed a Treaty of Friendship, Com- 
merce and ‘‘Reciprocal Hstablishments’’ with Switzerland, the negotiation 
of which oceasioned discussion with respect to American municipal law 
and policy. The Swiss were apparently willing to have in the treaty, as 
the general rule, wording which would have placed rights as to acquiring, 
possesing and alienating real property on the same (national treatment) 
footing as those relative to personal property.® President Fillmore, how- 
ever, 2xpressed the view that to give rights to emigrants to become land- 
holders, regardless of residence or citizenship, was ‘‘rather unusual” and 
might ‘‘be deemed an infringement upon the rights of the states, which 


63 There was considerable variation in language. Many treaties provided against 
any ‘‘detraction’’ or ‘‘molestation’? in connection with disposal of realty and with- 
drawal of proceeds. Some of the treaties specified a term of three years (or of at least 
that leagth of time); others provided for a ‘‘reasonable’’ time; still others referred, 
in this connection, to the laws of the place where the property was situated. Current 
U. S. practice seems to be to specify not less than five years (as illustrated in the new 
treatie:r. with Israel and Japan). l 

64 Tte third article of this treaty contained the following: 

‘(Tha two high contracting parties ... mutually agree that the citizens of each... 
shall have the power to purchase and hold lands, and all kinds of real estate, and to 
engage in... mining, upon the same terms with the native citizen, and shall enjoy 
all the privileges and concessions in these matters which are or may be made to the 
citizens. of any country, . . . submitting themselves to the Jaws, decrees, or usages there 
established, to which native citizens are subjected.’’ 10 Stat. 891. The third article 
of the treaty signed Dec. 6, 1870, with the same country is similar (18(8) Stat. 725. 

On the inclusion of the words ‘‘and real?’ along with the reference to personal prop- 
erty in the Convention of May 14, 1845, with Bavaria (for the mutual abolition of the 
droit @aubaine and taxes on emigration), and the action of the U. 8. Senate in amending 
the convention so as to strike out the quoted words, see Miller, Treaties, Vol. VI, pp. 
681-62. 

The commercial treaty with Argentina, signed July 27, 1853 (10 Stat. 1005-12), 
contaired in Art. IX broad language (national treatment being the standard) with 
respect to acquiring and disposing of ‘‘property of every sort and denomination .. .’? 
but did not mention real property in terms. ` 

65 Mller, Treaties, Vol. V, pp. 856-867, quoting from message accompanying the 
treaty text which was sent to the Swiss Federal Assembly. 
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usually regulate the mode of transfer and tenure of real estate within their 
respective borders.’ ®* After receiving the President’s message, the Senate 
approved an amendment to the treaty, limiting to personalty the provisions 
on the holding of property and succession thereto. In the treaty as it 
finally became effective, the applicability of national treatment with re- 
spect to real estate was made dependent upon the law of the American 
State or the Swiss Canton where the property was situated.* 

In this same period, the United States signed with France the Consular 
Convention of February 23, 1853. In the negotiations the French, refer- 
ring to Articles 726 and 912 of the Civil Code (made effective by a French 
law of July 14, 1819), proposed mutual national treatment with respect 
to possessing real property. By the final agreement, Americans were to 
receive national treatment in France (with ‘‘reservation of the ultimate 
right of establishing reciprocity’’), while French nationals in America were 
to receive national treatment in States of the Union whose laws permitted 
them to receive it. There was, however, agreement that the President of 
the United States would recommend to the States of the Union the passage 
_ of the necessary legislation to give Frenchmen rights to real property on 
a national-treatment basis.®* 

Where the laws of the other party state did not discriminate against 
aliens, American negotiators seem at times to have accepted the situation 
and to have sought no broad provisions on real property, as in the case of 
the treaty with the Two Sicilies, signed October 1, 1855,®° and that with 


68 Ibid., p. 879. 

67 By the terms of Art. I, ‘‘The citizens of the United States of America and the 
citizens of Switzerland shall be admitted and treated upon a footing of reciprocal 
equality in the two countries, where such admission and treatment shall not conflict with 
the constitutional or legal provisions, as well federal as State and eantonal, of the 
contracting parties. The citizens of the United States and the citizens of Switzerland 
. «.- subject to the constitutional and legal provisions aforesaid, and yielding obedience 
to the laws, regulations, and usages of the country wherein they reside, shall be at 
liberty . . . to acquire, possess, and alienate therein property... .’? Par. 2 of Art. V 
made provisions concerning disposal and succession applicable to real estate in American 
States and Swiss Cantons ‘‘in which foreigners shall be entitled to hold or inherit real 
estate.’? (11 Stat. 587.) 

68 Art. 7 (10 Stat. 992). On the application of the treaty, see Prevost v. Greneaux, 19 
Howard 1 (1856); Geofroy v. Riggs, 133 U. S. 258 (1890). See also the executive 
agreement with France, signed Feb. 23/March 4, 1933 (U. S. Executive Agreement 
Series, No. 44), interpreting Art. 7 of the 1853 treaty. 

For a list of the American States at the time of the negotiation of the Swiss and the 
French treaties, classified according to their policies with respect to permitting aliens 
to hold land, see Miller, Treaties, Vol. V, p. 893. 

691] Stat. 639. As the American Minister reported, ‘‘In the Kingdom of Naples 
aliens inherit, and may continue to hold, real estate, as freely as natives. As, in some 
of our States, this is not the case, I introduced the words, ‘shall succeed to his personal 
property, and either to his real estate or to the proceeds thereof.’ This gives us the 
full advantage of their law, yet provides for the exceptions in our own.’’? Miller, 
Treaties, Vol. VII, p. 275. j 
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Venezuela, signed August 27, 1860.7 It was exceptional to have arrange- 
ments which were not on a mutual basis, as in the treaty with Brunei 
(Borneo), signed June 23, 1850.7 

In the last half of the nineteenth century, with the exception of those 
with two Latin American states (note 64 above), few commercial treaties of 
the United States went further, in matters of real property, than to make 
provision for the disposal of realty in cases where, by reason of alienage, 
there was disqualification to inherit. There were, however, various ar- 
rangements containing provisions for leasing land. The standard of most- 
favored-nation treatment appears in some agreements.”? By the Treaty 
of Friendship and Commerce with Madagascar, signed May 13, 1881, United 
States citizens were expressly prohibited from purchasing land in Mada- 
gascar, but might rent or lease such land." Likewise in the treaty with 
Korea, signed May 22, 1882, there were provisions for Americans to rent 
or lease, with some unusual wording apparently designed as a safeguard.” 
The most exceptional arrangements were those with countries with which 
the United States had treaties providing for extraterritoriality. 


7012 Stat. 1143. On the point that the Venezuelan law imposed no restrictions upon 
the ownership of real estate by aliens, see material on the negotiation of the treaty in 
Miller, op. cit., Vol. VIII, p. 564. 

71 By the third article, U. S. citizens were permitted ‘‘to purchase, rent, or occupy, 
or in any other legal way to acquire all kinds of property’? within the Sultan’s dominion 
(10 Stat. 909). Instructions to the American negotiator noted that natural resources 
of Borneo were beginning to be opened. Miller, op. cit., Vol. V, p. 833. 

72 [Nustrated in the treaty of Feb. 26, 1871, with Italy (17 Stat. 845), Art. 22, and 
that of Oct. 14, 1881, with Serbia (22 Stat. 963), Art. 2. For later examples, see 
Treaty of Friendship and General Relations with Spain, July 3, 1902 (33 Stat. 2105), 
Art. 3, and Consular Convention with Sweden, June 1, 1910 (37 Stat. 1479), Art. XIV, 
par. 5, ° 

7322 Stat. 952 (Art. IIL). The right to lease or rent land had been provided for in 
the earlier (1867) treaty between the two countries. In his comments on the protocol 
of the revised treaty, the American negotiator (W. W. Robinson) noted the change of 
attitude on the part of the rulers of the other country since the making of the earlier 
treaty. He also remarked the fear in Madagascar of the effect of immigration from 
other lands. This fear, he observed, had ‘‘caused adoption, since the commencement of 
the present reign, of an excessive restrictive policy, which had proved to be a complete 
prevention of development of the material resources of the country... .’’ Department 
of State, 8 Consular Letters, Tamatave (July 1, 1880-June 30, 1883) No. 82 (National 
Archives). 

7423 Stat. 720. Art, VI provided that no coercion or intimidation in the acquisition 
of land should be permitted. 

75 The treaty of May 29, 1856, with Siam provided that American citizens coming to 
reside at Bangkok might rent land and buy or lease houses, but not purchase land within 
a specified distance from the city walls until they had lived in Siam for ten years or 
should obtain special authority from the Siamese Government. Except for these limita- 
tions, Americans resident in Siam could at any time buy or rent land within a distance 
of twenty-four hours’ journey (computed at the rate at which boats of the country 
could travel) from Bangkok (11 Stat. 683, Art. IV, par. 2). An American Minister 
later pointed out that the twenty-four-hour-distance rule meant, at the time the treaty 
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In some pre-1923 commercial treaties there were specific references to 
mining. The treaty of 1850 with El Salvador, already referred to, provided 
that citizens of each party might ‘‘. . . purchase and hold lands, and all 
kinds of real estate, and... engage in... mining’’ upon a national- 
treatment basis."* Wording in the corresponding article of the 1870 treaty 
with the same country was identical.77 An unusual provision, appearing 
in the commercial treaty of 1851 with Peru, and apparently designed to 
dispel a mistaken impression among the Peruvians, gave th2 latter most- 
favored-nation treatment in the matter of frequenting mines, and digging 
in or working for gold on public lands in California." The creaty of 1881 
with Madagascar, referred to above, contained a provision whereby the 
privilege of leasing (to be accorded to American citizens and their protégés) 
should ‘‘not be construed as a right to build fortifications . . . nor to mine 
on the lands; and should any mineral be accidentally found on such lands, 
they are to be left to the disposition of Her Majesty’s Government, and no 
agreement will be valid made between parties to avoid this clause relative 
to minerals.’’ 7° 

In its commercial treaty of 1903 with the United States, China agreed 
to go into the whole question of mining laws, to select from the rules of 
other countries regulations which seemed to be applicable to the conditions 
of China, and to recast its mining laws. This recasting was to be done in 
such a way that, while promoting the interests of Chinese subjects and not ` 


was made, distance by a rowboat. Department of State file (National Archives) 
711.923 /100. 

The treaty of Dec. 16, 1920, with Siam (for reviewing former treeties), by which 
extraterritoriality was relinquished, provided that citizens and subjects of each party 
should have the right to lease land for residential, religious and charitable purposes and 
for use in commerce (42 Stat. 1928, Art. I). ` l 

The first article of the Treaty with China concerning Trade, Consuls and Emigration, 
signed July 28, 1868, set forth that the Emperor, in making concessions to the citizens 
or subjects of foreign Powers for the privilege of residing on certain tracts of land.for 
purposes of trade, had not relinquished his right of eminent domain or dominion over 
the said land. 

The commercial treaty of Oct. 8, 1903, with China contained provision that U. 8. 
citizens might, within suitable localities at those places set apart for the use and oceu- 
pation of foreigners, rent land or lease it in perpetuity. Most-favored-nation treatment 
was to be accorded, and there was a separate provision whereby missiomary societies of 
the United States might rent land or lease it in perpetuity (33 Stat. 2238, Arts. 3, 14). 

On the development in Japan, with which country the United States signed a treaty 
on July 29, 1858, see Manley O. Hudson, ‘‘The Liquidation of Perpetual Leases in 
Japan,’’ this JOURNAL, Vol. 32 (1938), pp. 113-116. 

For detailed statement of the rights of U. S. citizens in respect to real estate in the 
Turkish dominions, see protocol on this subject proclaimed by the Eresident of the 
United States Oct. 29, 1874, Malloy, Treaties, Vol. II, p. 1344. 

76 See note 64 above, 7718 (8) Stat. 725 (Art. 3). 

78 Art. XIV, 10 Stat. 926; Miller, Treaties, Vol. V, p. 1051. 

79 Citation in note 73 above. See Art, III (3). 
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injuring China’s sovereign rights, it would avoid impediment to the at- 
traction of foreign capital. United States citizens were to be allowed to 
carry on in China ‘‘min-ng operations and other business relating thereto’’ 
upon compliance with tha new regulations and conditions to be imposed upon 
Chinese subjects and foreigners alike. Residence of American citizens in 
connection with mining operations was to be subject to such regulations 
as might be agreed upon by and between the parties to this treaty.®° 


b. Commercial Treaties since 1928 


With the signing of a new treaty with Germany on December 8, 1923, the 
United States entered upon a new period in its commercial treaty history. 
This treaty and the eleven others of the interwar period which followed 
the same general model,™ did not contain broad provisions on real property. 
Nationals of each party could, in the territory of the other, lease land for 
residential, religious, Dhilanthropical, manufacturing, commercial and 
mortuary purposes. Tte basis was to be national and most-favored-nation 
treatment. The treaty took into account that nationals of either party 


80 Art. VII (citation in note 75 above). When this article was under discussion, the 
ninth article of the Sino-British treaty of Sept. 5, 1902, was referred to as a possible: 
model, but certain changes were desired by the Americans in the interest of definiteness 
and greater efectiveness. The Chinese negotiators said that they were at first for- 
bidden to discuss the article on mining; this restriction having been removed, they said 
the article must be in the mcst general terms; otherwise they could not accept it. There 
was a statement that the mining board of China did not believe that the question of 
mining should enter into a commercial treaty. When Mr. Goodman of the American 
Commission said that he would be willing to substitute for the whole article the words, 
t: Whereas Chinese merchants are allowed certain mining privileges in the United States, 
therefore citizens of the United States shall have the same rights and privileges in 
China,’’ thus making the ariicle perfectly reciprocal, Mr. Wu said the Chinese Commis- 
sioners could never consent =o that. At another point the Americans made it clear that 
they did not favor ‘‘miscel.aneous’’ residence for Americans in China, and that they 
would leave it to the Chinese Government to say what was mineral land. They also said 
they were agreeable to provisions whereby Americans must comply with the regulations of 
the Chinese Government, -provided these would be applied to Chinese and foreigners 
alike. The Americans were concerned that no wording should be included which would 
cause the United States to lose its jurisdiction over Americans in China; they finally 
agreed upon wording whereby Americans would be subject to such regulations as might 
be agreed upon between the two countries. The Chinese were concerned about the 
words, ‘‘and other business relating thereto,’’? and there was reference to a Belgian 
syndicate’s claiming, in conrection with its holding of a concession in Szechuan Province, 
the right to construct a rairoad 800 miles long as necessary to afford an outlet to its 
mines. There apparently was fear on the part of the Chinese that what was to be 
granted to the United States would ba given to other nationalities, and that others might 
push concessions to an extert never contemplated or desired by the Americans. Depart- 
ment of State files, T(reaty) C(ommissioners) No. 61, Legation Archives, Peking, In- 
ventory 524 (National Archives). 

81 Citations in this JOURNAL, Vol. 47 (1953), p. 48, note 124, 
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might be disqualified to hold inherited realty in the territory of the other, 
and there were provisions for disposal and withdrawal of the proceeds. 

A treaty which did not follow the general model was that with Siam, 
signed Nov. 18, 1937. By a paragraph of Article 7, ‘‘In all that relates to 
the acquisition, possession and disposition of immovable property,’’ the 
nationals, companies, and ‘‘other legal entities’’ of each party were, in 
the territory of the other party, to be subject exclusively to the applicable 
laws of the situs of such immovable property. For nationals of Siam in 
the United States, the ‘‘applicable laws of the situs’’ were to be the laws 
of the particular State, Territory or Possession in which the property was 
located. The following paragraph provided for most-favored-nation treat- 
ment of Americans in Siam, under condition of reciprocity : 


It is expressly agreed that nationals of the United States . . . in- 
cluding corporations . . . who are legal residents of or are organized 
under the laws of any state, territory or possession of the United States 

. which accords to nationals of Siam the right to acquire, possess 
and dispose of immovable property, shall, in return, be accorded all the 
rights respecting immovable property in Siam which are or may 
hereafter be accorded to the nationals, Including corporations, partner- 
ships or associations of any other country, upon the principle of non- 
discriminatory treatment.®? 


In the period beginning with 1946 and extending through 1953, the 
United States signed ten commercial treaties with as many foreign states. 
Comment here will be restricted to relevant provisions in the six of these 
which had come into force by May 1, 1954, t.e., the treaties with National- 
ist China, Italy, Ireland, Ethiopia, Israel and Japan. In the first of these 
(treaty with China) there were, with respect to the acquisition, holding 
and disposal of real property, provisions generally comparable with those 
of the 1937 Siamese treaty, although there was considerable variation in the 
language. The Chairman of the Senate subcommittee which conducted 


8253 Stat. (8) 1731. The most-favored-nation commitment became more meaningful 
because of a related note from the Siamese Foreign Minister to the American Minister, 
bearing the same date as the treaty. The note stated the intention of the Siamese 
Government to grant foreigners the right to acquire immovable property necessary for 
residential, commercial, industrial, religious and charitable purposes, as well as for use 
as cemeteries, while reserving for Siamese subjects rights with respect to lands of the 
public domain. 

883 T. I. A. S., No. 1871 (Art. VIII (1)). The first sentence specified most-favored- 
nation treatment, but contained the words, ‘‘subject to the conditions and requirements 
as prescribed by the laws and regulations’’ of the party in whose territory the property 
was located. In the case of any State, Territory or Possession of the United States 
not according national treatment in the subject-matter, the sentence containing the 
most-favored-nation clause was not to apply; but, in that case, China was not to be 
obligated to accord to Americans domiciled in such State, Territory or Possession (or to 
companies created or organized under the laws thereof) treatment more rayorable than 
Chinese nationals received in such State, Territory or Possession. 
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hearings on the treaty regarded these provisions as an example of ‘‘using 
our Federal system to sur advantage.’’ 8 . 

Later treaties look more to national treatment, but with some provisions 
for reciprocity. Thus, with Italy it was agreed that Italians in the United 
States may acquire, own or dispose of, in accordance with laws and regu- 
lations in force where the property is situated; Americans in Italy are 
to be allowed to acquire, own and dispose of, on terms no less favorable than 
those accorded to Italians by the American States, Territories, or Posses- 
sions which are respectively concerned, with national treatment being the 
maximum which Italy is obligated to accord in any case, 

The provisions of the Irish treaty on real property are more directly 
related to the principal establishment parts of the agreement. Except with 
respect to succession (on which subject the treaty provides that, if ineli- 
gible to continue to own, because of their alienage, nationals and companies 
of the other party are to be allowed a reasonable time in which to dispose 
of property in a normal manner at the market price), ownership of real 
property is made sub;ect to the applicable laws of the situs. Nationals 
and companies are, hcwever, to be permitted to possess and oceupy real 
property ‘‘incidental td or necessary for the enjoyment of rights’’. secured 
by the treaty.’ 

The Treaty of Amity and Economic Relations with Ethiopia is in a 
shorter form than thai used in the ordinary treaties of friendship, com- 
merce and navigation, a form designed for countries not very far advanced 
in their administrative and economic development. It provides, in a most- 
favored-nation context. that nationals and companies of either party may, 
within the territories of the other party, lease real property needed for 
residence and for the conduct of activities pursuant to the treaty; owner- 
ship of real property w-thin such territories is to be subject to the applicable 
laws therein.®" 

The treaty with Israel provides that nationals and companies of that 
country shall receive in the United States national treatment with respect 
to leasing land and other immovable property appropriate to the conduct 
of specified types of activities (and for residential and mortuary purposes) ; 
other rights in immovable property are to be those permitted by the 
applicable laws of the States, Territories and Possessions of the United 
States. In Israel, Americans are to have national treatment in the matter 
of acquiring by purchese or otherwise, as well as in the matter of owning, 


84 Hearings before Subcommittee of the Committee on Foreign Relations... 
Hightieth Congress, 2nd Sess., on a Treaty of Friendship, Commerce and Navigation 
between the United States of America and the Republic of China, April 26, 1948, p. 24 
(remarks of Senator Thonas). 

a5 T. I. A. S., No. 1965 ‘signed Feb. 2, 1948), Art. VII (1). 

se T, I. A. 8, No. 2155 ‘signed Jan. 21, 1950), Art. VII (2). 

87 Sen. Ex, F, 82nd Cong., 2d Sess. (signed Sept. 7, 1951), Art. IX, par. 1. 
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occupying or using land; but in the case of an American domiciled in, or a 
company constituted under the laws of, a State, Territory or Possession 
according less than national treatment in these respects to nationals and 
companies of Israel, reciprocal treatment is to be the maximum which 
Israel is obligated to give.® 

The 1953 commercial treaty with Japan provides that nationals and com- 
panies of each party shall, within the territory of the other, be given 
national treatment with respect to the leasing of land appropriate to the 
conduct of business activities of the kinds permitted by specified articles 
of the treaty, as well as for residential purposes; other rights in immovable 
property which they receive are to be those permitted by the applicable 
laws of the other party.® 

On the subject of mining, commercial treaties of the type which the 
United States made with Germany and other states beginning in 1923 
contained provisions for most-favored-nation treatment, but with a re- 
eiprocity clause to meet the requirements of the Mineral Leasing Act of 
1920.°° Since that legislation related to stock ownership, holding or con- 
trol,* the comparable wording in the treaty appeared in that part of it 
pertaining to corporations, and, specifically, to the right of one party’s 
nationals to participate in corporations created under the laws of the other 
party.** 

The problem of accommodating treaty language to the rule of the legisla- 
tion of 1920 might have become somewhat different had the Anglo-Ameri- 
ean Petroleum Agreement, signed September 24, 1945, become effective.*® 


88 Sen, Ex. R, 82nd Cong., Ist Sess. (signed Aug. 23, 1951), Art. IX, pars. 1 and 2. 

8 T. I. A. 8., No. 2863 (signed April 2, 1953), Art. IX (1). 

9044 Stat. 2132 (Art. KIII). An instruction to Ambassador Houghton at Berlin, 
dated Aug. 3, 1923, said, with respect to this article of the draft treaty, that ‘‘The 
laws of the United States render it imperative that these rights be based on a reciprocal 
footing, and that the most-favored-nation treatment... be conditioned upon reci- 
procity. The last paragraph of Article XIII offers a reciprocal basis for agreement 
_within necessarily narrow limits respecting privileges of mining the minerals described. 
The Act of Congress of March 25, 1920, relative thereto, is had in mind.’’ Department 
of State file (National Archives) 711.622/22A, 

81 See note 37 above. 

92 As suggested above, the commercial treaty signed with Siam in 1937 did not follow 
the standard form used during the interwar period. It did, however, clearly stipulate 
reciprocity following the most-favored-nation clause as to ‘exploration for and ex- 
ploitation of mineral resources.’’? Furthermore, a party was not to be required to 
grant any application for any right or privilege if, at the time an application was pre- 
- sented, the granting of all similar applications had been suspended or discontinued. 
Art. I (9) of the treaty, which is cited in note 82 above. 

93 Ex. H, 79th Cong., Ist Sess. Art. II provided that, in furtherance of the purposes 
of their agreement, the signatory governments would so direct their efforts ‘f. . . (b) 
that with regard to the acquisition of exploration and development rights the principle 
of equal opportunity shall be respected; (c) that the exploration for and development 
of petroleum resources, the construction and operation of refineries and other facilities, 
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This projected agreement was by its terms to have been the preliminary 
to the calling of an international conference to consider the negotiation of 
a multilateral petroleum agreement. Great Britain and the United States 
were to formulate plans for such a conference and, with a view to wider 
adoption of the principles embodied in the agreement signed in 1945, to 
propose to the governments of all interested producing and consuming 
counsries the negotiation of a multilateral instrument. A majority of the 
Senate Foreign Relations Committee favored the project, but the Senate 
itself did not take the action necessary for its approval.™* 

Commercial treaties made since the cessation of hostilities in the second 
World War have, in their provisions with respect to mining, reflected the 
apparent desire of treaty-makers to keep their work consistent with pro- 
visions of municipal law. The treaty with Nationalist China contains a 
short article (V) on mining, based on the most-favored-nation standard. 
In tke part of the treaty dealing in a general way with participation by 
one party’s nationals and companies in corporations organized under the 
laws of the other party, there is a reciprocity clause with respect to stock 
ownership in corporations engaged in mining on public lands. The 
Italien treaty also has a most-favored-nation article on mining; the specific 
mention of mining in the list of activities permitted to be carried on by 
corpcrations in which the other party’s nationals could participate ap- 
parently brought the treaty into line with Federal legislative policy in the 
United States.** 

In the treaty with Ireland, miming activities are specifically excluded 
from those to which a general most-favored-nation rule applies; and mining 
is not specifically mentioned in the part of the treaty which relates to 
participation by one party’s nationals and companies in corporations of the 
other party engaged in listed types of activities.** 

While the treaty with Ethiopia does not refer specifically to mining, it 
contains broad provisions concerning the rights of each party’s nationals 
and companies to carry on economic activities in the other party’s terri- 
tories. Such nationals and companies are to enjoy ‘‘reasonable opportunity 
for tae investment of capital, and for the establishment of appropriate 
commercial, industrial and other enterprises.” Moreover, nationals and 
companies of either party which are permitted to establish or acquire enter- 


and the distribution of petroleum, shall not be hampered by restrictions inconsistent 
with the purposes of this Agreement.’’ 

94 Many questions were raised before the Committee concerning the proposed agree- 
ment, ineluding that of its effeet upon the principle of free enterprise, its effect upon 
Amerizan State and Federal laws, and its consistency with the U.N. Charter plan. 
Hearirgs before the Committee on Foreign Relations on Ex. H, Eightieth Cong., Ist 
Bess., June 2, 8, 4, 5, 6, 9, 23, 24 and 25, 1947, at pp. 60-61, 100, 111, 170, 368, 372, 
383-364. 

95 Art, IV (1). 96 Arts, III (2), IV. 

97 Art. VI (2), Protocol, par. 4. 
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prises in the other party’s territories are to have the right of continued 
control over such enterprises and are, with respect to performing their 
functions, to receive treatment no less favorable than that accorded enter- 
prises of ‘‘ whatever nationality’? engaged. there in similar activities. 

The treaty with Israel contains a rather broadly phrased provision, in 
a national-treatment context, on engagement in business activities and on 
participation in domestic corporations. While each party reserves the 
right to limit the extent to which aliens may carry on or have interests 
in ‘‘the exploitation of land or other natural resources,” and either party 
may require that rights to engage in mining on the public domain shall be 
dependent upon reciprocity, a most-favored-nation clause applies ‘‘in any 
event’’ to these activities.°® The Japanese treaty has comparable pro- 
visions, but with reference to the reserved right of imposing ‘‘new limita- 
tions’’ upon the extent to which aliens are accorded national treatment as to 
specified activities (including the exploitation of land or other natural re- 
sources), there is a rule against the application of these limitations to 
enterprises owned or controlled by treaty aliens at the time the new limita- 
tions are adopted. Each party may require that rights to engage in 
mining shall be dependent upon reciprocity. Furthermore, as to men- 
tioned types of activities (including exploitation of natural resources) 
Japan is not obligated by the general most-favored-nation clause to accord 
to Americans treatment more favorable than that accorded to Japanese 
by the American States or Territories in which ae Americans, respect- 
ively, are domiciled,?°° 

The rule of treaty interpretation which emphasizes the unity of the 
various parts would seem to apply particularly to a commercial treaty. 
It is obvious that, besides provisions which refer directly to real property 
and to mining activity, many other provisions might need, in a complete 
analysis, to be taken into account. This would apply not only to what is in 
the general exceptions article in each of the recently concluded treaties 
(such as the exception relating to fissionable materials), but also to such 
provisions as those concerning taxation, compensation for expropriated 
property, the permissive rule in regard to corporations owned or con- 
trolled by third-state nationals or companies, and the provision in the 
treaty with Israel concerning ‘‘equitable treatment.’’ 2 


IV. CONCLUSIONS 


The traditional sensitiveness of peoples in regard to alien participation 
in the exploitation of their natural resources has naturally affected treaty 
policy. Discrimination ‘on the basis of nationality has frequently applied 
to such natural resources as real property and minerals. An examination 


8 Art. VIII (4) and (5). 99 Art. VII, Protocol, par. 4. 
100 Art. VII, Protocol, par. 4. 101 Art, I. 
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of what United States commercial treaties have contained with respect to 
thes2 subjects has led to the following conclusions: 


1. Bilateral treaties which from a very early date have provided for 
disp sal of real proper-y inherited by an alien who by reason of his alienage 
was disqualified to continue in possession, have in some instances contained 
some type of provisions on the acquisition, ownership and use of real prop- 
erty. Aside from a few exceptional cases of extraterritoriality, there have 
not been serious departures from the principle of mutuality with respect 
to the acquisition of real property and the activity of mining. 

2. Limitations upon the rights and privileges given aliens have been 
the zule rather than the exception. From the side of the United States, 
these limitations have been commonly associated with the Constitutional 
division of power between the Nation and the States, and with a policy 
of leaving to the States the regulation of land acquisition and use outside 
of Federal territory ard the public domain. Rights of aliens to lease have 
been specified in treaties more commonly than have rights to own. 

3. Since the mid-ninateenth century there have at times been indications 
of the willingness of certain foreign states to accord national treatment in 
matters of real property as well as personalty, but the application of 
national treatment on a basis of complete mutuality, without exceptions, 
has raised questions of American municipal law and policy. 

4. Standards such es those of national and most-favored-nation treat- 
ment have been difficult to adjust to the legislative policies of the respective - 
States. The most-favored-nation clause with reference to mining, now 
found in many treaties, has since 1920 been accompanied by wording to 
meet the requirements of the reciprocity provision of the Mineral Leasing 
Act of that year. Cleuses in some of the more recent treaties giving to 
nationals and companias of each party rights of participation in corpora- 
tions of the other party engaged in listed types of activities (Including 
mining) would seem to meet these requirements. ` 

5. There has apparantly been some progress in recent years toward 
broader rights for treaty aliens, with respect to land acquisition and hold- 
ing, through provision for substantial reciprocity; by such provision the 
foreign state is not obligated to give to nationals or companies of a par- 
ticular State, Territory or Possession of the United States treatment more 
favorable than that which the foreign state’s nationals and companies 
receive from the particular State, Territory or Possession. 

6. The attraction of foreign capital for use in developing a country’s 
resources may, of course, be the result of permissive national legislation,’ 
even without commercial treaties. The latter may, however, have a useful 
. rôle in setting well-recognized standards providing against discriminations 


102 See, in this connection, the report of recent legislation in Turkey denationalizing 
that country’s petroleum resources. New York Times, March 8, 1954, p. 1. 
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which experience has shown to be discouraging to investment, and supply- 
ing a durable legal framework. 

7, Present-day treaties of this type (as of other types) are made against 
a background of legal arrangements comprising the United Nations system. 
To the principal judicial organ of that system shall be referred, according 
to a compromissory clause in each of the United States commercial treaties 
signed since 1945, any dispute concerning interpretation or application 
(and not settled by diplomacy), unless the parties agree to settle the dis- 
pute by some other peaceful means. 


ARBITRATION AND JUDICIAL SETTLEMENT 
RECENT TRENDS 
By LAURENT Juntuy, LL.D., A.M.. 


Counselor-at-Law 


It is generally agreed that the establishment of the Permanent Court: 
of International Justice brought about a decisive advance in the develop- 
menz of arbitration. It not only made possible the elimination of the 
occasional element of arbitration by substituting for it a permanent insti- 
tuticn capable of creating a real case law, but it also removed a difficulty 
which until then had been insuperable, viz., the question of the composition 
of an arbitral tribunal. It is a well-known fact, in the history of arbitra- 
tion, that two states, even though they were willing to accept in principle 
the adjudication of a given dispute, frequently abandoned this plan be- 
caus2 they found it impossible to agree on the appointment of arbi- 
tratcrs.? | 

The establishment of the International Court in 1921 did not put an 
end to the practice of international arbitration.. Nor had this been the 


1 The basic difference between arbitration and judicial settlement is the composition 
of tha two adjudicating bodies. It is fundamentally wrong, it is submitted, to seek 
‘the d-fference between the two in the powers respectively conferred upon them. Accord- 
ing te this latter view, judicial settlement involves the application of law, while arbitral 
settlement operates on a wider basis, taking account, for instance, of considerations 
of equity and expediency. In fact, however, Art. 37 of the Hague Convention of 1907 | 
on the Pacific Settlement of International Disputes defines arbitration as ‘‘the settle- 
ment of disputes between States by judges of their own choice and on the basis of 
respect for law.’? It may of course happen in a given case that states will grant 
broader powers to an arbitral tribunal than are granted to the International Court by 
its Scatute. But this leaves the principle unaffected: judicial settlement involves a 
precorstituted body, while arbitration does not. Nor is the view quite accurate, which 
at ons time at least the International Law Commission seemed to entertain on the ques- 
tion, ie. that ‘‘It should be borne in mind that international arbitration was distinct 
from international jurisdiction proper in that it left it to the parties to define the 
issue and to choose the arbitrators.’’ (Italics added.) Report of the International 
Law Commission Covering its Second Session, 19850, U.N. General Assembly Official 
Records, 5th Sess., Supp. No. 12 (A/1816), par. 168, p. 19. A more recent view, ex- 
pressed by the same learned body, seems more correct and reflects established law and 
practice: ‘f, . . international arbitration is a procedure for the settlement of disputes 
between States by a binding award on the basis of law and as the result of an under- 
taking voluntarily accepted.’’? Report of the International Law Commission Covering 
the Work of its Fifth Session, U.N. Doe. A/CN. 4/76 of August 17, 1953. 
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intention of the draftsmen of the Statute,? who rightly took the view that 
it would be useful to retain the Permanent Court of Arbitration,® which 
had been set up by the Convention of 1899 on the Pacific Settlement of 
International Disputes.* This court, however, was called upon to adjudi- 
cate only a very small number of disputes between 1920 and 1940, while 
thé”Permanent Court of International Justice, during the same period, 
gave 64 decisions (37 judgments on jurisdiction or on the merits of the 
caseg submitted and 27 advisory opinions). However, the continued ex- 
istence of the Court of Arbitration was much more than meraly symbolic. 
The practice of arbitration flourished during the interwar period, although 
generally outside the Court of Arbitration. From the excellent publication 
issued by the United Nations, Reports of International Arbitral Awards, 
which has filled a regrettable gap-in the documentation of arbitration, it 
may be seen that no less than 60 arbitral awards were given during that 
period.® These are international awards stricto sensu and they do not 
therefore include the decisions of international claims commissions or of 
mixed tribunals set up after the first World War.’ 


2 This is emphasized by the second part of Art. 1 of the Statute (before the revision 
of 1945). It provided that the Court ‘‘shall be in addition to the Court of Arbitration 
organized by the Conventions of The Hague of 1899 and 1907, and to the special 
Tribunals of Arbitration to which States are always at liberty to submit their disputes 
for settlement.’’ 

3 A proposal to abolish the Court of Arbitration, made by the Argentine Delegation, 
at the First Assembly of the League of Nations in 1920, was defeated. See Hudson, 
The Permanent Court of International Justice, 1920-1942, p. 36. 

4The Report of the Administrative Council of the Permanent Court of Arbitration, 
published. in 1952, lists (p. 6) 45 ‘‘Signatories or Contracting Parties’? as of March 
29, 1952, nine of which are nct parties to the Statute of the International Court. 

5 It is sometimes rather difficult to decide whether the Court of Arbitration does or 
does not really deal with a dispute, as in cases where the arbitrators have been selected 
outside the panel of members of the Court, with its ‘International Bureau,’’ however, 
lending its assistance and eo-cperation in the case. The yearly reports of the Court of 
Arbitration make use of the somewhat ambiguous formula ‘‘ Arbitral Cases Judged by 
the Permanent Court of Arbitration or with the Co-operation of its International 
Bureau.’’ According to the last report, 7 such arbitrations took place between 1920 
and 1940. In fact, only 4 awards have been delivered by members of the court. In 
the postwar period, no arbitration has yet taken place, although a new case, ùe., that 
between France and Greece (the last phase—compensation—of the Lighthouses Case dealt 
with in 1936-1937 by the International Court), is soon to be adjudicated by a 3-member 
tribunal presided over by Prof. Verzijl. 

6 This total is of course far from exhaustive. The texts of 59 arbitral awards, in- 
cluding those rendered by the Court of Arbitration, have been published in the first 
three volumes of the above-mentioned Reports. These volumes have begn prepared by 
the Registry of the International Court of Justice, while Volumes 4 and 5, containing 
decisions of Claims Commissions between the United States and Mexieo (Vol. 4) and 
between Great Britain, France, and Germany, on the one hand, and Mexico on the other 
hand (Vol. 5), are the work of the Legal Department of the United Nations, as will be 
the next volumes to be published. l 
. T These latter decisions have been published in several well-known reports and books, 
as, ¢.g. the Recueil des Décisions des Tribunaux arbitrauz mixtes institués par les 


382 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


In other words, the practice of arbitration, far from diminishing with 
the development of judicial settlement, has continued in conjunction with 
it, although somewhat overshadowed by it in the eyes of the public. Like 
their predecessors after the first World War, the framers of the Charter 
have 2arefully avoided preventing states from resorting to tribunals other 
than żhe International Court.® 

It is not the purpose of the present paper to weigh the relative ad- 
vantages and disadvantages of the two institutions. It is sufficient to 
observe that, according to the usual conception, judicial settlement corre- 
sponcs to a more advanced stage (the so-called institutional period) of 
international evolution. Thus it should gradually replace the sporadic 
and s)mewhat chaotic practice of arbitration.® 

Further evidence that the institution of arbitration is still very much 
alive is the importance rightly attributed to it by the International Law 
Commission which, in its 1953 session and after lengthy discussion, finally 
adopted a draft convention on arbitral procedure,’° on the basis of a re- 
markable report by Professor Scelle.*+ 

Whatever the future may bring, two facts stand out clearly today: (1) 
Arbitral provisions are numerous in international agreements concluded 
since the end of the second World War.!? (2) As yet, however, states have 
seldom made use of such provisions.1? Doubtless, the postwar period of 


traités de paix, the consolidated edition of the decisions of the Mixed Claims Commis- 
sion, United States-Germany. 

8 Arn. 95 of the Charter of the United Nations reads as follows: ‘‘Nothing in the 
present Charter shall prevent Members of the United Nations from entrusting the solu- 
tion of their differences to other tribunals [other than the International Court] by 
virtue of agreements already in existence or which may be concluded in the future.’’ 

9 It is, however, doubtful whether the advantages of a preconstituted tribunal, such 
as the International Court, are in all eases such as to outweigh those of an arbitral 
tribunel. It is, for instance, not unlikely that in a case such as the Asylum Case be- 
tween Solombia and Peru a satisfactory solution could have been more easily found by 
an arbitral tribunal of three members to which broader powers could have been granted 
than are normally enjoyed by a court of law such as the International Court. 

10 Report of the International Law Commission Covering the Work of its Fifth Session 
(U.N. Doe. A/CN.4/76, August 17, 1953), pp. 25 ff. 

11 Report on Arbitration Procedure by Georges Scelle (International Law Commission, 
Second Session, U.N. Doe. A/CN.4/18, March 21, 1950). See also Second Report, 
A/CN.4/46, May 28, 1951, and Additional Note, A/CN.4/57, June 6, 1952. | 

12 This is not new. The situation was the same after the first World War, as evi- 
denced by the compilation prepared by the League of Nations in 1929: ‘‘ Arbitration 
and Security, Systematic Survey of the Arbitration Conventions and Treaties of Mutual 
. Security deposited with the League of Nations’? (Doe. C.653.M.216). See also Habicht, 
Post-War Treaties for the Settlement of International Disputes (1931). 

13 One recent example is the ‘‘Arbitral Advice’? delivered at Brussels, on Feb. 20, 
1953, by Professor Sauser-Hall, pursuant to the Agreement of Washington of April 
25, 191, between the United States, France and the United Kingdom, concerning cer- 
tain claims with respect to gold looted by the Germans from Rome in 1943. 
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political tension has not been favorable to the judicial and arbitral settle- 
ment of international disputes, although this retrograde tendency has 
sometimes been overrated.1* It is, however, somewhat disappointing to 
find the scanty use made by states of the possibility open to them under 
Article 36 of the Statute to accept in given cases the compulsory jurisdiction 
of the Court (the so-called ‘‘optional clause’). This ingenious formula, 
conceived by the great Brazilian lawyer, Fernandez, was a particularly 
effective compromise between the supporters of compulsory jurisdiction over 
states in all legal disputes 15 and the more timid approach which was de- 
signed to keep state sovereignty intact.7® In the period between the two 
world wars numerous states accepted this optional clause. Although vari- 


14The so-called inactivity of the International Court, in statistical perspective, is a 
very relative notion. While it is true that one rightly hopes that more cases might be 
entrusted to the Court, it is inaccurate to claim that it has far less to do than its 
predecessor, the Permanent Court (see, e.g., Schwarzenberger, Power Polities, p. 463). 
In seven years (1946-1953) the Court has delivered 12 judgments in 8 ecntentious cases, 
while 3 cases are still pending. A further case was withdrawn following settlement 
out of court. In addition, the Court has delivered 7 advisory opinions. During the 
equivalent period (1921-1928) the Permanent Court had delivered 11 judgments in 7 
cases and given 14 advisory opinions. These figures are eloquent and much to the 
advantage of the present Court, having regard to the fact that most o2 the cases sub- 
mitted to the Permanent Court were concerned with differences as to the application and 
interpretation of the Peace Treaties of 1920-1921. This avenue was closed to the In- 
ternational Court, the parties to the treaties concluded after the seecnd World War 
having ignored the Court, as will be seen below. 

18 Although the text of Art. 36 is well known, it is quoted here for the sake of con- 
venience: ‘‘1, The jurisdiction of the Court comprises all cases which the parties refer 
to it and all matters specially provided for in the Charter of the United Nations or in 
treaties and conventions in force. 

‘t2, The States parties to the present Statute may at any time diare that they 
recognize as compulsory ipso facto and without special agreement, in relation to any 
other State accepting the same obligation, the jurisdiction of the Court in all legal 
disputes concerning: 

(a) the interpretation of a treaty; 

(b) any question of international law; 

(e) the existence of any fact which, if established, would constitute a breach of an 
international obligation; — 

(d) the nature or extent of the reparation to be made for the breach of an interna- 
tional obligation.’? 

As to a shorter definition of legal disputes, see the so-called Locarne formula: ‘all 
disputes of every kind with regard to which the Parties are in conflict as to their respec- 
tive rights.’? Arbitration Conventions between Germany, on the one hand, and Belgium, 
France and Czechoslovakia, on the other. (League of Nations, Systematic Survey of 
the Arbitration Conventions and Treaties of Mutual Security deposited with the League 
of Nations, 1929, pp. 408 ff.) See also an analysis of the various formulae in the work 
of the United Nations, Systematie Survey of Treaties for the Pacific Settlement of 
Disputes (1928-1948), p. 59. l 

16 Beo League of Nations, Records of First Assembly, Committee I, p. 553. For a 
short history of the drafting of the optional clause, see Hudson, op. cit., par. 118, p. 126, 
and par. 446, p. 449, 
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ous reservations sometimes weakened the scope of this obligation consider- 
ably, it is nonetheless a fact that in 1939 some fifty states were bound by_ 
the optional clause.” The first years after the second World War showed 

a certain tendency in favor of accepting the optional clause, but this 
tendency soon disappeared. The last Yearbooks of the Court bear eloquent 
witness to this fact. In the Yearbook 1950-1951, only one state, Israel, 
is shown as having made a declaration; 18 in the Yearbook 1951-1952, 
again one single declarétion is listed—by Liberia;+® and the last Yearbook 
1952—1953 indicates thet no declaration whatsoever was made during the 
period under reference, while several of the older ones had expired without 
being renewed. Thus Belgium, Bolivia, Brazil, Guatemala and Turkey 
have not, so far as is known, renewed their declarations deposited in 1947 
or 1948 for a five-year period.” Furthermore, Iran gave notice, on July 
9, 1951, of her decision to abrogate her declaration, when the United King- 
dom instituted proceedings against her, on May 26, 1951, in the Anglo- 
Iranian Oil Company case, which case Iran then won on the preliminary 
issue of jurisdiction. Thus, at the end of 1953 hardly more than 30 states 
are bound by the optional clause.” The highest number of states accepting 
the provision of Article 86, paragraph 2, of the Statute in the postwar 
period has been 37. However, even this figure is somewhat misleading 
because not only the quantity but the quality of the declarations must be 
taken into account. It is well known that some reservations made in the 
postwar period have been much more sweeping than most of those made 
before the war.?? In 1947 Resolution 171 (II) of the United Nations 
General Assembly recommended Member States to submit their legal dis- 
putes to the Court. It also drew attention to the desirability of aecepting 
the optional clause with as few reservations as possible.” But the objurga- 


17 See P.C.L.J., 16th Report, Series E, No. 16, pp. 345 ff. 

18 International Court of Justice, Yearbook (hereafter referred to as ‘* Yearbook’’) 
1950-1951, p. 193. 

19 Yearbook 1951-1952, p 185. 

20 See particulars ibid., p>. 184 ff. 

21 32 according to the lasi. Yearbook (1952-1953). 

22 The most drastic example is that of the United States, which excluded from its 
declaration disputes ‘‘with regard to matters which are essentially within the domestic 
jurisdiction of the United States of America, as determined by ‘the United States of 
America.’’ (Qomplete text in Yearbook 1946-1947, p. 217.) For a strong criticism of 
this formula, see Preuss, ‘‘The International Court of Justice, the Senate, and Matters 
of Domestie Jurisdiction,’’ this JOURNAL, Vol. 40 (1946), p. 720, especially at p. 729. 
See also Hambro, ‘‘The Jurisdiction of the International Court of Justice,’’ in 76 
Recueil des Cours de L Acacémie de Droit International (1950, I) 188. Unfortunately 
this example has been followed, as was foreseen by some (see Wilcox, ‘‘The United 
States Accepts Compulsory Jurisdiction,’’ this JOURNAL, Vol. 40 (1946), p. 699, at p. 
711); see declarations by France (Yearbook 1946-1947, p. 220), Mexico (Yearbook 
1947—1948, p. 129), and Pakistan (idid., p. 181). 

23 The following is the text of the relevant part of Resolution 171 (II): ‘‘The General 
Assembly, Considering that, in virtue of Article 1 of the Charter, international disputes 
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tions of the General Assembly were of no avail, the ultimate results being 
very disappointing.” 

It is worth noting, however, that there is no true relation between the 
number of acceptances of the compulsory jurisdiction of the Court under 
Article 36 and the number of cases submitted to it. Of twelve contentious 
proceedings instituted before the Court between 1947 and 1953, only four 
were based upon the optional clause.” For the Permanent Court the 
proportion was still smaller (11 out of 51 contentious eases submitted to the 
Court). The other eight cases submitted in recent years to the Inter- 
national Court were based either on a special agreement *” or on a treaty 
provision conferring jurisdiction on the Court,?* or even on the agreement 
of the other party being obtained in the course of the proceedings.” 


should be settled in conformity with the prineiples of justice and international law; 
Considering that the International Court of Justice could -settle or assist in settling such 
disputes if, by the full applicazion of the provisions of the Charter and of the Statute 
of the Court, more frequent use were made of its service; (1) Draws the attention of 
the States which have not yet accepted the compulsory jurisdiction of the Court in 
accordance with Article 36, paragraphs 2 and 5 of the Statute, to the desirability of the 
greatest possible number of States accepting this jurisdiction with as few reservations as 
possible; (2) Draws the attention of States Members to the advantage cf inserting in 
conventions and treaties arbitration clauses providing, without prejudice to Article 95 
of the Charter, for the submission of disputes which may arise from the interpretation 
or application of such conventions or treaties, preferably and as far as possible to the 
International Court of Justice; (3) Recommends as a general rule that States should 
submit their legal disputes to the International Court of Justice.’’ 

24 In 1928 a similar appeal by the Assembly of the League of Nations was much more 
rewarding. See Resolution adopted on Sept. 26, 1928, League of Netions, Official 
Journal, Special Supp. No. 64, 1928, p. 491. 

25 The Anglo-Norwegian Fisheries Case (proceedings instituted by the United King- 
dom on Sept. 28, 1949); the Rights of Nationals of the United States in Morocco Case 
(instituted by France on Oct. 28, 1950); the Anglo-Iranian Oil Company Case (insti- 
tuted by the United Kingdom on May 26, 1951); and the Nottebohm Case (instituted 
by Liechtenstein against Guatemala on Dec. 17, 1951). 

26 The 11 cases in which the optional clause was used to found the jurisdiction of the 
Court are cited in Hudson, op. cit., par. 463, pp. 477 ff. 

27 Minguiers and Eecrehos case, between the United Kingdom and France (special 
agreement notified by the United Kingdom on Dee, 6, 1951). 

28 Protection of French Nationals in Egypt Case (instituted by France against Egypt 
on Oct. 13, 1949) ; Asylum Case (instituted by Colombia against Peru on Oet. 15, 1949) ; 
Haya de la Torre Case (instituted by Colombia on Dec. 13, 1950); Ambatielos 
Case (instituted by Greece against the United Kingdom on April 9, 1951); Monetary 
Gold Case (instituted by Italy against France, the United Kingdom ard the United 
States on May 19, 1953); Société Electricité de Beyrouth Case (instituted by France 
against Lebanon on Aug. 15, 1953). 

29 Corfu Channel Case (instituted by the United Kingdom against Albania on May 22, 
1947). This is what is called the forum prorogatum. See, on this particular example 
of jurisdiction, Waldock, ‘‘ Forum Prorogatum or Acceptance of a Unilateral Summons 
to Appear before the International Court,’’ in 2 International Law Quarterly (1948) 
377 ff.; Jully, ‘‘Le premier arrêt de la Cour internationale de Justice,’’ in 48 Friedens- 
Warte (1948) 144 ff., at 153. 
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Tre anti-legal tendencies of the framers of the Charter have been suffi- 
clensly emphasized in the past to make it unnecessary to analyze them 
here.*° A new evolution seems to have begun, however, in the last few 
years. Political solutions for the settlement of international disputes have 
not, for obvious reasons, succeeded in convineing public opinion of their 
effectiveness. Thus there is a certain and gradual return to more judicial 
soluzions as, for instance, in the revival of the General Act for the Pacific 
Settlement of International Disputes, and in the conclusion of treaties 
providing for arbitral or judicial settlement in the case of differences as to 
the application, interpretation or execution of such instruments? With 
som: exceptions there is, however, a tendency in many recent treaties to ; 
provide for arbitration rather than judicial settlement. Before we speak 
of a backward trend let us examine the causes of this phenomenon. Al- 
thotgh there may be more, it is submitted that there are mainly two causes: 
(1) a purely legal cause, viz., the anachronistic character of Article 34, 
paragraph 1, of the Statute of the Court which provides that “‘only States 
may be parties in cases before the Court’’; this would appear to mean 
prima facie that public international atest ne have no locus standi 
befcre the Court; (2) a psychological and political element, viz., a certain 
reluztance on the part of a number of states to submit cases to the Court, 
this reluctance being due to political reasons of a general nature, or some- 
times to reasons of expediency (a feeling that the Court may not in all 
cases be the best possible instrument for the settlement of legal disputes). 


1. Article 84 and International Organizations 


Ii would be difficult to overemphasize the ever increasing Importance of 
international organizations in present-day international relations. These 
organizations, whether belonging to the promotional or operational type, 
are called upon to enter into many international agreements, either with 
statzs or among themselves. . It is thus necessary to take into account the 
possibility of disputes on the interpretation, application or execution of 
the above-mentioned agreements and the need for a settlement of such 
disputes by appropriate means. In contentious cases the International 


30 See Kaeckenbeeck, ‘‘Za Charte dans ses rapports avec le droit international,’’ in 
Hagie Academy of International Law, Recueil des Cours, Vol. 70 (1947, I), p. 133 ff, 
pass.m, €g., Pp. 133, 135. Among several articles in this JOURNAL may be cited that by 
Eagieton, ‘‘ International Law and the Charter o? the United Nations,’’ Vol. 89 (1945), 
p. 7&1. A good summary of the position is given by Delbez, ‘‘L’Evolution des idées en 
matére de règlement pacifique des conflits,’’ in Revue générale de droit international 
public, Vol. 55 (1951), p. 5 ff., stating: ‘‘Les auteurs de la Charte se sont instinctivement 
méfies du droit et ils ont pensé, semble-t-il, que la sécurité est au-dessus de la justice et 
que .’établissement de l’ordre doit précéder le règne de la loi.?? (p. 8.) 

31See Revised General Act for the Pacific Settlement of International Disputes, 
adopted by the General Assembly of the United Nations (Resolution 268(II) of April 
28, 1949). See also Brussels Treaty (signed on March 17, 1948) for Collaboration in 
Ecoromiec, Social and Cultural Matters and for Collective Self-Defense, 19 U.N.T.S. 
52 £.; Pact of Bogotá (signed on April 30, 1948), 30 U.N.T.S. 84 ff. 
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Court is apparently not open to public international organizations.. It is 
most regrettable that the framers of the Statute felt bound in 1945, in 
-their desire to adopt as few modifications of the old Statute as possible, to 
‘adhere to so strictly limited and traditional a concept of international legal 
personality. Whatever the reason may be, it is a fact that they retained 
_ without change the wording of Article 34, paragraph 1, of the Statute of 
‘the Permanent Court. Doubtless the learned lawyers who in 1945 under- 
took the revision of the Statute could not anticipate the importance and 
ultimate development of international organizations. Doubtless they were 
anxious to avoid any controversy as to the international personality of 
these organizations.’ Furthermore, the most farsighted and progressive 
among these lawyers were probably afraid to ‘‘overload the boat,’’ in the 
political climate then obtaining, by adopting a text which might have ap- 
peared too bold to the representatives of states at San Francisco. There 
were, however, some proposals to this effect, the most important being that 
put forward by the International Labor Office in a memorandum com- 
municated to governments on April 18, 1944.3" But these efforts were 
unsuccessful and the lawyers concerned had to content themselves with 
minor reforms; these are contained in paragraphs 2 and 3 of Article 834.54 
As Jenks once stated, in a powerful contribution to this subject: 


32 The report of Subcommittee TV/2/A on the juridical status of the United Nations 
Organization stated the following: ‘‘As regards the question of international juridical 
personality, the Subcommittee has considered it superfluous to make this the subject 
of a text. In effect, it will be determined implicitly from the provisions of the Charter 
taken as a whole.’’ (13 U.N.C.LO. 817.) This passage was inserted without change 
in the final report of Committee IV/2 (ibid., p. 710). This innocuous statement is some- 
what clarified by the Report to the President of the United States on the results of the 
San Francisco Conference by the Chairman of the U. S. Delegation: ‘‘[Article 105] 
does not deal with what is called the ‘international personality’ of the Organization. 
The Committee which discussed this matter was anxious to avoid any implication that 
the United Nations will be in any sense a ‘super-State’ ...’? (Department of State 
Publication 349, Conference Series 71). 

33 It stated that ‘‘in view of the tendency to create a number of public international 
organizations with specialized functional responsibilities enjoying varying degrees of 
independence and likely to enter into agreements with each other analogous to treaties 
between States, it would seem desirable that the Permanent Court or any new court 
which may be established should be empowered to assume jurisdiction of any dispute 
between two or more such organizations which the parties thereto may refer to it or in 
respect of which it may be granted jurisdiction by treaties or conventions binding upon 
the organizations concerned.’’? Official Bulletin of the International Labor Office, Vol. 
AXVI, No. 2 (Dee. 1, 1944), p. 896. 

84 Par. 2 states that the Court ‘‘may request of public international organizations in- 
formation relevant to cases before it, and shall receive such information presented by 
such organizations on their own initiative.’’ The Court has not yet made use of this 
provision. On the other hand, it made use of a similar provision contained in Art. 66 
providing for the furnishing of information by international organizations in advisory 
procedure. This procedure was applied in connection. with the Advisory Opinion Con- 
cerning Reservations to the Genocide Convention. Both the International Labor Or- 
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[The new Statute] zeneralises, and thereby places in a new perspective, 
the principle that public international organizations lave an amicus 
curiae function and responsibility in cases relating to their activi- 
ties. . . 38 


As to international legal personality, this is not the place to go more 
deeply into the question. It will suffice to say that in the light of the ad- 
visory opinion given by the Court in the case of Reparation for Injuries 
Suffered in the Service of the United Nations,®* there can be no doubt that 
a public international organization *” enjoys international personality; it is 

a subject of international law and capable of possessing international 
; Tights and duties’’; it may, for instance, bring international claims.** It 
is true that the Court in that case was dealing only with the United Nations, 
but it would seem that this reasoning applies on identical grounds to other 
public international organizations. Therefore, it may be asked whether, | 
supposing a public international organization to be willing to take the risk 
of instituting proceedings against a state before the Court, the Court would 
consider itself strictly bound by the letter of Article 34, paragraph 1, and 
declare such proceedings to be inadmissible and void, or whether it would 
not attempt to apply tke principle laid down in the Injuries Case in order 
to give a broad interpratation of Article 34 and to find, for instance, that 
what a state can do, a group of states, even if organized as an independent 
legal person, can also and a fortiori do. This may be a moot point. It 
-Is, in any event, worthy of note that no public international organization 
has as yet been willing to take this risk, although it might be desirable in the 
interest of the future development of international law, and especially of 
constitutional international law, for an organization some day to attempt 
—pezhaps on the basis of a special agreement concluded with a state—to 
submit a dispute to the Court as a test case. This bold step might lead to 


ganization and the Organization of American States were asked to give their views 
on the question. They both filed written statements. (I.C.J. Reports, 1951, pp. 15 fŒ., 
at pp. 17-18.) As yet no international organization has taken the initiative provided 
for ix Art. 34, par. 2. As to par. 3, this provides that ‘‘whenever the construction of 
the constituent instrument of a public international organization or of an international 
convention adopted thereurder is in question in a ease before the Court, the Registrar 
shall s0 notify the public international organization concerned and shall communicate to 
it copies of all the written proceedings.’’ 

35 ‘The Status of International Organizations in Relation to the International Court 
of Justice,’? in 32 Transactions of the Grotius Society (1946) 38. 

86 I.C.J. Reports, 1949, pp. 174 ff. 

87 For present purposes the following definition of a public international organization 
is suggested: a collective entity created by several states or, possibly, by several inter- 
national persons, for the attainment of a common object, possessing specifie organs, 
invested with the necessary powers and endowed, in all cases, with legal personality 
under domestic law, as well as international personality, both in the territory of member 
states and of states which have recognized the organization. 

38 I.C.J. Reports, 1949, p. 179, ` l 
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results which would greatly contribute to the development of judicial 
settlement and which would open new fields to it. 

In order to evade the obstacle of Article 34—-perhaps not as formidable 
as it looks at first—public international organizations have used two distinct 
legal devices: The first is a treaty provision whereby a dispute as to the 
interpretation or application of the treaty in question—a constitution of 
an international organization such as that of the International Labor 
Organization *° or a multilateral convention such as the Conventions on the 
Privileges and Immunities of the United Nations or of the Specialized Agen- 
cies—shall be submitted to the Court for an advisory opinion, it being clearly 
understood that the parties will consider the opinion given by the Court as 
decisive.** This ingenious but somewhat artificial solution has not yet been 
put to test. It takes account of an evolution which had already begun at 


39 This might be an easier way than to wait for a hypothetical revision of the Statute. 

40 Art. 37, par. 2 of the (amended) Constitution of the International Labor Organiza- 
tion adopted on Oct. 9, 1945, provides that ‘‘any applicable judgment or advisory 
opinion of the International Court of Justice shall be binding upon any tribunal estab- 
lished in virtue of this paragraph.’’ After providing that any question or dispute 
relating to the interpretation of the constitution or of any subsequent convention shall 
. be referred for decision to the International Court, this article contemplates, in its par. 
2, the possibility of the appoiniment of a special tribunal for the ‘‘ expeditious determina- 
tion of any dispute or question relating to the interpretation of a convention.’’ It is 
upon such a tribunal that the relevant advisory opinion of the Court would be binding. 

41 The Convention on Immunities and Privileges of the United Nations, Sec. 30, pro- 
vides that ‘‘if a difference arises between the United Nations on the one hand and a 
Member on the other hand, a request shall be made for an advisory opinion on any legal 
question involved, in acccrdance with Article 96 of the Charter and Article 65 of the 
Statute of the Court. The opinion given by the Court shall be accepted as decisive 
by the Parties.’? (1 U.N.T.S. 30.) The replica of this provision is contained, mutatis 
mutandis, in See. 32 of the Convention on the Privileges and Immunities of the Special- 
ized Agencies, approved Nov. 21, 1947 (33 ibid. 282). Art. VIII, Sec. 21, of the Head- 
quarters Agreement of June 26, 1947, between the United Nations and the United 
States provides for the setlement of disputes relating to the interpretation or applica- 
tion thereof by a tribunal of three arbitrators. Subparagraph (b) adds: ‘‘The 
Seeretary-General or the United States may ask the General Assembly to request of the 
International Court of Justice an advisory opinion on any legal question arising in the 
course of such proceedings. Pending the receipt of the opinion of the Court, an interim 
decision of the, arbitral tribunal shall be observed by both parties. Thereafter, the 
arbitral tribunal shall render a final decision, having regard to the opinion of the Court.’’ 
(11 ibid. 30.) The somewhat vague formula ‘‘having regard to the opinion of the 
Court’? is to be understood as meaning that the opinion of the Court shall be binding 
upon the tribunal. Finally, reference may also be made to the abortive Charter of the 
International Trade Organization (the so-called ‘‘Havana Charter’’) where resort is 
made to the same device. See Art. 96 (text in United Nations Conference on Trade 
and Employment, Final. Acts, and Related Documents). 

42 It is rather interesting fo observe that in a completely different context a somewhat 
similar device has recentiy been used. In the Washington Agreement concluded on 
April 25, 1951, between the governments of France, the United Kingdom and the United 
States for the Submission to Arbitration of Certain Claims to Gold leoted by the Germans 
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the time of the Permanent Court, and which consisted in assimilating, as 
much as possible, the advisory to the contentious procedure before the 
Court. From the point of view of legal technique, however, this solution 
is not satisfactory.*® 

The other device used by international organizations is the classical one 
iof arbitration. Numerous agreements entered into by international organi- 
zations with states contain such an arbitral provision.** All such cases are 
potentially eases which have been removed from the jurisdiction of the 
International Court.** For several other reasons, to be examined below, 


from Rome in 1943, the thre Powers agreed to request from an eminent and impartial 
jurist to be designated by the President of the International Court of Justice an 
‘arbitral advice’’—not an eward—concerning the state to which the gold should be at- 
tributed. It was further agreed that the three governments would accept the advice 
given by the arbitrator on She question whether Albania or Italy, or neither, has es- 
tablished a claim to the 2338 kg. of gold in question. See United Kingdom Treaty 
Series No. 39 (1951). The jurist designated was Professor G. Sauser-Hall of the 
University of Geneva. On Feb. 20, 1953, the arbitrator gave an arbitral advice stating 
that the monetary gold belomged to Albania, 

43 It is impossible to share on that point the optimistie views put forward by Dr. 
Hambro, the learned former Registrar of the Court, who appears to see in this a 
satisfactory way of enabling international organizations to gain direct access to the Court. 
(See ‘‘Some Observations cn the Compulsory Jurisdiction of the International Court 
' of Justice,’’? in 25 British Yearbook of International Law (1948) 156-157.) Yet, 
there are some difficulties which, although they might appear academie, should not be 
overlooked. First, there is no legal obligation on the Court to reply to a request for 
an advisory opinion (doubtless the Court would not easily reject such a request, especially 
after the statements it mad2 in the Peace Treaties (First Phase) Case, I.C.J. Reports, 
1950, p. 71, and in the Reser~ations to the Genocide Convention Case, ibid., 1951, p. 19, to 
the effect that ‘‘a reply to a request for an opinion should not, in principle, be refused.’’) 
Furthermore, there is the question of res judicata. Arts. 59 and 60 do not apply to 
advisory procedure. Thus the result of such an opinion might possibly be questioned 
later in a subsequent contentious case. Then there is also the impossibility for a third 
state to ‘‘intervene’’ in a technical sense, under Art. 63, when the advisory procedure 
with binding force involves the interpretation of a multilateral treaty to which this third 
state is a party, and that would generally be the case. Finally there is no enforcement 
procedure such as that provided for by Art. 94 of the Charter for contentious cases. 
While it is conceded that these objections are somewhat academic, they will serve to show 
that all sorts of procedural difficulties and questions might arise in a given case and 
that this oblique way of trying to remedy the defects of Art. 34 is not the best that 
can be devised. 

. 44 See, e.g. the Technicel Assistance Agreements concluded between several inter- 
national organizations members of the Technical Assistance Board and states, such as 
the Basic Agreement between the Secretary General of the United Nations on behalf of 
the International Organizaczions Members of the Technical Assistance Board and the 
Government of Indonesia for the provision of technical assistance under the expanded 
program, signed at Djakarta, Nov. 2, 1950, Art. VI (e), 81 U.N.T.S. 172. See also 
the Articles of Agreement concluded with many states by the International Bank for 
Reconstruction and Development, Art. IX (e). 

45 In a very apt passage, deserving quotation, of the paper referred to above, Jenks 
states that ‘inconvenient and irritating restrictions upon access to the Court by the 
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it would have been desirable, generally speaking, for such cases to be capable 
of being submitted to the principal judicial organ of the United Nations. 
It is somewhat paradoxical that the numerous specialized agencies, which 
stand in close relationship to the United Nations, should be obliged to set 
up separate and ad hoc bodies for the settlement of future disputes, while 
the Charter has established, or rather confirmed in existence, a first-class 
judicial organ, benefiting from a long experience as well as a high reputa- 
tion, and which could certamly deal with more work than is at present 
being entrusted to it. It is therefore to be hoped that if the United Na- 
tions decide in 1955 to undertake the revision of the Charter and the 
Statute, the revision of Article 34 will be one of the first tasks to be under- 
taken as being capable of bringing about an important provement in 
this special province of international law. 


2. Reluctance of Some States to Accept the Jurisdiction of the Court 


A second reason which to some extent explains the decrease in the num- 
ber of treaty provisions accepting the jurisdiction of the Court and of 
declarations under Article 36, paragraph 2, of the Statute (Optional 
Clause) is doubtless the unsettled atmosphere of the postwar period and 
the long-standing reluctance of certain states to submit cases to the Court; 
this reluctance probably sometimes reacts unfavorably on other states. 
After the first World War and until the early thirties, the Peace Treaties 
had been the main source ‘‘feeding’’ the list of the Permanent Court, 
. which had been entrusted with important judicial functions relating to 

` the interpretation and application of these treaties. In 1946 and 1947 the 
situation was entirely different. The most striking example is that of the 
Paris Peace Treaties concluded in 1947 with Italy, Bulgaria, Hungary, 


Rumania and Finland.** It is a well-known fact that the Soviet Union is, - 


traditionally hostile to judicial settlement. Thus the International Court 
has sometimes been accused of being an instrument of Western capitalism. 
This, of course, is propaganda, and it is more likely that the real reason 
is to be found elsewhere: Among the various organs of the United Nations 
—this fact, strangely enough, is not as well known as it should be—the 
Court is the only one entitled to give binding decisions in which the ‘‘veto’’ 
plays no part. From the Soviet point of view, the Court thus represents 


a permanent threat to the ‘‘sovereignty’’ of states. Owing to Soviet oppo- 


specialised agencies will encourage the latter to rely upon ad hoc tribunals for the de- 
termination of questions which might more appropriately be referred to the Court.’’ 
(Loe. cit., p. 19.) It is today a fact that many constitutions of specialized agencies 
provide for the reference of certain disputes to ad hoc tribunals. It will thus be very 
difficult to change this situation, because it would require not only an amendment of the 
Court’s Statute, but also amendments of the constitutions of the agencies. 

46 The texts of the Peace Treaties have been published in the United Nations Treaty 
Series: Treaty with Italy, 49 U.N.T.S. 126 ff.; with Bulgaria, 41 ibid. 50 ff.; with 
Hungary, 41 ibid. 168 ff.; with Rumania, 42 ibid. 34 ff.; with Finland, 48 ibid. 128 ff. 
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sition, the solutions adopted in the texts of the five Peace Treaties concluded 
at the Paris Conference of 1947 constitute an important retrograde step on 
the road to institutionalization of international adjudication. The formulas 
are complicated; they are the result of compromises of which the Russians 
got the better. Each treaty contains two “‘dispute articles.” The first 
relates to differences concerning the provisions on restitution, property, 
rights. and interests, which should normally have been submitted to mixed 
arbitral tribunals. Due to some strange shyness, the organs were called 
‘*Coneiliation Commissions” although they are actually arbitral commis- 
sions ampowered tò adjudicate with binding effect unless they succeed in 
conciliating the parties. Even on the comparatively minor matter of 
appointing the third member of the Commission, the Soviet Union was 
successful in eliminating the participation of the President of the Court. 
In their drafts; the other three Powers had provided for the designation of 
the third member by the President of the Court. This proposal was sup- 
ported by a recommendation of the Paris Conference.*® The final text of 
the peace treaties, however, designates the Secretary General of the United 
Nations as the authority competent to appoint the third member. While 
there is no doubt that the Secretary General would make an objective 
choice, the system adopted may be open to question. It further evidences 
the primacy of the political element over the juridical. The Secretary 
General discharges important political functions. He is in the midst of 
politizal currents and difficulties which, in some cases, might limit or affect 
his freedom of choice. For such a specific and sut generis function as the 
appointment of an umpire, the President of the Court would be by far the 
best éuthority. Practice confirms this view, as will be seen presently. 

On the more important question of the settlement of all other disputes 
concerning the interpretation or execution of the treaties, the Soviet Union 
scored another victory. The three Western Powers, supported by a large 
majority of the Conference, had proposed that these disputes should be 
submitted to the International Court." This was successfully objected to 
by the Soviet Union with the result that the complicated and not happily 
drafted provisions of these treaties ° provided a splendid opportunity for 


47 In an article on ‘‘The Franco-Italian Conciliation Commission,’’? Bos emphasized 
the judicial rature of these bodies empowered to deliver binding decisions upon the 
parties (22 Acta Scandinavica Juris Gentium (1952) 135). 

48 See Collection of Documents of the Paris Conference, Vol. IV, p. 414 (Italy), p. 449 
(Rumania), p. 474 (Bulgaria), p. 498 (Hungary), p. 518 (Finland). 

49 Thid., pp. 353, 362, 374, 382. 50 Ibid., pp. 416, 451, 476, 500, 520. 

st Art. 87 of the Treaty with Italy, 49 U.N.T.S. 169; Art. 36 of the Treaty with 
Bulgaria, 41 ibid. 84; Art. 40 of the Treaty with Hungary, ibid. 210; Art. 38 of the 
Treaty with Rumania, 42 ibid. 72; Art. 35 of the Treaty with Finland, 48 ibid, 254. 
The system, mutatis mutandis, is the following: If a dispute concerning the interpreta- 
tion cr execution of the treaty is not settled by direct diplomatic negotiations, it is to 
be re“erred to the Heads of Mission of the Great Powers, or to some of them, in the 
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Bulgaria, Hungary and Rumania in the well-known disputes with the 
Western Powers concerning human rights. When these ex-enemy coun- 
tries were confronted with a formal request by the Western Powers to 
submit to the Treaty Commissions the disputes concerning alleged viola- 
tions of the so-called ‘‘human rights’’ provisions of the treaties, they skill- 
fully refused to appoint their own members of the Commissions and bluntly 
stated that in their opinion there was no dispute! Seised with a request 
from the General Assembly for an advisory opinion on the question as to 
whether the Secretary General could appoint the third member of the 
_ arbitral commission if one party failed to appoint its own representative, 
the International Court said that this was not possible. Thus, the Court 
was not in a position to find a remedy for this ‘‘arbitral vacuum”: ‘‘It 
is the duty of the Court to interpret the Treaties, not to revise them.’’ *? 

These peace treaties having been removed from the jurisdiction of the 
Court, the latter, as we have seen, was deprived of a most important field 
of litigation. The Japanese Peace Treaty, signed on September 8, 1951, 

} constitutes a happy exception to this situation, and it reverts to the classical 

‘ solution adopted for the peace treaties concluded after the first World War. 
The International Court will enjoy full jurisdiction over disputes concern- 
ing the interpretation or execution of the Japanese Peace Treaty, unless 
the parties agree to resort to a special claims tribunal, or unless they agree 
to settle such disputes by other means. As Japan and some Allied Powers | 
were not parties to the Statute of the Court, it was further provided that 
they would deposit a general declaration accepting the jurisdiction, without 
special agreement, of the Court in relation to all disputes of the kind re- 
ferred to. 

On the other hand, the Conventions between the United States, the 
United Kingdom and France of the one part, and the Federal Republic of 
Germany of the other part (which in practice amount to a peace treaty), 

. signed at Bonn on May 26, 1952,°* but not yet in force, make no provision 
for the jurisdiction of the International Court. They establish special 
tribunals. In certain circumstances, however, the President of the Court 


capital concerned. If the dispute is not settled by them within a period of two months, 
and unless the parties agree upon another means of settlement, it shall be referred at 
the request of either party te a three-member Commission: one representative of each 
party and a third member selected by mutual agreement of the two parties from na- 
tionals of a third country. If the two parties fail to agree within a period of one 
month upon the appointment of the third member, the Secretary General of the United 
Nations may be requested by either party to make the appointment. 

52 7,.C.J. Reports, 1950, p. 229. 

53 See Conference for the Conclusion and Signature of the Treaty of Peace with Japan, 
Records of Proceedings, Art. 22, p. 325. This condition was fulfilled in 1951 and 1952. 
See Yearbook 1952-1953, p. 36. 

54 See the texts of these conventions in Cmd. 8571, Germany No. 6 (1952), Her 
Majesty ’s Stationery Office. 
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is to be requested to appoint the ‘‘neutral’’ members of these tribunals.® 
If one considers that most of the cases submitted to the Permanent Court 
up to 1982 arose directly or indirectly out of the peace treaties, there is no 
doubt that the situation has fundamentally changed during the period 
after the second World War, and that, on the whole, the potential litigants 
and clients of the Court have displayed, if not actual hostility, at least 
a certain unwillingness to accept its jurisdiction. It is therefore all the 
more remarkable that the Court has been entrusted with a number of cases 
which compares favorably with the number entrusted to the Permanent 
Court. 
However, this hesitation to accept in advance the Jurisdiction of the 
Court in treaty provisions (whether by acceptance of the “optional clause”? 
or by the insertion of a special provision in a treaty) may also be due to 
other causes. For example, after the first. judgment of the Court in the 
Asylum Case,°® some of the criticism of the Court in South American circles 
seems to have gone beyond a mere expression of such resentment as a 
litigant or his friends may be expected to harbor after losing an important 
case. Indeed, the Court was blamed in that case for not understanding 
regional customs and psychology and for being too strongly influenced by 
Kuropean or Anglo-Saxon conceptions—which criticism is rather question- 
able. In European circles the reverse feeling has sometimes been apparent 
—the influence of overseas judges is felt to be too strong.°’ However 
this may be, these currents and cross-currents are not conducive to the 
quiet and serene atmosphere required to encourage states to submit to the 


55 See Charter of the Arbitration Tribunal established under the Convention on Rela- 
tions between the Three Powers and the Federal Republic of Germany, Art. 1 (Yearbook 
1952-1953, pp. 209-210); Charter of the Arbitral Commission on Property, Rights and — 
Interests in Germany established under the Convention on the Settlement of Matters 
Arising out of the War and the Occupation, Art. 3 (ibid., pp. 210-211); Charter of the 
Supreme Restitution Court established under the Convention on the Settlement of Matters 
Arising out of the War and the Occupation, Art. 2 (ibid., pp. 211-212). 

56 Judgment of Nov. 20, 1950, I.C.J. Reports, 1950, p. 266 et seg. 

57 This criticism is seldom expressed in writing, but it is not infrequently voiced by 
international lawyers. It relates to the-very delicate question—which is beyond the 
scope of the present paper—of the composition of the Court, which rightly causes concern 
to many people at the present time. For example, the Institute of International Law 
put the matter on its agenda at its last session in Siena in 1952 and, on the proposal of 
a commission presided over by Judge Guerrero, Vice President of the Court, the Insti- 
tute adopted a ‘‘voeu’’ concerning the procedure of elections to the Court. See 44 
Annuaire de l'Institut de Droit international, Siena Session, 1952, Vol. II, pp. 451-452. 
See also Kuhn, ‘‘ The Siena Conference of the Institute of International Law,’’ this Joug- 
NAL, Vol, 46 (1952), pp. 718-719. But the more general question of the composition of 
the Court is still being studied. A commission of the Institute composed of lawyers of 
very high standing has recently co-operated in producing a report, prepared by Judge 
Huber, a former President of the Permanent Court, on the amendments to be introduced 
to the Statute of the International Court. This report was examined at the session of. 
the Institute held at Aix-en-Provence in April, 1954. 
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Court the numerous international controversies of a purely. legal nature 
which slumber in the filing cabinets of foreign offices. Another considera- 
tion which may adversely affect the desire to resort to the. Court is the 
feeling that a more limited group of Judges would be better able to solve 
conflicts of secondary importance or of a highly technical character. This 
reference to conflicts of minor importance is, it is believed, sometimes. made 
by people who are prone to pay lip service, and nothing more, to the cause 
of judicial settlement, but sometimes it is also perfectly sincere: De minimis 
non curat praetor, when the Praetor is the highest judicial body in the 
world. As to the highly technical character of certain disputes, which 
may make submission to a special tribunal preferable,” this argument, 
upon analysis of the Court’s Statute, loses much of its cogency. First, 
the Court may at any time form one Chamber to deal with particular cate- 
gorles of cases, or with a particular case; ®© secondly, the Court may decide, 
for the purpose of a particular case, to appoint assessors.® A further 
consideration is the fact that some governments may occasionally ‘hesitate 
to put in motion the seemingly rather heavy machinery of the Court and 
the publicity which surrounds its work.*? But every careful student of the 
work of the Court will agree that its machinery, far from being heavy and 
cumbersome, is flexible and could easily be employed in the solution of 


58 This is usually a subconscious idea in the minds of lawyers and statesmen. A recent 
example, however, emanating from no less important a body than the learned Interna- 
tional Law Commission, proves the importance of this factor. In its session held during 
the summer of 1953 the Commission ‘adopted, at its 234th meeting, some draft articles 
concerning the continental shelf. Art. 8 provides for the arbitration of disputes arising 
from the interpretation or application of these articles. The following comment is 
made: ‘‘89. The provision for arbitration as laid down in Article 8 does not exclude 
any other procedure agreed upon by the parties as a means of the formal settlement of 
the dispute. In particular, they may agree, in matters of general importance, to refer 
the dispute to the International Court of Justice.’’ (Italics added.) (Doc. A/CN. 
4/76, Aug. 17, 1953.) It would therefore seem that there is here envisaged a hierarchy 
of cases to be submitted respectively to arbitration or to judicial settlement. See, on the 
other hand, in Lauterpacht’s classical work, The Function of Law in the International 
Community, an analysis of the principle—which he rightly criticizes—that only unim- 
portant disputes should be submitted to adjudication (the so-called ‘‘de maazimis non 
curat praetor’? principle!) (p. 166 et seq.). 

59 This idea is accepted by Kaeckenbeeck, 70 Hague Recueil (1947, I) 216, and by 
Jenks, loc. cit., p. 19. 60 Statute, Art. 26. 

61 Statute, Art. 30; Rules of the Court, Art. 7. 

62 In accordance with Art. 40, par. 3, of the Statute, Art. 34, par. 2, of the Rules of 
Court provides that copies of special agreements or applications be transmitted to 
Members of the United Nations and to any other states entitled to appear before the 
Court. This wide publicity may sometimes deter states from airing their disputes in a 
public forum. To this extent the system may be regretted. But such a provision, under 
_ present circumstances, is inevitable. How, for instance, could a third state decide 
whether to intervene in a case, under Art. 62 of the Statute, without knowing that a 
ease has been brought, or what its legal basis is? 
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cases of the most varied nature. It will suffice, in this connection, to refer 
to the power of making use of the Chamber for Summary Procedure which 
has never been used since the new Court came into existence.®? At times 
fears have also been voiced of delays said to be inevitable in cases submitted 
to the Court. This criticism comes usually from laymen who have no real 
knowledge of the conditions under which the Court works, and who, by way 
of comparison, do not appreciate the long delays which often occur in pro- 
ceedings in municipal courts. This criticism, however, has no foundation, 
and, in fact, the very opposite is true. The Court works rapidly, and 
delays which may occur in procedure are usually caused by the parties who 
are apt to request long time limits or extensions in order to prepare their 
pleadings,** and' it would appear to be difficult for the Court to reject such 
requests when the parties are agreed among themselves. Nor should it be 
forgotten that the parties are states, and that the legal advisers of foreign 
offices who are usually entrusted with the preparation of cases are over- ` 
worked officials who often have to attend protracted international confer- 
ences. But from the moment the oral procedure is completed, that is, from 
the-moment the Court in practice assumes full control over the procedure, 
it rarely needs more than a few weeks to give its decision.® 

The various elements just mentioned often escape the notice of those 
who, when framing treaties, prepare the dispute provisions. ' They often 
harbor the illusion that an arbitral group of, say, three arbitrators will act 
more rapidly and more efficiently than a court of fifteen Judges. This is a 
fallacy. Some of the reasons, which are not too well known, deserve to be 
briefly stated here: 


(a) First of all, in a dispute in respect of which there is an arbitral 
clause, it will first be necessary to appoint arbitrators. Even in the most 
favorable circumstances this is bound to involve some delay. This first 
difficulty does not arise, of course, in the case of a preconstituted tribunal 
such as the International Court. Then the arbitrators will have to decide 
on the rules of procedure to be followed, and also on many concrete points 
of procedure. This second difficulty, which should not be exaggerated, 
hardly ever arises in the case of the International Court, because there are 
the Rules of Court, and in the event of the Court being in recess, the 


63 Statute, Art. 29; the Chamber for Summary Procedure of the Permanent Court 
functioned in the case between Greece and Bulgaria concerning the interpretation of the 
Treaty of Neuilly (Judgment of Sept. 12, 1924, P.C.I.J., Series A, No. 3; and Judgment 
of March 26, 1925, P.C.I.J., Series A, No. 4). 

64 This is clearly shown by even a perfunctory reading of some orders of the Court. 
See, e.g, L.C.J. Reports, 1952, pp. 19, 25, 90. 

65 Three important examples may be cited: in the Fisheries Case the time which 
elapsed between the end of the oral procedure and the delivery of the judgment was 7 
weeks; in the Anglo-Iranian Oil Company Case it was one month; and in the Rights of 
U. S. Nationals in Morocco Case it was also one morth. 
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President will, as a matter of routine, settle such procedural questions as 
may oecur.* 

= (b) But more difficult still is this: The arbitrators, if the arbitration is 
to be of the requisite standard, will have to be appointed from among first- 
class international lawyers. These persons are all very busy people, not the 
sort of lawyers waiting patiently in empty offices for some case to come 
along. It is not easy for these highly qualified and busy men to deliver 
an award within a short time in a case which may be quite complicated. 
In the most favorable circumstances the period of time will probably ex- 
ceed that needed by the judges of the Court who are specialist lawyers with 
nothing else to do but to administer international justice. 

(e) Then, strangely enough, arbitral proceedings, even with a tribunal 
having very few members, will, as a rule, be far more expensive for the 
litigant states than proceedings before the International Court. All ex- 
penses, including the fees of the arbitrators and the salaries of staff, will 
have to be borne by the states concerned, while in the case of the Interna- 
tional Court the emoluments of judges and officials of the Registry are paid 
by the United Nations; they are a fixed item in the budget, the amount 
being independent of the number of cases in the list of the Court. Further- 
more, there are the sometimes very considerable costs incurred in connection 
with the printing of documents and the pleadings of the parties which are 
borne by the budget of the Court.’ It will suffice to think of the high 
cost, nowadays, of printing and of the bulk of the pleadings in some cases °° 
for this element to be appreciated in its true light. 


It is thus a fact that today arbitral provisions are inserted in treaties 
(and conventions on a large scale. This raises the complex and familiar 
question of the mode of appointment and the composition of an arbitral 
tribunal. It is unnecessary here to mention the usual combinations and 
possibilities ®° which belong not only to the field of procedure or to the 
technique of drafting, but which are also concerned with an important 
question of substance. A formula frequently used is that of a three- 


‘member tribunal or commission, two of whom are appointed by the litigant 


states, the third (sometimes called the ‘‘umpire’’) being designated by 
agreement between the parties, or, failing that, by an international per- 


66 See, e.g., Art. 66, pars. 2 and 4, of the Statute, and many articles of the Rules of 
Court. 

67 See Yearbook 1950-1951, p. 113, comment on Art. 40, par. 4, of the Rules of Court, 
in which this practice is indicated as being in accordance with the practice of the 
Permanent Court. 

68 In the Corfu Channel Case, the total number of printed pages for the pleadings, 
oral arguments and documents was about 2600, while in the Fisheries Dase, it reached 
2900. 

69 They are carefully studied in the above-mentioned work of the United Nations, 
Systematic Survey of Treaties for Pacific Settlement of Disputes, 1928-1948, pp. 89-107. 
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sonality of universally recognized standing and impartiality, most fre- 
quently the President of the International Court. 

This latter practice, already quite old,” was often used during the period 
of the Permanent Court,” but in recent times it has been used quite ex- 
tensively. -Apparently innocuous and colorless, this practice raises some 
interesting legal questions which, so far as is known, have as yet not 
claimed the attention o2 writers. Although six cases may be envisaged in 
theory, only four usually arise in which the co-operation of the president 
of the Court may be requested for the appointment of an umpire. They 
are the following: 


(1) Disputes between two states; 

(2) Disputes between a state and a public international organization; ™ 

(3; Disputes poreco a state and a private person (natural person or 
corporation) ; 

(4) Disputes between two such private persons. 


The other two possibi_ities which as yet still belong to the realm of theory 
are: 7 


(5) Disputes between two publie international organizations; "3 
(6) Disputes between a publie international organization and a private 
person.” 


With regard to this special, or quasi-administrative, function of the 
Court or its President, the last Yearbook of the Court for the year 1952- 
1953 zontains most valuable information. As is known, the texts governing 
the jurisdiction of the Court are published in Chapter X of each Yearbook. 
Here can be found, im sequence, the so-called ‘‘constitutional’’ texts 
(Charter, Statute, etc.), then the texts extracted from instruments for the 
peaceful settlement of disputes (acceptance of the optional clause), pro- 
visions of general instruments (such as the Pact of Bogota of 1948, or the 
revised General Act fo: the Pacifie Settlement of International Disputes 


70 The first instances may be found in treaties concluded in 1922. See Trade Agree- 
ment between Latvia and Czechoslovakia of Oct, 7, 1922, Art, 24, 20 League of Nations 
Treaty Series 379. 

71 See the texts of these provisions in P.C.I:J., Collection of Texts SOVETRME the 
Jurisdiction of the Court, 4h ed., Series D, No. 6, pp. 637-679. 

72 There are many examples of such provisions; see Art. VIII, see. 21, of the Head- 
quarters Agreement betweer the United Nations and the United States, 11 U.N.T.S. 30. 

78 Although there are alrsady a number of inter-organizational agreements, there is 
usually no dispute provisior, as if such a contingency were somewhat shocking and im- 
possible. In fact, such disputes as may arise are settled by negotiation. 

74 For instance, some contracts concluded by the International Labor Organization 
with private individuals provide for the arbitration of disputes by a three-member 
tribunal, the umpire being <n some cases designated by the President of the ‘‘ Tribunal 
de Premiére Instance?’ of Ceneva. 
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of 1949). Then comes a third part entitled ‘‘Various Instruments pro- 
viding for the jurisdiction of the Court.’’ In this section appear all 
treaties and agreemenis containing a ‘‘dispute provision’’ conferring juris- 
diction upon the Court. Under this heading can be found many bilateral 
agreements. Then a last, part deals with what is rightly called an ‘‘extra- 
judicial function’’ of the Court. Here are listed the instruments confer- 
: ring upon the Court or its President an extra-judicial function, such as the 
appointment of umpires, members of conciliation commissions, et cetera. 

What immediately strikes the eye is the great extension of this fourth part 
of Chapter X of the Court’s last Yearbook. as compared with the corre- 
sponding part of the Yearbook for 1951-1952."> All these texts, except one, 
deal with the appointment of arbitrators or umpires (and not of conciliation 
commissions). € Of the 125 texts published or referred to in the last 
Yearbook, only 19 are inter-state instruments; the rest are bilateral treaties 
concluded between international organizations and states. Most of them 
follow a uniform pattern and are concluded either by the World Health 
Organization within the framework of the Technical Assistance Program, 
or by the International Bank of Reconstruction and Development (guaran- 
tee and loan agreements). Here one can clearly see the great disadvantage, 
to which reference has been made, of the Statute of the Court not having 
expressly granted to international organizations locus standi in judiéto. 
This disadvantage is especially striking in the case of the numerous agree- 
ments, in every respect similar, entered into respectively by the World 
Health Organization and the International Bank. In each case the arbitral 
clause provides that one arbitrator shall be appointed by each party, and 
the umpire by agreement between the parties, or, failing that, by the Presi- 
dent of the Court. It is thus possible that different tribunals may be set 
up which have to deal with similar types of cases. This is not conducive 
to the development of a coherent and constructive jurisprudence of a 
nature to favor the orderly development of international law, more especially 
the law relating to international organizations. It may well be that these 


75 While in the Yearbook 1951-1952, 37 pages and 17 new entries were devoted to the 
texts conferring jurisdiction upon the Court, as against 15 pages and 34 new entries 
dealing with this ‘‘extra-judicial’’ function, the two parts are practically balanced 
in the Yearbook 1952-1953 (37 as against 35 pages). No fewer than 120 entries, of 
which 75 are new, relate to this extra-judicial function. It may, however, be added, in 
order to qualify this statement, that: many of these new entries relate to Loan or 
Guarantee Agreements concluded by the International Bank, and to similar Technical 
Assistance Agreements concluded by the World Health Organization. 

te The exception is No. 76, the Treaty of Friendship, Conciliation and Judicial Settle- 
ment between Turkey and Italy, signed at Rome, March 24, 1950 (Art. 6): ‘‘In the 
event of one of the High Contracting Parties failing to nominate candidatas [to the office 
of President of the Permanent Conciliation Commission], the President of the [Inter- 
national] Court shall, upon the request of one of the Parties, nominate the President of 
the Permanent Commission.’’ Yearbook 1951-1952, p. 219. 
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fears will remain academic.” But the very existence of this risk, however 
remoze, is a strong argument in favor of permitting the International 
Cours, or perhaps a spacial chamber of it, duly created for that purpose 
under Article 26 of the Statute, to exercise jurisdiction in such cases. 

It is interesting to note that in general the “‘dispute articles’’ referred 
to aktove make no pro~ision for the eventuality of the President of the 
Courz being a national of one of the parties. The administrative function 
of appointing an umpire is entrusted to the President of the Court on the 
ground of the Court’s impartiality, international prestige and authority. 
There is, indeed, no doubt that, even if the President of the Court happened 
to be a national of one cf the parties, he would make a completely impartial 
appointment. It woulc therefore seem that a disqualification of the Presi- 
dent on that account would be tantamount to casting doubt on his perfect 
integrity in the discharze of what is after all only an administrative or, at 
any rate, an extra-judicial duty. Article 13, paragraph 1, of the Rules of 
Cour; finds no application here,"® even under the broadest interpretation, 
inasmuch as there is not. here a ‘‘case brought before the Court’’ within the 
meaning of that provision. It is understandable that in a contentious case 
a jucge who is a national of one of the parties should be disqualified from 
presiding over the Court. However, when the function of the President 
consists purely in appointing an umpire, such scruples might appear to 
be excessive and somewnat at variance with Article 2 of the Statute, which 
provides that the Court shall be composed of a body of independent judges, 
elected regardless of tkeir nationality from among persons of high moral 
charccter. On the other hand, it must be conceded that in the present stage 
of insernational relations and of the evolution of adjudication of disputes, 
considerations of expediency or policy may warrant such a system. Some 
states are easily suspicious. It would seem, therefore, preferable to take 
note of this psycho-political element with a view to preventing states from 
questioning the validity and fairness of an arbitral award on the flimsy 
pretext that the persor appointing the umpire was a citizen of the other 
party to the dispute. It is therefore submitted that, where one of the 
partizs to the dispute is a state, the system has much to commend itself. 
Ther3 is, however, no zompelling reason to apply such a rule where the 
umpire appointed by tke President is to adjudge a private dispute between 
two private persons or corporations. 

The Yearbook gives no information as to the procedure which has been 
followed in connection with the drafting of such provisions. Is the Court, 


771% is, for instance, coreeivable that the Bank and the President of the Court, in 
such cases as might arise between different states on the one hand, and the Bank on the 
other, would appoint the same persons as arbitrator and umpire. 

78 Art. 13, par. 1, reads as follows: ‘‘If the President is a national of one of the 
parties to a case brought b2fore the Court, he will abstain from exercising his functions 
as Prosident in respect of fhat case. The same rule applies to the Vice-President or to 
any member of the Court who may be called to act as President.’’ 
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or its President, approached officially or unofficially, or consulted in ad- 
vance? This would appear to be an elementary step to be taken by the 
states, organizations or. bodies concerned. Yet it is doubtful whether 
this is always the case; otherwise the drafting would, in some cases, be 
better; it would also conform to a more uniform pattern. 

In the first place, it should be clearly understood that there is no obli- 
gation on the part of the Court or its President to accept such administra- 
tive functions, for which there is no provision whatsoever in the Statute or 
Rules of Court.”? It is clear that the. Court or its President would not 
lightly disregard a request to appoint an umpire, but there are cases in 
which such a request might, and perhaps should, be refused.®° 

For these reasons—and not only for reasons of courtesy—it would seem 


_. ‘that the parties concerned would be well advised to consult the Court, or 


‘rather the President, in advance before adopting the final draft of the 
instrument conferring such a function upon him. Thus a certain uni- 
formity would develop in the practice, and such uniformity would doubt- 
less be in the interest’ of all parties.** 


_ 79 When the Court undertook to revise its Rules in 1926 Judge Pessôa suggested that 
the following provision should be inserted: ‘‘The Court as such cannot appoint arbi- 
trators on the request of the persons concerned. The President may, however, do it, 
as well as any other member. of the Court.’’? P.C.LJ., Series D, Acts and Documents 
concerning the Organization of the Court, Addendum to No. 2—Revision of the Rules of 
Court, p. 270. This proposal was discussed at the meeting of the Court on June 25, 
1926 (ibid., p. 66). President Huber was not in favor of laying down any hard-and- 
fast rule. The Court shared this view, and Judge Pesséa withdrew his amendment, 
though he maintained his opinion that it was not part of the Court’s function as such to 
appoint arbitrators. (In practice, however, such functions are always entrusted to the 
President.) Generally speaking, and de lege ferenda, it would seem desirable to 
regulate this comparatively important function of the President. A special article of 
the Rules, not on the lines suggested by Judge Pessôa, but providing for the eventuality 
of such a function and the necessity of consulting the President in advance, might 
serve a useful purpose. 

80 This is not a reference to the case of the refusal to appoint an umpire in the 
dispute between the Anglo-Iranian Oil Company and the Iranian Government (for this 
interesting case, see below, p. 402), but rather to the very different situation which 
might arise if, for instance, two unknown and obscure commercial companies should 
suddenly, and without previous consultation, approach the President with a request to 
appoint an umpire in somewhat dubious circumstances (e.g., in order to gain time in a 
period of financial stress, or to shelter behind the name of the President of the Court, 
with a view to postponing the opening of bankruptcy proceedings). The prestige and 
authority of the Court should not be cheapened. It is likely that the President would 
not blindly accept such a request and might even reject it altogether, although he might 
have some difficulty in obtaining the necessary information. 

81 Since the last war, attention has been drawn to the need for a certain standardiza- 
tion in the drafting of certain provisions contained in international treaties. This would 
seem to be the best way to prevent differences as to the interpretation of these treaties 
from arising as a result of faulty drafting. On this problem, see Jenks, ‘‘The Need for 
an International Legislative Drafting Bureau,’’ this JOURNAL, Vol. 39 (1945), pp. 
163-179; Reiff, ‘‘A Form Book for Standard Treaty Clauses,’’ ibid., Vol. 40 (1946), 
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In addition to the numerous instruments concluded after the war and 
examined above, there are still many prewar treaties or miscellaneous 
agreements of a public or private law character which confer upon the 
predecessor oz the International Court (the Permanent Court) or its Presi- 
dent the same extra-judicial function.*? Before the war such agreements — 
were normally concluded between two states or between a state and a pri- 
vate person or corporation (a commercial corporation such as the Anglo- 
Iranian Oil Company), or even two such private persons. But the situa- 
tion has changed with the great increase in the number of international 
organizations during the postwar period and the need, referred to above, 
to provide for some procedure for the determination of litigation to which 
these organizations may be parties. A most interesting- question arises 
here. Many such prewar agreements are still in force; some are today 
obsolet2, while the fate of others is doubtful. Where such arrangements 
are still valid today, is an article providing for the appointment of an 
umpire by the President of the Permanent Court still operative? The 
question is not as simple as it appears at first sight; because the Interna- 
tional Court is an entity legally distinct from the Permanent Court, al- 
though, to all intents and purposes, the exact equivalent of the latter. An 
‘important example of this difficulty occurred in the dispute between the 
‘Anglo-Iranian Oil Company and the Iranian Government concerning the 
- nationalization of Iranian oil. Everybody is familiar with the main dispute 
submitted to the Court by the United Kingdom (acting on behalf of the 
company on the basis of diplomatic protection). Not so well known, 
however, is the fact that in the Concession Agreement concluded on April 


pp. 640-644. Bee also the very useful compilation by the Legal Department of the 
United Nations, Handbook of Final Clauses, ST/LEG/1, Aug. 28, 1951. In a searching 
and stimulating report prepared for the 1954 session of the Institute of International 
Law, Guggenheim has put forward a proposal for a model (or standard) clause pro- 
viding for the compulsory jurisdiction of the International Court, to be inserted in 
future conventions. Although the question here under review is not as important, 
it would seem that similar work might usefully be undertaken in connection with the 
drafting of a elause conferring upon the President the ‘‘extra-judicial’? function re- 
ferred to above. . 

82 See P.O.IL.J., Series D, No. 6, Collection of Texts Governing the Jurisdiction of the 
Court, 4th ed. (1932), pp. 684-679. For the following years, see the Annual Reports 
of the Permanent Court, Series E, the last of which is the 16th Report (Series E, No. 
16) (1939-1945), pp. 407-413. 

83 The two institutions are so much alike that many people—among whom are inter- 
national lawyers of fame-—tend to consider them as one and the same. For instance, 
the annual articles which Judge Hudson devotes to the Court in this JOURNAL are 
entitled: ‘The ... Year of the World Court.’’ In 1946, the first article dealing with 
the new Court was entitled ‘‘The 24th Year of the World Court’? (ibid., Vol. 40 (1946), 
pp. 1-52). l 

84 Judgment of July 22, 1952, LC.J. Reports, 1952, pp. 93 Æ. See Potter, ‘‘ Anglo- 
Iranian Oi] Company Case,’’ this JOURNAL, Vol. 47 (1953), pp. 114-115; Hudson, 
‘<The 31st Year of the World Court,” ibid, pp. 1-19. 
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29, 1933, between the Anglo-Iranian Oil Company and Iran,® there was an 
article (Article 22) providing for the settlement by arbitration of differ- 
ences arising out of the interpretation of the agreement and of the rights 
and obligations therein contained. Each of the parties had to appoint an 
arbitrator, these two then appointing an umpire. In case the two arbi- 
trators could not, within two months, agree on the person of the umpire, 
the latter was to be appointed at the request of either of the parties by the 
President of the Permanent Court.®° 
In its dispute with the Iranian Government, the Anglo-Iranian Oil Com- 
pany applied to the Vice President of the Court (as the President was of 
„British nationality), requesting him to appoint an umpire in accordance 
twith the 1933 Concession Agreement. On October 11, 1952, the Vice Presi- 
dent informed the company that he did not consider himself entitled to 
~ proceed to the appointment of the umpire. In his answer he pointed out 
that this power of appointment had been conferred upon the President 
or the Vice President of the Permanent Court: the International Court 
had received no request by the parties to the agreement to undertake func- 
tions similar to those entrusted to the President or Vice President of the 
Permanent Court. Moreover, Article 37 of the Statute could not be 
applied, since that provision related only to the settlement of cases of 
jurisdiction provided for in a treaty or convention between states.®® This 
-was indeed a difficult issue which, so far as is known, had never arisen 
before. The function of appointing an umpire had been cenferred upon 
the President (or the Vice President) of the Permanent Court of Inter- 
national Justice. Would it be right in law to say that this function had 
devolved upon the President of a technically new tribunal, the Interna- 
tional Court of Justice? As is well known, the draftsmen of the new 
Statute in 1945 had foreseen this difficulty in the more general—and im- 
: portant—case of a treaty clause providing for the jurisdiction of the Court 
' in disputes between states. This was the object of Article 37. In this 


85 See the complete text in I.C.J. Pleadings, Oral Arguments, Documents, Anglo- 
Iranian Oil Co. Case, p. 258. 

86 A further sentence provided that if the President belonged to a country which was 
not qualified (i.¢., if he was of Persian or British nationality, or of a nationality closely 
connected with either of these countries, such as belonging to a Dominion, a Protec- 
torate, a colony, etc., of one of them), the appointment was to be made by the Vice 
President of the Court. 

87 Art. 37: ‘*Whenever a treaty or convention in force provides for reference of a 
matter to a tribunal to have been instituted by the League of Nations, or to the 
Permanent Court of International Justice, the matter shall, as between the parties to the 
present Statute, be referred to the International Court of Justice.’’ 

88 So far as is known, the correspondence exchanged between the company and the 
Vice President on this question has not been published. The above summary and the 
gist of the Vice President’s letter of Oct. 11, 1952, are taken from the Court’s Yearbook 
1952-1953, p. 45. 
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respect the lawyers of 1945 showed more foresight than in some other cases.*®” 

Article 87, however, which appears in Chapter II of the Statute 
(‘‘Competence of the Court’’), clearly refers only to the normal judicial 
functions of the Court. It means that when the Court is called upon to 
Settle a dispute between states, a provision to that effect in a prewar treaty 
shall apply automatically to the new Court. In the Anglo-Iranian case the 
position was quite different: (a) it was the President, and not the Court, 
upon whom this function was conferred; (b) it was not a judicial function 
such as that to which the new Statute refers, but an administrative (or 
‘fextra-judicial’’) function; (¢) even granting that by way of extensive 
interpretation the first two obstacles could have been overcome, there re- 
mained a third obstacle much more important, it is submitted: Article 37, 
indeed, refers to a ‘‘treaty or convention in force,” t.e., an international 
instrument between tw) or more states, or other international persons. 
Coulé the Concession Agreement of 1933 between Iran and the Company be 
considered such an instrument? This was precisely the point with which 
the Court had had to ceal in its Judgment of July 1, 1952, on the issue 
-of jurisdiction. It will be remembered that the Government of the United 
Kingdom had submitted that the Concession Agreement of 1933 was in 
the nature of an inter-state agreement, having regard to the conditions 
under which it had b2en concluded.®® Thus it is not surprising that 
the Vice President of the Court, seised with the request of the Anglo- 
Iranian Oil Company, eculd do nothing but reject the application to appoint 
an uripire. There was here a vacuum juris which could not be filled by 
way cf interpretation. This decision was, it is submitted, inevitable in law, 
although from the point of view of the development of pacific methods 
of settlement of disputes through arbitration, its results may be somewhat 
regreztable.™* 

89 As, for example, in the zase of certain functions entrusted to the League of Nations, 
the suecession to which was not provided for in the Charter or in any other instrument. 
An interesting example of this complex question appeared in the South West Africa case, 
in which the South African Government alleged that all mandates had lapsed with the 
dissolrtion of the League 3f Nations, and that inasmuch as the Government of the 
Union had not agreed to put any part of the territory of South West Africa under 
trusteeship in pursuance of the Charter (Art. 77), it was no longer bound by an inter- 
national agreement in connection with this territory. In its Advisory Opinion of July 
11, 1950, the Court rejectec this-contention, accepting the proposition that the United 
Nations was, for this purpese, the successor of the League of Nations. This was done 
by way of interpreting a complex network of treaty provisions. As for the succession 
of the International to the Permanent Court, the task was much easier and the Court 
was not faced with any problem in this connection, thanks to Art. 37 of the Statute 
(see LC.J. Reports, 1950, pp. 128 ff. at p. 138). i 

90 For the United Kingdon argument on this point, see I.C.J. Pleadings, ete., Anglo- 
Iranian Oil Co. Case, pp. 74 fŒ., 341 ff., 537 f£., 650 Æ. For a decisive refutation of this 
submission, see Judgment of July 1, 1952, L.C.J. Reports, 1952, pp. 111 £. 

81 The position here is somewhat similar to that underlying the decision of the Court 
in the Peace Treaties Case (second Advisory Opinion of July 18, 1950). I.C.J. Reports, 
1950, p. 221 et seg. See above, p. 393. 
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Would the decision have been different if the Concession Agreement had 
been an ‘‘international treaty’’? This, of course, is a moot point. The 
answer might depend partly upon the methods of interpretation to be 
applied to Article 37 of the Statute. However, there are sufficiently serious 
doubts to warrant caution in applying such analogous interpretation to 
eases of a similar nature. Two examples taken from the 1951-1952 Year- 
book of the: Court may be quoted here as being of interest: On page 209 °? 
an Annex ‘‘A 6’’ is given to a Note by which the Government of the United . 
Kingdom, in pursuance of Article 10 of the Treaty of Peace with Rumania, 
notified the Rumanian Government of those prewar bilateral treaties be- 
tween the two countries which the United Kingdom desired to keep in force 
or revive. This Annex is the Treaty of Commerce and Navigation between 
the United Kingdom and Rumania, signed at London on August 6, 19380.°° 
In Article 33 of this treaty jurisdiction was conferred upon the Permanent 
Court in case of a dispute as to the proper interpretation or application 
of any provision of the treaty. The next paragraph reads as follows: 


Nevertheless, any disputes which may arise as to the treatment of 
goods or the application of the provisions relating to tariff questions or 
navigation, and which require immediate settlement, shall be sub- 
mitted, at the request of either of the High Contracting Parties, to 
an arbitral tribunal established for each dispute and composed of three 
members, of whom each of the High Contracting Parties will nominate 
one, and the third shall be appointed by agreement between the two 
High Contracting Parties, or, failing agreement between them, by the 
President of the Permanent Court of International Justice. 

The decisions of this tribunal will be final and possess binding force. 


- It seems that here, even by adopting the broadest possible interpretation 

of Article 37 of the Statute, it would be impossible to find any argument 
in favor of a succession of functions from the President of the Permanent 
Court to the President of the International Court, inasmuch as Rumania 
is not a party to the Statute of the Court. The same also applies to other 
instruments, such as the Convention between the United Kingdom and 
Finland regarding the Suppression of Illicit Importation of Alcoholic Liq- 
uors into Finland, for the simple reason, if for no other, that Finland is 
not yet a party to the Statute.** . 

There are thus many prewar instruments, of which a good number are 
still in force, or which may have been revived after the war, which contain 
a provision of somewhat dubious validity. The position is strange and 
unreal because it is likely that most of the legal advisers and government 
officials concerned believe that such treaties, as a whole, are valid; otherwise 
steps would have been taken to remedy this unfortunate situation. The 

92 Yearbook 1951-1952, p. 209, No. 62 ai. 


93123 League of Nations Treaty Series 307. See also P.C.I.J., Series D, No. 6, 
4th ed. (1982), p. 625. 94 Yearbook 1951-1952, p. 218, No. 74. 
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question may not be of primary importance, yet it is rather urgent and it 
should be settled once and for all. In delaying a solution, many govern- 
ments may find themselves in a quandary. It is a commonplace that it is 
much easier to provide in advance for the procedural ways and means of 
settling a future dispute when it is still in the abstract than to obtain a 
concrete solution or to agree on a specific procedure once the difference has 
arisen. The case of the ill-fated ‘‘dispute provisions’’ of the Peace 
Treaties with Bulgaria, Hungary and Rumania should, in this connection, 
give a clear warning to all concerned.” In some future dispute a state 
whose case might appear weak or doubtful on the merits, might quite well 
object to the power of the President of the Court to appoint an umpire, 
in order thus to prevent arbitral proceedings likely to result in an un- 
favorable award. And while it is not certain that the objection would be 
sustained In every case, it is clear that some good arguments could be ad- 
vanced in support of such a view.*® It is therefore submitted that states 
should take some steps to remedy this legal anomaly. Indeed, it is rather 
remarkable that nothing, so far as is known, has yet been done in that di- 
rection. While the bilateral method might be used, it would seem to be a 
perfect case for the United Nations to render useful service to the cause 
of international arbitration. It is believed that the General Assembly 
should deal with the question and refer it to its Sixth (Legal) Committee, 
which might adopt one of three possible solutions: (a) a resolution of the 
General Assembly recommending states to settle this problem by direct 
negotiation and by conferring in all such cases upon the President of the 
Court the functions previously conferred upon the President of the Perma- 
nent Court; (b) a general convention adopted by the General Assembly, 
providing that in all such cases Article 37 of the Statute should be con- 
strued as covering the case of the extra-judicial function conferred upon 

95 This is the perfect example of a situation which may arise as a result of the faulty 
drafting of ‘‘dispute provisions.’? We have seen how, by the simple and elementary 
device of denying the existence of a dispute concerning the ‘‘human rights provisions’’ 
of the peace treaties, and of refraining from appointing their own arbitrators, the three 
countries succeeded in frustrating one of the main purposes of the treaties, and the 
International Court, without of course condoning this action—-the contrary was the case 
—was powerless, in view of the clear wording of the relevant texts, to grant redress in 
this complicated case. i 

98 Several other complications might be envisaged. Supposing the President of the 
Court were to overrule the objection of one of the states concerned, 'and were then to 
proceed to the appointment of an umpire, this very issue might then be raised before 
the arbitral tribunal (which would then have to adjudicate upon the validity of an act 
of the President of the Court) or, still worse, the issue could be made the object of an 
international case to be submitted to an ad hoe arbitral tribunal or even to the Inter- 
national Court itself in case the two states concerned were bound by the optional clause. 
Thus an ad hoe tribunal would have to adjudicate upon the validity of an official act, 
allegedly done ultra vires, of the holder of the highest judicial office in the world, or 
the Court itself would have to pronounce upon such an act. All three eventualities, but 
especially the first two, would be highly undesirable. 
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the Permanent Court or its President. Such a convention, in order to be 
binding, would of course require ratification by all Member States. How- 
ever, this would not seem to be sufficient for agreements concluded between 
states and private persons or corporations, such as the Concession Agree- 
ment of 1933 between Iran and the Anglo-Iranian Oil Company; (c) the 
matter could also be deferred until the United Nations proceeds to the 
revision of the Charter, when an appropriate amendment to Article 87 of 
the Statute could be inserted. It would provide also, with regard to the 
extra-judicial functions conferred upon the Permanent Court or its Presi- 
dent, that the matter shall, as between the parties to the present Statute, 
be referred to the International Court. While this solution has much to 
commend itself from the point of view of legal technique, it would be rather 
impractical. In the first place, it would delay still further the solution 
of this technicality, and, secondly, it would link the solution of a compara- 
tively minor matter to the formidable problem of the revision of the Charter. 


SETTLEMENT OF INTERNATIONAL DISPUTES BY 
NON-JUDICIAL METHODS 


By STANLEY D. METZGER * 


Assistant Legal Adviser for Economic Afairs, ` 
Department of State 


Thoughtful exponents of the impartial judicial method for settling dis- 
putes among nations g2nerally have been careful to avoid overstating its 
potertialities. Lauterpacht,* Lissitzyn,? and others have emphasized that 
the growth of impartial adjudication has been, and doubtless will continue 
to be hampered by many obstacles. It has long been known, for example, 
that the ‘‘political’’ nature of many disputes makes them non-justiciable, 
since many nations are unwilling to entrust them to the judicial process 
throcgh fear of losing. Consequently, these and other authorities rightly 
have cautioned against undue optimism regarding the pace of growth of 
‘‘the rule of law’’ amorg nations through the judicial method. Almost all, 
however, have noted the increased use of impartial adjudication during the 
past century by arbitretion and by the Permanent and then the Interna- 
tional Court of Justice, and have foreseen progressive, albeit marginal, 
development in the futtre. 

What has been little noted, but may be long remembered, is a relatively 
_ new method for settling international disputes, a method which is neither 
impartial nor judicial but has been formulated since the war in order to 
resolve disputes which are not too ‘‘political’’ or ‘‘important’’ to foreclose 
any Method except diplomacy, but are important enough that nations prefer 
to avoid their decision by impartial judges or arbitrators. These are the 
dispttes in the important areas of international economic activity in which 
nations have engaged -operatively in the period since the end of World 
War II. The method is weighted voting by nations according to their rela- 
tive commitments in the area In which the dispute arises. Despite its new- 
ness, this method contains many implications for the future rôle of im- 
partial adjudication as a significant factor in international relations, and 
raises questions conceraing its own application on a broader scale than 
that apon which it has hitherto been employed. 


* The views expressed her3in are those of the writer and do not necessarily reflect those 
of the Department of State. 

1 Leuterpacht, The Function of Law in the International Community (1933), pp. 
189-143. As Lauterpacht points out, his illustrious predecessors, Vattel, Westlake, 
Fiore, Dreyfus, and others, also had a lively awareness of these limitations. 

2 Lissitzyn, The International Court of Justice (1951), pp. 10, 16-18. 
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I. THE BACKGROUND 


Surprisingly, the principle of weighted voting was initially carried over 
to the settlement of disputes quietly, without the debate upon ‘‘first princi- 
ples’? which might have been expected and which it.was later to undergo. 
When the Articles of Agreement of the International Monetary Fund and 
of the International Bank for Reconstruction and Development? were 
drafted at Bretton Woods in the summer of 1944, there was scarcely any 
debate concerning Article IX of the Bank Articles and Article XVIII of 
the Fund Articles. These articles proyide that ‘‘any question of interpre- 
tation of the provisions of this Agreement arising between any member 
and the Bank or between any members of the Bank shall be submitted to 
the Executive Directors for their decision.” Other provisions of these 
Agreements (Article V in the case of the Bank and Article XII in the case 
of the Fund) + give Executive Directors varying votes to cast, depending 
upon the shares in the Bank or the quota in the Fund held by their coun- 
tries. Only if a disagreement arises between the Bank or the Fund and a 
country which has ceased to be a member of the institution, or between the 
Bank and any member during the permanent suspension of the Bank, is the 
dispute to be submitted to impartial arbitration (Article IX (e)). 

The only reference in the proceedings and documents of the United 
Nations Monetary and Financial Conference at Bretton Woods which bears 
upon this novel method for settlement of questions of interpretation of 
the articles appears at page 428, Volume 1, of the Proceedings, where the 
reporter of the appropriate committee stated: 


As the various proposals of Committee 4 have been distributed to 
all members of Commission I, I do not find it appropriate in this short 
report to comment upon them in any detail. I should only like to draw 
the attention of the members to the nature of the problem which we 
have tried to solve by the provisos in Article XII, Section 1, (a), (b), 
and (ec). ... This problem consisted in keeping disputes concerning 
the interpretation of the Agreement between the Fund and any mem- 
ber country, within the setup of the Fund itself, but, at the same time, 
to secure for the member in question privileges of fair treatment. I 
think that members, when they read our proposals, will acknowledge 
that we have succeeded in finding a workable solution. If a conflict 
should end in the withdrawal of the member country, or disputes be- 


3 The Fund Articles may be found in Treaties and Other International Acts (T.1.A.8.) 
1501, 60 Stat. 1401, and the Bank Articles in T.I.A.S. 1502, 60 Stat. 1440. 

4 Art. V. See. 3, of the Bank Articles provides that ‘‘(a) Each member shall have 
two hundred fifty votes plus one additional vote for each share of stock held. (b) 
Except as otherwise specifically provided, all matters before the Bank shall be decided 
by a majority of the votes cast.’’ The basie voting provision of the Fund is Art. 
XII, Sec. 5, which provides that ‘‘(a) Each member shall have two hundred fifty votes 
plus one additional vote for each part of iis quota equivalent to one hundred thousand 
United States dollars. ... (d) Except as otherwise specifically provided, all decisions 
of the Fund shall be made by a majority of the votes cast.’? 
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tween member countries and the Fund should arise after its possible 
liquidation, we have drafted rules of arbitration. ... 


In 1958, the Federa. Communications Commission noted that ‘‘This pro- 
cedure for issuing interpretations binding member governments does indeed 
appear novel; but it a.so appears to point the way toward speedy, uniform 
and final interpretaticns.’’ (International Bank for Reconstruction and 
Development and International Monetary Fund v. All American Cable & 
Radio, Inc., et al., F.C C. Docket No. 9862.) 5 

Until the International Wheat Agreement ® entered into force in 1949, 
no other multilateral agreement negotiated since the beginning of World 
War IT kept wholly w.thin the institution itself the resolution of disputes 
between its members concerning its application or interpretation.’ How- 
ever, while many other international organizations formed in the interim, 
such as the World Health Organization,’ the International Civil Aviation 
Organization,® the United Nations Educational, Scientific and Cultural 
Organization,” as well as several continuing prewar organizations, such as 
the International Labor Organization," did provide for judicial settlement 
of disputes as a last resort, none of these institutions, nor the agreements 
which established them, involved specific commitments of significant sums 
of money or materials whose fate could depend upon the settlement of dis- 
putes concerning the irterpretation or application of the agreements them- 
selves; nor did they uti-ize the weighted voting principle in any form in the 
administration of the respective agreements.” 

When the Internaticnal Wheat Agreement was negotiated in 1949, the 
disputes and complaints article (Article XIX), as well as all other aspects 
of the Agreement, incorporated the weighted voting principle of the Fund 

5 In the Cable case, the Fund interpreted Art. IX, See. 7, of its Agreement which pro- 
vides that ‘‘The official communications of the Fund shall be accorded by members the 
same treatment as the official communications of other members,’’ to include rates on 
cables; since U. S. cable companies charged certain foreign governments a cheaper 
rate than ordinary persons, the question was whether they were bound to give the same 
rate ‘‘treatment’’ to the Fund’s cables as they gave to these foreign governments. The 
Federal Communications Commission accepted the Fund’s interpretation of its Articles 
as binding upon the Unitec States. 

8 T.I.A.S. 1957; 63 Stat. (Pt. 2) 2173. 

t For a good collection o? the disputes provisions of the multilateral agencies estab- 
lished through 1949, see Rubin, ‘‘The Judicial Review Problem in the International 
Trade Organization,’’ 63 Harvard Law Review (1949) 78, 84-87. 

8 Constitution of the World Health Organization, Art. 75. T.LA.8. 1808; 62 Stat. 
2679. 

9 Convention on International Civil Aviation, Art. 84. T.LA.S. 1591; 61 Stat. 1180. 

10 Constitution of UNESCO, Art. XIV. T.I.A.S. 1580; 61 Stat, 2495. 

11 Constitution of the ILO, Arts. 411, 415, 417 (in Part XIII of the Treaty of 
Versailles, The Treaty of Vsrsailles and After, U. S. Dept of State Pub. No. 2724, Con- 
ference Series No. 92 (1947), pp. 713-715; T.S., 874, 49 Stat. 2712); Arts. 26, 29, 31 
(revised Constitution), T.1.4.8. 1868; 62 Stat. 3485. 

12 They all operate on the one-country one-vote principle. 
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and Bank Articles of Agreement. Any disputes regarding the interpreta- 
tion or application of the Agreement, which could not. be settled by negotia- 
tion, and any complaint that any exporting or importing country failed to 
fulfill its obligations, were to be ‘‘referred to the Council which shall make 
‘a decision on the matter.” (Article XIX, Paragraph 5.) Article XII 
of the Agreement divided the votes on the Council in proportion to the 
respective guaranteed purchases and guaranteed sales which the importing 
and exporting countries were obliged to make under the terms of the 
Agreement. As in the case of the Bank and the Fund, no significant debate 
on the issue preceded the adoption of the weighted voting principle either 
generally or in respect of the settlement of disputes a the applica- 
tion or interpretation of the Agreement. 

Thus, when the representatives of 46 nations gathered in Walet 
in February, 1953, to consider whether to revise and extend the Inter- 
national Wheat Agreement for a further period of years, there were two 
lines of authority for the settlement of disputes regarding the interpreta- 
tion and application of multilateral international agreements. One was the 
traditional method, comprising negotiation, discussions within the organiza- 
tion, and reference to outside arbitration or to decision by: the Interna- 
tional Court of Justice, as provided in those multilateral agreements which 
did not affect by their terms large amounts of economic assets; and the 
other was the newer method which provided that the organ administering 
the Agreement should in essence be the ‘‘Master in its own house” t by 
deciding disputes by weighted voting, the votes weighted according to the 
commitments of countries which were parties to the Agreement. 


Il, Toe DEBATE 


In the 1953 Wheat negotiations, however, first principles were ex- 
haustively examined for the first time. Perhaps it is not curious but only 
sad that the main reason the principle of weighted voting in settlement of 
disputes encountered searching criticism and inquiry was because of one 
_ dispute which had arisen during the four-year period in which the Inter- 
national Wheat Agreement of 1949 was operative. This dispute, involving 
millions of dollars, was the so-called ‘‘carrying charge” dispute revolving 
about the interpretation of one of the articles of the Wheat Agreement.™4 
Relying upon a phrase in Article VI of the 1949 Wheat Agreement, the 
United Kinglom claimed that a ‘‘carrying charge’’ of 6¢ per bushel had 
been improperly placed upon wheat sold under the Agreement by exporting 
countries. When the exporting countries did not agree, the United King- 
dom brought the matter to the International Wheat Council established 


13 Rubin, loc. cit, at p. 88. 

14 Art. VI, par. 1, provided that ‘f. .. The basie minimum and maximum prices, and 
the equivalents thereof hereafter referred to, shall exclude such carrying charges and 
marketing costs as may be agreed between the buyer and the seller.’’ 'T.I.A.S. 1957. 
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by the Agreement (consisting of representatives of countries parties to the 
Agreement) which decided matters by weighted voting. In the debate in 
the Council and in the Executive Committee thereof the United Kingdom 
failed to muster sufficient adherents to assure its victory if the matter were 
brought to a vote. Consequently, it refrained from putting the issue to 
decision by the Council by voting, and sought to have the question sub- 
mitted to outside arbitration. The exporting countries opposed this effort, 
however, pointing out that arbitration was precluded by the terms of the ` 
Agreement, since Article XIX, paragraph 1, provided that the Council 
itself ‘‘shall make a decision on the matter.” The ‘‘carrying charge” 
issue, which involved very substantial sums, was resolved thereafter in a 
manner generally satisfactory to the exporting countries but not to the 
. United Kingdom. | . 

As a consequence in part, at least, of this case, the British came to 
Washington in 1953 prepared to insist upon a revision of Article XIX in 
any new agreement so as to insure the reference of disputes concerning the 
interpretation of the Agreement to an outside arbitral tribunal or to the 
International Court of Justice, even though five other disputes concerning 
the interpretation or application of the Agreement had been negotiated out 
in a fairly satisfactory manner during the life of the 1949 Wheat Agree- 
ment. The exporting countries, led by the United States and Canada, were 
just as firmly resolved that the principle of having disputes decided by the 
Council by weighted voting should not be departed from in any new 
agreement. The stage was thus set for a debate on the fundamental issue 
of ‘‘outside arbitration’’ vs. ‘‘Council decision by weighted voting.” 

The case for outside arbitration was put principally by the representa- 
tive of the United Kingdom. He contended that the machinery provided 
by the 1949 International Wheat Agreement for the settlement of disputes 
by decisions of the Council taken by a weighted vote was unsatisfactory: 
(1) A small minority of members holding between them a majority of 
votes could impose their will on a large majority in numbers, without 
regard necessarily to the merits of the question. Since the four exporting 
countries held 1,000 votes, and the 42 importing countries among them held 
another 1,000 votes, it was clear, he maintained, that five countries out of 
the total of 46 countries which were members of this Council, could, if a 
vote were taken in the Council, carry a decision. (2) Since the exporting 
countries were far fewer in number than the importing countries, yet hold- 
ing an equal number of votes, they were always in a tactically superior 
voting position. This came about because they were likely always to be 
present at Council sessions, while it was rare that all 42 importing countries, 
some of which had a small stake in the Agreement, would attend all meet- 
ings. Even though this could be remedied by an easier proxy method (which 
later was adopted in the 1953 Agreement), the importing countries would 
nevertheless remain in a tactically weaker position, he urged, because it was 


meal i 
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far more difficult to keep together on a position 42 importing countries than 
4 exporting countries. His other arguments rejected contentions put for- 
ward by the exporting countries, led by the United States and Canada, in 
defense of the weighted voting system. 

The United States representative urged that the issue was whether 
disputes concerning interpretation or application of the Agreement should 
be settled by the Council by weighted majority voting, corresponding 


- precisely to the interests of participating countries in the trade in wheat 


under the Agreement, or by some outside organ which is neither responsible 
for the continuing successful administration of the Agreement nor repre- 
sentative of the participating countries whose voluntary agreement has re- 


- sulted in the establishment of the commodity agreement on wheat. He 


urged continuation of the weighted voting method on the following grounds: 

(1) Since World War II, there have been only three multilateral interna- 
tional agreements of a universal character which have been successfully 
negotiated and put into operation and which have attempted to wrestle 
with very substantial and extremely complicated international economic 
problems, involving large commitments of money and materials over a 
substantial period of time—the International Monetary Fund, the Inter- 
national Bank for Reconstruction and Development, and the International 
Wheat Agreement. In all three, he stated, there was no recourse to an 
outside organ while the Agreement was in active operation. 

(2) The reasons for this deliberate choice of the weighted voting method 
within the Organization were clear. When nations engage in long-term 
commitments involving the purchase or sale of commodities, or the stabiliza- 
tion of currency, or the lending of enormous sums of money for economic 
development purposes, they must assure themselves that the agreement con- . 
taining those commitments contains some flexibility to take account of 
changing circumstances, as well as some assurance that the purpose of the 
agreement will be fulfilled; commitments are made, but let-outs are also 
provided for. In addition, knowing that extremely complicated economic 
questions are constantly transforming themselves and that certain wide 
areas of discretion in the interpretation and application of an agreement 
dealing with these economic forces must be accorded in order that the 


. agreement can keep pace with these changes, the participating nations have 


established councils or boards of directors or boards of governors for the 
purpose of supervising and administering the agreement and adapting it to 
changing circumstances. As an example of their functions, there may be 
cited the situation under the 1949 Wheat Agreement where an importing 
country finds it cannot purchase its guaranteed quantity at the maximum 
price. In this event, the country notifies the Council, the Council in turn 
notifies those countries which have unfulfilled guaranteed quantities and 
invites them to offer to sell wheat, and, if the offers are not forthcoming, 
the Council ‘‘having regard to any circumstances which the exporting and 


414 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


-the importing countries may wish to submit for consideration and in 
partizular to the industrial programs of any country as well as to the 
normal traditional volceme and ratio of imports of wheat-flour and wheat 
grain imported by the importing countries concerned, shall . . . decide the 
quantities’? which it is appropriate for the exporting country to sell 
(Article V, 1(c) of the 1949 Agreement). The Council’s decision may be 
questioned as a ‘‘disput2.’’ Is this, the United States representative asked, 
an arza of Judgment which should appropriately be considered ‘‘legal’’ and 
sent to ‘‘arbitration’’. ky some outside body which has neither negotiated 
the Agreement nor lived with it daily, nor sought to accommodate possible 
disagreement under it? Is a judgment whether a country has submitted 
relevant considerations relating to its industrial program, to its normal 
traditional volume and ratio of imports, and to other such circumstances, 
a justiciable issue or is it really a matter of accommodation and, in essence, 
continued bargaining b7 members of the Agreement in an area which they 
could not, in the nature of things, fully foresee when they signed the 
document? Although -t is possible that a normal complement of such 
questions as whether ‘‘end’’ as used in the Agreement means ‘‘or’’ might 
arise, the main preoccipations under a ‘‘disputes’’ article will ‘always 
be the accommodation of interests, the examination of the respective po- 
sitions in the broad, ani the adjustment of differences so that the Agree- 
ment can continue to operate with general satisfaction to the parties rep- 
resented in it. These issues are not, it was urged, narrowly justiciable 
issues; indeed, decisions on them are decisions only in the technical sense. 
They are fundamentally accommodations by the parties to the Agreement to 
changing circumstances and evolving conditions during the life of the 
Agreement. | 

(3) To argue that exporters as a group or importers as a group would 
impose their will on the other group in this decision-making process was, 
it was submitted, to misread the facts of international dealing among 
friendly countries, for gll countries know that tolerance and give-and-take 
are essential if the main purposes of international co-operation are to be 
achieved. A given country or group of countries could not be expected 
to view with equanimity being voted down consistently, without good and 
sufficient reason; it would be clearly difficult for the Agreement to retain 
the participation of suzh countries in a voluntary arrangement over a 
perioc of time under thcse circumstances. Since all countries know this to 
be the fact, they conduct themselves accordingly. Actual experience under 
the Bank, Fund, and 1549 Wheat Agreement confirmed the essential fair- 
ness and workability af the weighted voting method, since reasonably 
satisfactory solutions in all cases, aside from the ‘‘carrying charges’’ case, 
had been the results; it would be a mistake to change.* 


15 To the suggestion that, since a provision for outside arbitration would be availed 
of sparingly, it could do no harm, the answer was that its presence would be unsettling 
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investment; it is an understandable system to smaller nations whose own 
business and other enterprises normally give greater voice in determining 
corporate policies to a shareholder who invests $100,000 than to one who 
invests $10. They appreciate that where concrete economic co-operation 
among nations of unequal wealth and power takes the form of unequal 
commitments which, in turn, correspond closely to their inequalities of 
wealth or trade in the subject-matter of the particular agreement, it is both 
logical and inescapable that those nations whose risks are greatest expect 
to influence those risks to a maximum degree, through influencing decisions | 
within the framework of the rights and obneeuens) set out in the agreement 

„-- itself, 

Moreover, nations with smaller voting anenee (as a consequence of 
their smaller commitments) appear to be willing to participate in this 
system because certain other key circumstances usually prevail: (1) the 
commitments themselves, in terms of money or materials, are measurable in 
concrete terms, so that extraneous considerations of ‘‘prestige,’’ ‘‘face,’’ 
ete., are palpably irrelevant; (2) the framework of rights and obligations 
established in the agreements is usually a tight one; the decisions to be 
taken by weighted voting, while important, must be within this framework; 
as a consequence, the risk that unforeseen obligations will thereby be im- 
posed on those nations with small votes is minimized; (3) the agreements 
are either for relatively short periods (8 years in the cases of the 1953 
Wheat Agreement and the Sugar Agreement, 5 years in the draft Tin 
Agreement), or contain simple withdrawal provisions (mere transmittal 
of written notice in the cases of the Fund, Article XV, and the Bank, 
Article VI). Consequently, the damage which can be done to small nations 
is greatly minimized, since they can withdraw from the agreements immedi- 
ately or within a very short time if they consider that their interests are 
being given short shrift. This circumstance, which is well known to the 
nations with larger voting influence, acts as a brake upon any inclination 
they might have to wield their voting power in an unrestrained manner, for Y 
they might find that, if they did so, the agreements would become unwork- 
able because of withdrawals by dissatisfied nations with smaller voting 
power, or that their renewal on that basis would be impossible to negotiate. 

~~-[hese circumstances have resulted not only in the establishment of the 
weighted voting system as the guiding principle in the administration of 
multilateral economic agreements, but undoubtedly have influenced nations 
to apply it to the settlement of disputes arising out of the operations under 
them, including interpretation and application. 

There were other reasons which also induced the extension of the system 
to disputes. Both in the international financial (Bank and Fund) and 
commodity (wheat, sugar and tin) fields, speedy settlements of disputes 
are almost as important as correct ones, so-long as at least rough justice 
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can be achieved. The most expeditious arbitration of a dispute would take 
many months and perhaps hold up or greatly complicate contiguous matters 
which need resolution if the agreements are to achieve their purpose, while 
the calling of a Council or Executive Directors’ meeting, the oral argument 
of conflicting positions, negotiations, and, if necessary, a vote, can be 
arranged, on the other hand, with comparative speed.!® Additionally, the 
representatives of countries who negotiate the agreements in the first in- 
stance, and who serve on the administering bodies thereafter, are for the 
most part non-lawyers. Their numerous half-joking references to lawyers 
betray a sentiment, which is by no means rare, that most lawyers are.of_the 
‘‘Pkiladelphia’’ variety, who love controversy and argument for their own ~~- 
sake and might, if they got their hands on an interpretation problem, hold 
up ‘‘business’’ and perhaps complicate the ‘‘practical’’ workings of the 
agreement into the bargain. Finally, and most importantly, nations have 
a lively sense of practicalities in international affairs: In a negotiation (with 
voting only as a last resort) it is rare that any important interest will 
suffer a complete defeat, a result which can all too easily occur in a 
‘judicial’? proceeding. ~The legislative process of compromise, rather than--_ 
‘the, judicial process of victory-defeat, is considered more suitable to the 
resolution of disputes in these relatively new and uncharted paths of 
economic co-operation among nations. 

' Although experience under the weighted voting method for settling 
disputes has been limited, the system has thus far worked well in the Bank, 
Furd, and Wheat Agreements. Apart from the carrying-charge case, 
which raised substantial hackles, the sparing use of voting power has left 
all ‘nations relatively well satisfied that important interests have not been 
overlooked in the resolution of those disputes which have been settled in the 
past. This record, together with the other factors referred to above, indi- 
cates that it is likely to be utilized in future compacts of the same nature. 
If commodity control agreements are ever negotiated in rubber or cotton,” 
the precedent established in wheat, sugar, and tin will without question be 
a persuasive argument for emulation, especially if the record of relatively 


19 Under the International Wheat Agreement, for example, the Council must meet at 
least twice a year, and must also be convened by the Chairman if a session is requested 
by fve countries, or by one or more countries holding at least 10% of the total votes, 
or by the Executive Committee. In addition, a session of the Council may be called 
‘Cat such other times asthe Chairman may decide.’’ Art. XIII D, 16, 17. 

20 Commodity control agreements in rubber and cotton have been discussed from time 
to time by nations under the aegis of the International Rubber Study Group and the 
International Cotton Advisory Council, respectively; when prices of such primary com- 
modities, which are basic to the economy of many producing countries, tend to move 
downward for a significant period, interest in a commodity control agreement for the 
purpose of ‘‘stabilization’’ tends to rise. See Report to the President and the 
Congress, January, 1954, by the Commission on Foreign Economic Policy (the Randall 
Commission), p. 35. 
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successful results is not marred in the meantime. Likewise, if new inter- 
national organs are established to perform economic development or counter- 
cyclical functions, the Bank and Fund systems will wadoubreely be ap- 
‘pealing.** 

To the extent that the weighted voting system is employed, the réle of 
impartial adjudication becomes relatively less important. While this is 
not to say that it will disappear or cease to remain of some significance, 
necessarily, a statistically smaller proportion of international disputes will 
be decided judicially. More importantly, the caliber of disputes settled 
in the judicial manner will diminish as important areas of economic co- 
operation are removed from the judicial arena. If the weighted voting __ 
method is capable of use in the political and security fields, this tendency 
will be greatly augmented. The existing dissatisfaction with other methods 
of securing action in this sensitive area, such as the extreme form of 
weighted voting, the veto, in the United Nations Security Council, and the 
one-country one-vote system in the General Assembly, suggests that other 
systems will at least be examined with care in the future. Secretary of 
State Dulles, for example, has noted that ‘‘the Assembly voting procedure, 
with one vote per nation, precludes its decisions having more than advisory 
weight. 7222 He has specifically raised the question whether a weighted 
voting system could be adapted for Assembly use: 


In the General Assembly, each nation has one vote. Is this the 
best arrangement? If the General Assembly is to assume greater re- 
sponsibilities, then should there not be some form of weighted voting, 
so that nations which are themselves unable to assume serious military 
or financial responsibilities cannot put those responsibilities on other 
nations? Should there be, in some matters, a combination vote 
whereby affirmative action requires both a majority of all the members, 
on the basis of sovereign equality, and also a majority vote, on a 
weighted basis, which takes into account population, resources, ete.? 73 


Adoption of the weighted voting scheme in such political fields would 
influence strongly the chances of its application to the settlement of disputes 
arising from the interpretation and application of such arrangements, as 
it has in the Bank, Fund, Wheat, Sugar and Tin Agreements. The removal 
of such questions from perusal by judicial instrumentalities would have a 
most profound effect upon their future rôle. 

Only time and experience can reyeal whether the weighted voting method . 


21 Ideas for international institutions for these purposes have been discussed from 
time to time in the United Nations, the Eeoncmie and Social Council, and in reports of 
‘fexperts’’ to these bodies. 

22 Boston speech of Aug. 26, 1953, 29 Department of State Bulletin (Sept. 7, 1953) 
307, 310. 

23 Testimony before the Charter Review Subcommittee of the Senate Foreign Relations 
Committee, 30 Department of State Bulletin (Feb. 1, 1954) 170, 172. 
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for settling international disputes will assume growing importance in the 
relations among nations. Statesmanship in its utilization and imagination 
in its application and edaptation could lead to that result; failure in these 
respects could reduce i; to an historical fact of merely episodic significance. 
On the record to date, sowever, it has a firm basis from which to expand to 
fill the enormous gap which now exists between the largest issues of national 
survival, which have hitherto defied any system of amelioration, and the 
“marginal cases which seem to be the only steady grist for international 
judizial mills, 


THE RADIO AMATEUR IN INTERNATIONAL LEGISLATION 
AND ADMINISTRATION 


By Perer B. SCHROEDER 


Assistant Professor of History, University of Connecticut 


The 150,000 radio amateurs of the world today operate on groups of 
frequencies and under broad regulatory measures determined by the inter- 
national radio conference and implemented in considerable detail by the 
various national administrations comprising the international community. 
This recognition and supervision of amateur activities through the medium 
of international legislation are a result of a growing realization that the 
amateur performs services valuable enough to merit preservation in com- 
petition (for the use of available frequencies) with numerous governmental 
and commercial radio communications agencies. For reasons which will be 
noted later, this international recognition of amateur radio as a communica- 
tions service was in large part due to the strong stand consistently taken on 
the matter by the Government of the United States, a position subsequently 
adopted, and often reluctantly, by the other governments of the world. 

Although amateur operations were not prescribed by international legis- 
lation until 1927, the radio conferences at Berlin in 1906 and London in 
1912 indirectly affected amateur activities, in the United States particu- 
larly, in that frequency allocations were for the first time established for 
ship and shore stations." The Service Regulations of the Final Protocol 
Signed at London also specified that all stations were to be licensed by 
the appropriate governments.? This step was taken by the United States in 
the Radio Act of 1912. The latter empowered the Secretary of Commerce 
and Labor to issue licenses, to prescribe the power of ‘‘experimental’’ sta- 
tions together with the wave lengths to be used, and to limit hours of 
operation.2 Under this Act, which applied to all types of transmitting 
stations, the first amateur licenses were issued and the maximum power 
to be used by amateur stations was specified as one thousand watts. _ 
Amateur frequencies were restricted to the 200-meter band, an area of the 


1A. L. Budlong, ‘‘Atlantie City--1947—-How We Got Our Present Bands,’’ Part I, 
QST, Vol. XXXI (April, 1947), p. 37. QST is the monthly journal of the American 
Radio Relay League (ARRL) and the International Amateur Radio Union (IARU). 
The Berlin Protocol was not ratified by the United States until 1912. 

2¢Winal Protocol of 1912,’? U., S. Foreign Relations, 1913 (Washington, 1920), 
p. 1890. 837 Stat. (I) 302-308. 
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radio spectrum at that time unexplored and generally regarded as of no 
value for marine, governmental, and commercial communications.+ 

Closed down during World War I and reactivated in 1919, amateur 
operations in the Unitel States, Europe, South America, and Australasia 
made spectacular advances and discoveries in communications techniques 
of the supposedly barren region under 200 meters. Between 1921 and 1924 
amateur trans-Atlantic and trans-Pacific contacts became commonplace, and 
international amateur radio was an accomplished fact.” Significant to 
American amateurs, and ultimately to amateurs the world over, was the 
National Radio Conference held in Washington in October, 1924. On this 
occasion Secretary of Commerce Herbert Hoover was instrumental in se- 
curing for American amateurs five bands of frequencies in the short-wave 
region,® a decision of particular importance in that these so-called ‘‘ Hoover 
Bands’’ became the basis for all subsequent international amateur fre- 
queney allocations as worked out at the conferences from Washington to 
Atlantic City. 

Pr‘or to the international radio conference series dealing specifically 
with the amateur as well as with other types of service in radio communica- 
tions the amateur had already set up his own organization on a national 
and international scale. In the United States and Canada the American 
Radi» Relay League, fcunded in 1915, acts on behalf of the amateurs com- 
prising its membership. On a world-wide basis, the International Amateur 
Radio Union (established in 1925) is made up of some 49 national societies 
—a Drivate international organization with semi-public functions whose 
representatives have spoken for the radio amateur at all international radio 
conferences since 1927.’ 

Tre world-wide nature of amateur radio, in both its interests and its 
operations, inevitably brought it within the scope of international legisla- 
tion and administration. Radio waves—amateur, governmental, and com- 
mercial—may reach ott to the most remote portions of the globe; and to 
prevent the development of paralyzing interference, international agree- 
menz became necessary in allocating frequencies and in determining the 
techniques of transmission. Before World War I the Berlin and London 
conferences had barely touched the problem; and! by the time the Wash- 


4 These frequencies under 200 meters have subsequently become the most hotly con- 
tested of all by the numerous radio services in all countries. 

5 See QST, Vol. V (Fekruary, 1922), pp. 14-18, 36; Clinton B. DeSoto, Calling CQ 
(New York, 1941), p. 248; QST, Vol. XXIII (May, 1939), p. 11, for details of these 
early contacts. 

6 GST, Vol. VIII (December, 1924), pp. 16-17. These bands were commonly desig- 
nated as falling at 160, 80, 40, 20, and 5 meters, with subsequent allocations being made 
to amateurs at 10, 244, and 1% meters. 

TŁn account of the IaRU may be found in the writer’s unpublished ms., ‘*The 
International Control of Amateur Radio Communications’? (Clark University, 1949), 
Ch. LV, 
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ington Conference met in 1927, problems of enormous complexity had 
arisen. The short-wave region had been opened up, due in no small part 
to amateur research and operations there, and international agreement on 
the use of frequencies was urgently necessary if any service were to operate 
effectively. 

It was at Washington in 1927 that there was instituted the procedure by 
which international control was extended to amateur radio through the 
medium of the international conference. At Washington, as at subsequent 
conferences, the representatives of amateur societies exercised a good deal 
of skill in presenting their case, sometimes as observers who could gain a 
sympathetic hearing from their national delegations, at other times by serv- 
ing In an advisory capacity on national delegations, and occasionally sitting, 
at the request of the latter, on subcommittees dealing with amateur matters. 

The Washington Conference was both plenipotentiary and administra- 
tive, Grawing up a new convention dealing with general matters of radio 
communication such as the secrecy of correspondence, the investigation of 
violations, the connections with the general communications system of a 
country, the exchange of information regarding stations and services, the 
priority of distress calls, et cetera, and the provision for the arbitration of 


` ~qisputes.? Administratively the work of the Conference consisted of draw- 


ing up the General Regulations annexed to the Convention, while the Regu- 
lations comprised the allocations table and the rules under which the al- 
located frequencies were to be used by the various services.? The services 
other than amateur that were defined in the Washington documents were 
` those such as broadeasting, fixed (carrying on radio communications be- 
tween fixed points), mobile (ship-to-shore and ship-to-ship), and special 
(such as radio-beacons, radio-compasses, time signals, standard frequency 
transmissions). In addition there were the Supplementary Regulations 
which dealt with the matter of rates, the relaying and transmission of mes- 
sages, and the application of the International Telegraph Convention to 
radio-telegrams.1+ 

In the Washington General Regulations an amateur station was for the 
first time defined in an international document as ‘‘a station used by an 
‘amateur,’ i.e. by a duly authorized person interested in radio technique 
solely with a personal aim and without pecuniary interest.’’1? It was 
subsequently stated that in such a station the person operating the ap- 
paratus must have demonstrated his ability to transmit and receive in 
Morse code, and that he could be replaced only by a person possessing like 
qualifications. Governments, moreover, were to take such measures as they 


8 U. S. Foreign Relations, 1927, Vol. I (Washington, 1942), pp. 289-295. 

9 U. S. Treaty Series, No. 767, pp. 18-56. 1° Ibid., pp. 18~14. 

11 [bid., pp. 69-74. These regulations were not signed by the United States because 
the American communications system, unlike that of most other countries, was oper- 
ated by private enterprise. 12 Ibid., p. 14. 
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might deem necessary to verify the technical qualifications of persons oper- 
ating such a station. This is still the general practice, and while the 
frequencies to be used and the broad operating principles to be observed 
are 1-dicated by international agreement, the administrative details specify- 
ing tke qualifications fer amateur operations are determined by the individ- 
ual governments. Moreover, all the general rules laid down im the 1927 
Conrantion and General Regulations applied to amateur stations. ‘‘In 
part-eular, the frequency of the waves emitted must be as constant . 

as the state of the art permits.” 15 By general rules are meant such matters 
as ozserving the secrecy of correspondence, avoiding false or deceptive 
signals, and operating a station so as to avoid interference with other 
services.76 

Significant as these regulatory measures were to the amateur service, 
of faz greater importance were the frequency allocations decided upon at 
Waslington. The meager beginnings of frequency allocations at Berlin 
(19C6) and London (1912) had dealt only with marine wireless, and no 
international allocations had ever been made in the short-wave region. 
The various services of the seventy-four administrations represented at 
Waskington requested many more frequency channels than could possibly 
be granted, for the number of useful frequencies available -was-strittly 
limiced.27 This meant that compromises were necessary in meeting the de- 
mands of the various services, and that there was great pressure from non- 
American administrations either to eliminate amateur radio altogether or 
to limit it to narrow bands that were not regarded as desirable for other 
servizes, 

Prior to the convening of the Wathingiwa Conference in October, 1927, 
the administrations contemplating participation in the Conference were 
requasted to submit their proposals for treaty revision, regulations, and 
frequency allocations. These proposals were sent to the Berne Bureau 
of the International Telegraph Union where they were compiled in book 
form. The complete list was then mailed to all participating administra- 
tions well in advance of the convening date for the Conference. In this 
way each country had fairly exact knowledge of what the others con- 
templated with respect to treaty terms and frequency allocations and was 
able to plan its participation accordingly. As far as proposals for the 


18, bid., p. 20. 

14“n the United States this function is performed by the Federal Communications 
Commission as defined in the Communications Act of 1934. See 48 Stat. (I) 1064-1105. 

15 J, S. Treaty Series, No. 767, p. 19. 

16 J, 8. Foreign Relations, 1927, Vol. I, pp. 291-292. 

17 New techniques have broadened the radio spectrum since 1927 as higher and higher 
freqrencies have been brought into use, and as refinements of both transmitter and 
receiver design have had the effect of enabling more stations to use available frequencies. 
The increase in the total number of stations and services demanding operating space, 
howaver, has far outstripped advanced techniques of design and operation, so that the 
pressure for additional frequencies is greater today than ever before, 
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amateur service were concerned, the attitude was generally hostile, the 
United States being the only great Power that proposed generous frequency 
grants to amateurs.1® The proposals, for example, of Great Britain, Ger- 
many, Switzerland, Hungary, Japan, and The Netherlands, if embodied 
in international legislation, would virtually have eliminated amateur radio 
as an international service.*® 

In the working organization of the Waduneton Conference numerous 
committees were set up to hold hearings, conduct studies, and submit recom- 
mendations to the plenary session. One of the busiest of these committees 
was the Technical Committee on Allocations, from which three subeommit- 
tees (and subsequently many ad hoc sub-subcommittees) were formed. 
The subcommittee dealing with amateur matters was presided over by 
Mr. E. N. Shaughnessy of Great Britain, Assistant Chief Engineer of the 
British General Post Office.2° The restrictive British position on amateur 
matters corresponded to the feeling of most delegations at the Conference, 
with Captain Montefinale of Italy alone supporting the American demand 
for broad amateur bands. It was, therefore, something of an achievement 
when Lieutenant Commander Craven of the American Delegation, advised 
by amateur representatives, succeeded in winning approval for substantial 
amateur bands. This he was able to do not so much in formal committee 
discussion as in informal contacts with members of the various national 
delegations.” The result was that, in the allocations table as finally ap- 
proved by the Shaughnessy subcommittee, the Technical Committee, and 
the final plenary session of the Conference, the amateurs of the world 
emerged with bands of frequencies that followed, on a narrower basis, the 
pattern of the ‘‘Hoover Bands’’ mentioned above.7 Some of these were 
specified for exclusive amateur use, while others were to be shared among 


18 The reasons for this hostility are too involved to be elaborated in this brief treat- 
ment, but it should be noted that in mest countries the entire communications system is 
under government control and that there has been a decided repugnance toward licensing 
private individuals to engage in communications activity, even on a personal and non- 
commercial basis. 

19 The complete list of proposals may be found in Docwments de la Conférence Radio- 
télégraphique Internationale de Washington, 1927, Tome I, Propositions Soumises à la 
Conférence, Bureau Internationale de VUnion Télégraphique (Berne, 1928). 

20 K. B. Warner, ‘‘The Amateur and the International Radio Telegraph Conference,’’ 
QST, Vol. XV (January, 1928), p. 15. A subcommittee of the Shaughnessy subcom- 
mittee was formed on which, at the insistence of the American Delegation, there served 
the officers of the IARU (the President, Vice President, and Bometany See Warner, 
loc. cit., pp. 15-16. 

21 Warner, loc. cit., pp. 20-21. These informal discussions, which proved to be so 
effective, do not of course appear in the printed minutes of committee proceedings. 
They are summarized, however, by Warner, who was a participant and who remained in 
close touch with all the amateur matters under consideration during the course of the 
conference. Warner was secretary both of the ARRL and the IARU. 

22 The amateur frequencies at Washington fell into a harmonically related series on 
the general pattern of the ‘‘ Hoover Bands’’ at 160, 80, 40, 20, 10, and 5 meters. Fre- 
quencies were designated, in the Washington allocations, in both meters and kilocycles. . 
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amateur, experimental, and mobile stations. The amateur allocations here 
indicated were world-wide, and constituted a striking if somewhat grudging 
recognition of amateur radio as an international service. 

In addition to frequency allocations, message-handling or third-party 
traffic came under consideration at Washington. With the approbation of 
the American Government, its amateurs have, almost from the first, trans- 
mitted without compensation to various parts of the United States mes- 
sages of a personal nature; and in times of disaster amateur stations have 
frequently been the only link of isolated communities with the outside 
worli—the efficient. performing of these emergency functions constituting 
one of the reasons for she high regard in which the amateur has been held 
by the American Government. Attempts, however, to have permissive 
clauses on message-handling written into the Washington documents met 
with almost complete failure. The French Delegation, in fact, urged: that 
amaseur third-party traffic be forbidden. While this proposal was not 
incozporated in the final draft of the General Regulations, the message- 
handling clause was so phrased as to permit such interchange only if 
specifically agreed upon by the individual countries concerned. If per- 
mitted, messages must be in plain language and limited: to experiments and 
‘remarks of a private nature for which, by reason of their unimportance, 
recourse to the public telegraph service might not be warranted.” 73 These 
restzictions are still in force today, the only exceptions to their applica- 
tion being Canada, Chile, Cuba, Ecuador, Liberia, and Peru,.with which 
the United States has concluded bilateral executive agreements authorizing 
the exchange of third-party traffic by amateur stations. In other words, 
whi_e an amateur in the United States may converse (by voice or inter- 
national Morse code) with other amateurs in Sydney, London, Paris, or 
Rome, he may not transmit a message for delivery to a friend in one of 
those cities. 

Tt has been noted above that technological advance had made the prob- 
lems of the Washingtcn Conference vastly more complex than those of the 
earlier conference at London; and in the years after 1927 this advance 
conzinued its rapid pace, necessitating frequent regional and world-wide 
conferences,” as the international organization and regulation of radio 
corcmunications sought to keep pace with developments in the art. The 
Madrid Conference in 1982 was the first radio conference of world-wide 
scope held after that at Washington in 1927, and, like the latter, it was 
bota a plenipotentiary and an administrative conference. A new conven- 


22U. S. Treaty Series, No. 767, pp. 19-20. 

24 The many regional conferences (administrative and technical) held during the 
years after 1927 are an essential part of the total telecommunications story but do not 
fall within the seope of this treatment. As far as amateur radio is concerned, the 
regional conferences were significant in determining sub-allocation frequency assignments 
in tarms of the general regulations adopted by the world-wide administrative conferences 
(Washington, Madrid, Cairo, Atlantic City). 
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tion was drawn up to replace the radio and telegraph conventions hitherto 
in foree, and the new organization was given the title of the International 
Telecommunication Union. The work of the Bureau located at Berne was 
accordingly broadened in terms of its new responsibilities.” 

Amateur frequency allocations emerged substantially as they had been 
defined at Washington—the result of the firm support of the American 
Delegation, the aid of Great Britain, France, Italy, many of the Latin 
American states, and the milder backing of the Soviet Union.*® It had be- 
come apparent to many of the countries that had reluctantly yielded to 
American insistence at Washington that amateur stations did not menace 
the revenues of government-owned communications systems, that they did 
not become centers of subversive activity, that they could be regarded as 
having positive value to the states permitting and encouraging their opera- 
tions. Efforts were made, however, to contract the three lower-frequency 
amateur bands to meet the demands of other services, but the changes made 
were relatively unimportant.” The American Delegation had been in- 
structed to preserve the status quo with respect to existing amateur bands,”® 
and, with the assistance of the national delegations just noted, had been 
successful. The status of amateurs in the international community was 
further clarified by separate definitions of ‘‘ private experimental stations,’’ 
‘‘orivate radio stations,” and ‘‘amateur stations.” 2° The ambiguity re- 
sulting from the indiscriminate lumping together of all three types of 
stations in the Washington documents was thus avoided. The interests 
and needs of amateur stations were necessarily different from those of 
private stations with a commercial or semi-commercial purpose, and from 
purely experimental stations such as those maintained by many universities 
for the investigation of radio phenomena. 

As preparations for the Cairo Conference (administrative only, and 
scheduled for 1938) got under way in 1936, the American Radio Relay 
League presented strong arguments to the Administration for widening the 
two most intensively used amateur bands,® supporting its case with data 
derived from a band occupancy survey indicating that the frequencies 


25 U. S. Treaty Series, No. 867, pp. 164-172. 

26 Russia was not invited to the Washington Conference—a deliberate omission that 
raised serious technical problems at later conferences, since Russia proceeded to set up 
her own system of allocations, the adjustment of which to the world-wide allocations 
proved to be most difficult. There are currently several thousand Russian amateurs on 
the air who establish contacts daily with amateurs in other parts of the world but who 
rarely go beyond a mention of technical radio problems in their conversations. Russian 
amateurs apparently operate largely from club stations where close supervision can be 
maintained. 

27 U. S. Treaty Series, No. 867, pp. 192-194; K. B. Warner, ‘‘The Madrid Confer- 
ence,’?? QST, Vol. XVII (February, 1933), pp. 10-16. 

28 U. 8. Foreign Relations, 1932, Vol. I (Washington, 1948), p. 869. 

29 U, 8. Treaty Series, No. 867, p. 182. 80 At 80 and 40 meters. 
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adjacant to those bands were being used in a most uneconomical way, and 
that the amateur bands specified could be widened with a minimum of in- 
convenience to other services. It was further pointed out that the number 
of amateur stations on tre air had increased threefold since the Washington 
allocations had been made, and that the resultant congestion and inter- 
ference threatened seriously to impair the effectiveness of amateur radio 
as an international service." The Administration’s final decision, however, 
was to preserve existing amateur frequencies at Cairo, and to make no 
requests for widening the bands in question.” 

The discussions at Cairo centered largely around the question of fre- 
quencies to be allocated to different types of services, with aviation, broad- 
cast, and the military Jemanding additional space at the expense of the 
amateur bands. In the light of the tense political atmosphere of Europe 
in the spring of 1938, it will readily be seen that many of the demands and 
allocetions made at this time were not determined on an objective or im- 
partial basis. Amateuzs, moreover, were attacked in terms more bitter 
than had ever before been used at an international radio conference, and, 
had it not been for th3 position taken by the delegations of the United 
States, Britain, Australia, New Zealand, and Latin America, it is quite 
likely that the amateur 2requencies would have been virtually emasculated.** 
As it was, the non-European amateurs were permitted to retain the use of 
their previously established frequencies, while amateurs of the ‘‘ Huropean 
Region’’ found their most useful bands so segmented, cut down, or re- 
stricted by shared use (with broadcasting particularly) as drastically to 
impair their effectivensss in the amateur service.” Only one band re- 
mainzd untouched and exclusively amateur on a world-wide basis.’ 


31 Presentation for the Amateur Service Before the Federal Communications Com- 
mission (Docket No. 3929) ARRL (West Hartford, 1936). Affiliates of the IARU in 
Canada, France, and Greai Britain made similar requests to their governments. See 
QST, Vol. XX (December, 1936), p. 70; Vol. XXI (January, May, 1937), pp. 21, 32. 

32 CST, Vol. XXI (December, 1937), p. 22. 

83 See K. B. Warner anc Paul M. Segal, ‘‘The Battle of Cairo,’’ QST, Vol. XXII 
(July. 1938), p. 104. The consistent support by the American Government at inter- 
national conferences and tts encouragement of amateur radio by generous domestic 
regulations are explainable on various grounds: amateur contributions to the advance- 
ment of the art, the furthering of international friendships through short-wave long- 
distarce contacts, efficient performance in disaster communications, and significant 
. contributions to national defense in providing a reservoir of self-trained technicians and 
operazors who can be called upon in time of war to fill military or civilian defense posts. 
See U. 8. Foreign Relations, 1932, Vol. I (Washington, 1948), p. 869; QST, Vol. XXXI 
(April, 1947), p. 48; Vol. SX XV (March, 1951), p. 38. 

34 Documents de la Corférence Internationale des Radiocommunications du Caire 
(19388), Tome II, Travaua de la Conférence (Déliberations, Actes Définitifs), Bureau 
de VUnion Internationale des Télécommunications (Berne, 1938), pp. 972-979; U. 8. 
Treaty Series, No. 948, p. 339, Appendix 4. : 

35 The 20-meter band. See United States Department of State (Conference Series, 
No. 33), International Telezommunications Conference, Cairo, 1938—-Report to the Secre- 
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The extension of Nazi occupation and the outbreak of war in Europe in 
September, 1939, occasioned a sharp and often tragic impact on amateur 
radio activities, with the experience of the Czech amateurs as typical.*®* Asa 
nation assumed belligerent status, it commonly brought all amateur opera- 
tions to a halt for security reasons, and after the Western Hemisphere had 
been drawn into the war in December, 1941, international amateur activity 
was suspended. The war likewise necessitated the indefinite postponement 
of the international radio conference scheduled to be held in Rome in 1942. 
As early as 1943, however, preparatory studies were begun in the United 
States with a view to framing a program for the general conference that 
would be held after the conclusion of the war.*7 Technological develop- 
ments in the field of radio communications were being greatly accelerated 
by war needs, and the expansion of many existing services as well as the 
growth of new ones clearly indicated that the whole question of frequency 
allocations would have to be reconsidered. It was felt, furthermore, that 
the existing Convention of the International Telecommunications Union 
was inadequate, particularly in its lack of continuous supervisory pro- 
visions, so that a complete revision of the organizational machinery for in- 
ternational radio communications was in prospect. 

In September and October, 1946, the Moscow Preliminary Telecommuni- 
cations Conference met with the purpose of holding ‘‘informal preliminary 
discussions prior to the proposed World Telecommunication Conference.”’ 
Delegates from the U.S.S.R., France, China, Great Britain, and the United 
States were present, and a representative of the American Radio Relay 
League was attached to the American Delegation in an advisory. capacity.** 
A proposed draft convention to revise the existing structure of the Inter- 
national Telecommunications Union was framed,” and it was agreed (the 
United Kingdom dissenting) that an international radio conference should 
be held in May, 1947, with the United States as the convoking Power, and 
that an international telecommunication conference should convene in 


tary of State by the Chairman of the American Delegation With Appended Doeuments— 
General Radio Regulations (Cairo Revision, 19388) (Washington, 1939), Art. 7, Sec. 7. 

36 The Czech national society was broken up, its funds and library confiseated, twenty- 
four members were executed, and forty were confined in concentration camps. See QST, 
Vol. XXX (March, 1946), p. 46. 

87 QST, Vol. XXVII (November, 1943), p. 21; Vol. XXVIII (January, 1944), p. 35. 

88 United States Department of State (Division of International Conferences), Par- 
ticipation of the United States Government in International Conferences July 1, 1946- 
June 30, 1947, Preliminary Five-Power Telecommunications Conference (Washington, 
1948), p. 170; Documents of the Moscow Telecommunications Conference, 1946, Vol. I, 
Minutes of the Plenary Meetings (Berne, 1946), pp. 10-11 (hereinafter referred to as 
Moscow Documents I); A. L. Budlong, ‘‘Moscow, A Report on the Five-Power Con- 
ference by ARRL’s Representative,’’? QST, Vol. XXXI (January, 1947), p. 25. 

89 Moscow Documents I, pp. 67-96. 
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July.*° Tentative discussion of frequency allocations resulted in general 
five-Power agreement, except in those areas of the radio spectrum where 
the amateur bands were located. At the same time there was general 
agreement on the proposal to grant amateurs the use of new bands in the 
super-high region developed since the Cairo Conference.* 

Months before the Moscow meeting, International Amateur Radio Union 
(LARU) headquarters had circularized the national affiliates that had been 
reactivated following the war,** emphasizing problems that were certain to 
arise at the coming conference (Atlantic City) and urging concerted action 
to preserve the amateur frequencies. All were pressed to send delegates to 
the anticipated conference, where they could function as a single delegation 
under the Union president, G. W. Bailey.** The national societies of seven 
countries *° sent delegates, who were admitted to the conference along with 
representatives from some twenty other international organizations such as 
UNESCO, the ICAO, and the Inter-American Broadcasting Association.* 

In the organization of the Atlantic City Radio Conference of 1947 the. 
all-important question of frequencies was assigned to Committee 5 on the 
Allocation of Frequencies, from which, as the need arose, sprang many sub- 
committees. The discussion of amateur frequencies was interspersed with 
that of the other services; and in the prolonged debates that ensued it was 
not uncommon to find that the decision with respect to an amateur band 
had to be reconsidered as one of the other services, displaced by the reas- 
signment of its frequencies, demanded space in the bands allocated to 
amateurs. From the point of view of the international amateur service 
it is significant to note that reductions were made in the bands most useful 
in long-distance communications, partly to provide more space for broad- 


40 Ibid., pp. 5, 38-35. Atlantic City was eventually selected as the meeting place. A 
high-frequency broadcasting conference was to convene at the close of the radio eon- 
ference, but the discussions of the latter were so prolonged that all three conferences 
(the Telecommunication Conference was the third) were in progress simultaneously, plac- 
ing a heavy strain on the personnel of the various delegations. 

41 Budlong, loc. cit., pp. 25-27. 

42 Above 1200 megacycles. See Budlong, loc. cit., p. 26. These super-high frequencies 
interest amateurs in an experimentel way, but have little current value as communications 
ehannels because of their very short range. 

43 There were 42 national societies affiliated with the IARU at the close of 1950, with 
Japan, Germany, and the U.S.S.R. not included. Amateurs of the U.S.S.R. have never 
joined the IARU. The constitution of the latter requires that member societies be 
organized on a democratic basis. 

44 Calendar of the IARU, No. 31 (West Hartford), December, 1946. 

45 Great Britain, China, Uruguay, Venezuela, Mexico, Canada, and the United States. 

46 United States Department of State, Telecommunications Division (World Telecom- 
munication Conference, Doc. No. 15, Serial No. 341), Report of the United States Dele- 
gation on the Internatione] Radio Conference, the International Telecommunication Con- 
ference and the International Conference on High Frequency Broadcasting, Atlantic 
City, New Jersey, 1947 (Washington, 1947), p. 2 (hereinafter referred to as Report 
of the U. 5. Delegation). 47 Ibid., pp. 20-23. 
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casting, and partly as a result of Soviet Russia’s demands on behalf of her 
fixed services.**? These considerable losses were strongly resisted by the 
American Delegation and others, on their own initiative as well as at the 
urging of the Amateur Radio Union representatives, and were a result of 
compromises necessary in order to secure any agreement at all, 

The new radio regulations defined the amateur service as a ‘‘service of 
self-training, intereommunication and technical investigations carried 
on by amateurs, that is, by duly authorized persons interested in radio 
technique solely with a personal aim and without pecuniary interest,’’ and 
an amateur station as a ‘‘station in the amateur service.’’*® All general 
regulations, as heretofore, applied to amateur radio as a communications 
service, and there were no substantial changes with respect to licensing, 
third-party traffic, quality of signal, unnecessary interference, and other 
such provisions as have been noted in the earlier regulations. 

All the radio services, amateur and other, had a direct interest in the new 
convention which embodied the provisions for a reorganized telecommunica- 
tions union. In order to remedy the lack of continuity that had hampered 
the original Union as devised at Madrid, the Atlantic City Conference 
provided for a permanent body of eighteen members elected by the pleni- 
potentiary conference on a wide geographical basis and meeting at the 
headquarters of the Union. Its duties were broadly defined as implement- 
ing the provisions of the Convention and Regulations and co-ordinating 
the work of the Union, as well as executing those things necessary for its 
efficient administration." A Secretariat directed by a Secretary General 
was also set up, its duties defined, and the Secretary General made responsi- 
ble to the Administrative Council for the carrying out of his duties. Fol- 
lowing the pattern already laid. down in the United Nations, emphasis was 
placed on a wide geographical distribution and on the international char- 
acter of the Secretariat." 

In the creation of the A T Frequency Registration Board 
(IFRB) it was hoped that the worst defects of the old Berne registration 
system could be avoided.» Broadly defined in the Convention and with its 
specific duties more fully outlined in the Radio Regulations, the IFRB was 


48 Those at 40 and 20 meters especially. The complexity of the Atlantic City alloca- 
tion table may be noted by glancing at the regional and world-wide provisions set forth 
in the Final Acts of the International Telecommunication and Radio Conferences Atlantic 
City 1947, Atlantic City, International Telecommunication Union, 1947 (cited herein- 
after as Final Acts). 49 Ibid., Radio Regulations, pp. 4, 6. 

50 Final Acts, Convention, pp. 13-15. The headquarters of the Union were subse- 
quently moved from Berne to Geneva. 

51 Ibid., pp. 10-138. The Secretariat was to replace the old Berne Bureau. 

52 The common practice of ‘‘paper registrations’’ and crowding the list with non- 
existent stations meant that important frequencies and channels were often used most 
uneconomically. See K. B. Warner, ‘‘ Atlantic pad eee neces Weeks,’’ QST, 
Vol. XXXI (November, 1947), p. 37. 
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to be made up of eleven members, who were to perform their duties as 
specia_ists on a world-wide and not a national basis, serving as ‘‘custodians 
of an international public trust.” "€" Provision was also made for the draw- 
ing up of a new International Frequency List on the basis of which it was 
anticipated that the IF RB could function more effectively..* Moreover, 
new provisions for international monitoring were expected to give clarity 
to the international regulation of radio communications; membership and 
voting in the Union were more clearly defined; a new classification of ex- 
pense units was set up; and for the first time English received parity with 
French as a working conference language. The status of the Interna- 
tional Telecommunications Union as an autonomous specialized agency and 
its working relations with the United Nations also were prescribed.*° 

On April 17, 1947, a close working relationship was established between 
the LARU and the United Nations in an agreement signed at Lake Success, 
which had as its purpose the “‘promotion of international communication 
and maintenance of friendships established thereby." The IARU was 
felt to be a logical agency for implementing the United Nations information 
program, since its world-wide membership of 135,000 regarded international 
good will and friendship as essential characteristics of its international 
commanications service.” The agreement provided for a joint board of 
four members and aimed at building up person-to-person communication of 
approved United Nations material, as well as providing a means of check- 
ing United Nations broadcasts in all parts of the world." An amateur 
staticn of the most modern design was installed at Lake Success with the 
appropriate call letters K2UN, and with the hope that it would serve as a 
concrete syrabol of the global objectives both of the United Nations and of 
the [ARU.* . l 

Th: world-wide Radio Conference at Buenos Aires in 1952 was pleni- 
poter-iary and not administrative, so that the problem of frequency al- 
locations for the various services did not arise. Consequently it remains 
to be seen whether the recent trend toward attenuating the amateur long- 
distazee bands will be checked or accelerated. There is, however, little 
doubż that the Delegation of the United States, along with those of many 
other members of the free world, will work to preserve amateur radio as 
an infernational service, At the same time, the struggle between East and 


53 Final Acts, Radio Regulations, pp. 68-70. 

54 Final Acts, Recommendations and Resolutions, pp. 14-16. 

55 Report of the U. 8. Delegation, pp. 169-171. French and English both are used in 
Final Acts. All Berne documenta hitherto had been in French only. 

56 Itid., p. 171. 

57 Dorothea Kahn, ‘f Hams Are Back,’’ Christian Science Monitor Magazine, Aug. 17, 
1947, p. 4; ‘‘Hams,’’ Time, Vol. XLIX (April 28, 1947), p. 66; ‘‘Co-operative Hams,’’ 
New rorker, Vol. XXIII (Aug. 9, 1947), pp. 15-16. 

5s @3T, Vol, XXXI (June, 1947), p. 46. 59 Loe. cit., p. 47. 

60 @3T, Vol. XXXII (July, 1948), p. 69. 
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West has worked its way into the field of radio broadcasting, both medium 
and short-wave, to a degree that does not encourage optimism with respect 
to negotiations on other frequencies and services at future conferences.* 
International amateur radio, like the international community, stands to 
suffer or to benefit to the extent to which the current state of perpetual 
crisis is either aggravated or relieved. 


61 The time and place of the next general administrative conference had not been 
determined at the time this paper was written. It is significant to note that even purely 
technical conferences like that at Buenos Aires in late 1952 are finding their. procedures 
affected to an increasing degree by ‘‘cold war’’ tactics. ‘‘The USSR .. . introduced 
proposals designed to destroy the significant work of the Union in the radio field— 
such .as the elimination of the International Frequency Registration Board, the main- 
tenance of the old system of frequency registration and the invalidation of the Extra- 
ordinary Administrative Radio Conference Agreement.’’ The U.S.S.R. also pressed for 
the unseating of Nationalist China, Viet Nam, and Korea, and the seatirg of the three 
Baltic states, Eastern Germany, and Communist China, Al of these proposals were 
heavily voted down at the Conference. See United States Department of State, Tele- 
communications Policy Staff (International Telecommunication Union Plenipotentiary 
Conference, Document No. 110, Serial No. 831), Report of the Chairman of the United 
States Delegation to the Plenipotentiary Conference of the International Telecommuni- 
eation Union, Buenos Aires, Argentina, October~December, 1952 Uae ond 1958, 
mimeo.), pp. 4-5. 


NOTES ON LEGAL QUESTIONS CONCERNING 
THE UNITED NATIONS 


By Yuen-ir Lane * 


THE QUESTION OF LCCESS TO THE UNITED NATIONS HEADQUARTERS OF 
REPRESENTATIVES OF NON-GOVERNMENTAL ORGANIZATIONS 
IN CONSULTATIVE STATUS 

Article 71 of the United Nations Charter provides that the Economic and 
Social Council may make suitable arrangements for consultation with non- 
goverrmental organizations which are concerned with matters within its 
competence. Since the inception of the United Nations, decisions concern- 
ing tha arrangements fcr consultation with non-governmental organizations 
had bžen adopted at various stages by the General Assembly and by the 
EKeoncmie and Social Council. The question of access to the United Na- 
tions Headquarters of representatives of non-governmental organizations 
enjoy-ng consultative status did not arise until September, 1950, when a 
representative designated by such a non-governmental organization was 
prevented from attending the meetings of the General Assembly through 
the imtervention of the immigration authorities of the United States. 
Again, in April, 1953, entry visas were denied to certain representatives 
of non-governmental organizations by the United States on grounds of 
safeguarding its national security. The question thus arisen had been 
debated both in the General Assembly and: in the Economic and Social 
Council through successive sessions. . Meanwhile, negotiations were con- 
ducted by the Secretary General of the United Nations with the United 
States Government in order to reach a satisfactory solution. It is the 
purpcse of the present note to examine the question as a whole and, in 
particular, to bring ou; the legal points involved. 


J. Geaat Basis For Access TO THE UNITED Nations HEADQUARTERS OF 
REPRESENTATIVES OF NON-GOVERNMENTAL ORGANIZATIONS 


A. Resolution 288 (X) of the Economic and Social Council 


The General Assemkly, on February 16, 1946, recommended that the 
Econcmic and Social Council should, as soon as possible, adopt suitable 
arranzements enabling certain organizations as well as other international 
or national and regional non-governmental organizations, whose experi- 


* Director, Division for tLe Development and Codification of International Law, United 
Nations Secretariat. This note was prepared in collaboration with Miss Kwen Chen, 
member of the United Nat-ons Secretariat. 
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ence the Council would find necessary to use, to collaborate for purposes 
of consultation with the Council.* 

Taking note of this recommendation, the Economic oa Social Council 
at its first session appointed a Committee on Arrangements for Consulta- 
tion with Non-Governmental Organizations.? , On the basis of the reports * 
of this committee, decisions had been taken by the Council at its subsequent 
sessions which culminated in the adoption of Council resolution 288(X) of 
February 27, 1950, on the ‘‘Review of consultative arrangements for con- 
sultation with non-governmental organization; 774 Paragraphs 16 and 17 
of this resolution provide: 


16. In establishing consultative relations with organizations, the 
Council will distinguish between: 

(a) organizations which have a basic interest in most of the activities 
of the Council and are closely linked with the economic or social life 
of the areas which they represent (to be known as organizations in 
category A); and 

(b) organizations which have a special competence in, and are con- 
cerned specifically with, only a few of the fields of activity covered by 
the Council (to be known as organizations in category B). 

17. Other organizations which have a significant contribution to 
make to the work of the Council may be entered by the Secretary-. 
General in a register established for the purpose. . 


Paragraphs 21 and 27 of the resolution stipulate that organizations in 
categories A and B and organizations on the register may designate au- 
thorized representatives to sit as observers at public meetings of the Coux- 
cil, as well as at public meetings of commissions and subcommissions of 
the Council. 

In regard to consultation with the Secretariat of the United Nations, 
paragraph 38 of the resolution provides as follows: 


All organizations in consultative relationship shall be able to con- 
sult with officers of the appropriate sections of the Secretariat of the 
United Nations on matters in which there is a mutual interest or a 
mutual concern. Such consultation shall be upon the request of the 
O e n organization or upon the request of the Secretary- 

eneral. 


According to paragraph 40 of the resolution, 


the Secretary-General shall be authorized, within the means at his dis- 
posal, to offer to non-governmental organizations in consultative re- 


1 U.N. Doe. A/64, p. 10. 

2 The committee created as a tempcrary body by Council resolution 4(I) of Feb. 16, 
1946, was subsequently established as a standing committee by Council resolution 3(II) 
of June 21, 1946. 

3 See especially the first report of the committee which was approved by the Council 
on June 21,1946. Economie and Social Council, Official Records, First Year, 2nd Sess., 
pp. 360-365. 

4 Economie and Social Council, Official Records, Fifth Year, 10th Sess., Supp. No. 1, 
pp. 24-33. 
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lationship facilities which include: . (£) appropriate seating ar- 
rangements and facilities for obtaining documents during public 
meetings of the Gereral Assembly dealing with matters in the economic 
and: social fields. 


B. The Headquarters Agreement between the United Nations and the 
United States of America 


The General Assembly, on October 31, 1947, approved the ‘‘ Agreement 
between the United Nations and the United States of America regarding 
the Headquarters of the United Nations,’’ ë which had been signed by the ` 
Secretary General of the United Nations and the Secretary of State of the 
United States of America on June 26, 1947. On August 4, 1947, the 
United States, by a join resolution of Congress (which became Public Law 
357), authorized the President of the United States to bring into effect on 
the part of the United States this Headquarters Agreement. In accordance 
with Section 28 of the Azreement, the Headquarters Agreement was brought 
into effect by an exchenge of notes between the Secretary General and 
Mr. Warren R. Austin, the duly authorized representative of the United 
States of America, on November 21, 1947.° 

Section 11 of the Agr2ement provides: 


The federal, state or local authorities of the United States shall not 
impose any impediments to transit to or from the headquarters district 
of . (4) representatives of non-governmental organizations recog- 
nized by the United Nations for the purpose of consultation under 
Lrticle 71 of the Charter. ... The appropriate American authorities 
stall afford any ne2essary protection t to such persons while in transit 
tə or from the headquarters district. 


Seetion 18(a) of the Agreement further iain 


(a) Laws and regulations in force in the United States regarding the 
entry of aliens shal. not be applied in such manner as to interfere with 
tae privileges referred to in Section 11. When visas are required for 
persons referred to in that Section, they shall be granted without 
charge and as promptly as possible. 


Subsequent negotiations between the Secretary General and the United 
States authorities on the implementation of the Headquarters Agreement 
resulted in establishing a procedure by which a panel of names of potential 
representatives would be set up by non-governmental organizations and 
forwarded to the United States authorities through the United Nations 
Secrezariat, ‘‘in order to facilitate the speedy granting of visas to repre- 
sentatives of non-govermamental organizations who are entitled to freedom 

5 General Assembly resolction 169(IT). . 

e Fo? texts of Headquarters Agreement (T.I.A.S., No. 1676), Joint Resolution of 


Congress (P.L. 357, 80th Ceng., 1st Sess.), and exchange of notes bringing the Agree- 
ment into force, see this JOURNAL, Supp., Vol. 43 (1949), pp. 8-23. 
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of transit to and from the Headquarters District under Section 11, para- 
graph 4” of the Agreement.” 


II, Tae RIGET or ATTENDANCE OF REPRESENTATIVES OF NoN-GOVERNMENTAL 
ORGANIZATIONS AT GENERAL ASSEMBLY MEETINGS 


A. The Fischer case and subsequent decisions taken by the Economic and 
Social Council: A summary 


The World Federation of Trade Unions (WFTU), a non-governmental 
organization having consultative status in category A, designated Mr. 
Georges Fischer as one of its representatives to attend the fifth session 
of the General Assembly. He was granted a visa at the United States 
Embassy in Paris on September 18, 1950, for transit to the Headquarters 
of the United Nations. On his arrival in the United States, he was detained, 
told that the visa had been issued in error and returned to France on 
September 22, 1950. His organization protested to the Secretary General 
of the United Nations.? Some delegations in the Second Committee ° and 
the Third Committee +° of the General Assembly also raised the matter and 
maintained that the action taken by the United States to deport Mr. Fischer 
was contrary to its obligations under Articles 71 and 105 of the Charter 
and violated Section 11 of the Headquarters Agreement. The same question 
was raised in the Economie and Social Council * which resumed its eleventh 
session during the fifth session of the General Assembly. 

The question was referred by the chairmen of the Second and the Third 
Committees to the Secretary General, who immediately began a series of 
discussions with the United States Government. Meanwhile, WFTU, hav- 
ing cabled on October 10, 1950," tc the Secretary General to request whether 
it could now be made possible for Mr. Fischer to attend the Council session, 
was advised to apply for a new visa, since the transit of Mr. Fischer was 
now for a new and different purpose. On October 30, 1950, it was reported 
that the visa requested for Mr. Fischer would be granted.** 

The question of admission of representatives of non-governmental or- 
ganizations to the United Nations Headquarters was debated at the resumed 
eleventh session of the Economic and Social Council. On October 28, 1950, 
the Council, acting upon a joint proposal by France, Mexico and Poland, 
requested the Secretary General, inter alia, 


7 U.N. Doe, A/626, Sept. 7, 1948, p. 3; see also U.N. Doe. B/C.2/INF/2, July 6, 1951. 

8 U.N. Docs. E/1862 and B/1863. 

9 General Assembly, Official Records, 5th Sess., Second Committee, 118th meeting 
(Oct. 2, 1950), pp. 4-5. 

10 Zbid., Third Committee, 273rd meeting (Sept. 28, 1950), p. 9. 

11 Economie and Social Council, Official Records, Resumed 11th Sess., 416th and 417th 
meetings, pp. 369 and 374. 12 U.N. Doe. E/1863. 

13 U.N. Doe. E/L.123, p. 2; Economie and Social Council, Official Records, Resumed 
lith Ress., £21st meeting, p. 387. 14 U.N. Doe. H/L.118. 
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(a) to have prepared as soon as possible and before the end of the 
eleventh session, a report on the implications of the legislation and 
administrative measures recently adopted in the United States 
governing the admission of aliens with respect to the application 
of the Headcuarters Agreement concerning the admission of ex- 
perts or rep sesentatives of non-governmental organizations en- 
joying consu_tative status; 

(b) to have prepared as soon as possible and before the end of iis 
eleventh session, a legal opinion on the difficulties encountered by 
the representative of the World Federation of Trade Unions in 
attending this session. 


In accordance with this request, the Secretary General submitted a memo- 
randum to the Counci. on November 2, 1950.18 With respect to the impli- 
eation of United States legislation on the consultative status of non-govern- 
menial organizations, the memorandum stated: 


In the absence of authoritative interpretation or concrete applica- 
clon, the Secretar-General is not prepared to state whether those pro- 
visions of the In- cernal Security Act, adopted by the United States 

Congress on 22 September 1950 which affect the entry cf aliens into the 
United States, are or are not at variance with the Headquarters Agree- 
ment. Moreover, the United States Government itself has not as yet 
made any authorizative interpretation of the relationship between that 
Act and the Headquarters Agreement. 


The Secretary Genera. was of the opinion that WFTU, being an organiza- 
tion 2njoying consultative status in category A with the Council, its repre- 
sentetive was entitled under Article 71 of the Charter and Section 11 (4) 
of the Headquarters Agreement to admission to the United States for the 
purpose of transit to aad from the Headquarters District in order to attend 
the eleventh session of the Council. As to the attendance at the General 
Assenbly of representatives of non-governmental organizations, the memo- 
randum pointed out that no express provision of the Headquarters Agree- 
ment governed this question, which therefore involved an interpretation 
of the provision of Se2tion 11(4). 

The Council, by its resolution of November 14, 1950,7* took note of the 
Secretary General’s memorandum and requested the Secretary General 
“to submit a further report to the Council at its next session on the con- 


15 Eesolution 340 A(XI), Economic and Social Council, Official Records, 5th Year, 
11th 3ess. (resumed), Supp. No. 1, p. 98. 16 U.N. Doe, B/L.123. 

17 Ibid., par. 10. 

18 Tbid., pars. 6 to 9 inclusive. The U. S. representatives had also made statements to 
the eect that the right o NGO representatives to attend Council sessions was unques- 
tionable. See Economic and Social Council, Official Records, Resumed 1lith Sess., 435th 
meeting, p. £63; 13th Sess., 561st meeting, p. 771; General Assembly, Official Records, 
6th S2ss., Sixth Committee, 302nd meeting, p. 308. 

19 Resolution 340B(XI), Economie and Social Council, Official Records, Fifth Year, 
lith Sess. (resumed), Supp. No. 1, p. 98. 
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clusion of his negotiations with the United States Government regarding 
the application of the Headquarters Agreement.”’ 

The report submitted by the Secretary General to the Council in com- 
pliance with the above-mentioned resolution set forth the position taken 
by the Secretary General and that taken by the United States on the ques- 
tion of attendance at the General Assembly of representatives of non-govern- 
mental organizations.” The report concluded that in view of the continued 
divergence of the two positions taken, it no longer appeared that the matter 
could at the moment be settled by negotiation. It therefore asked the 
Council to consider the manner in which this problem could be clarified.” 

The Economie and Social Council at its thirteenth session, when the 
report of the Secretary General was under consideration,” adopted a joint 
draft resolution submitted by Chile and France,” which requested the 
General Assembly to examine at its sixth session the question of the at- 
tendance of non-governmental organizations with consultative status at the 
discussions of the General Assembly or its committees.% 


B. The i of relevant provisions of the Headquarters Agree- 
ment 


It was now made clear that the only issue involved was the right of at- 
tendance at the General Assembly of non-governmental organizations en- 
joying consultative status which in turn involved the interpretation and 
application of the relevant provisions of the Headquarters Agreement. 
The reports submitted by the Secretary General and the discussions both 
in the Economic and Social Council and at the sixth session of the General 
Assembly % on this issue may be summarized as follows. 


1. The position taken by the Secretary General ” in his negotiations with 
the United States Government was that representatives of non-governmental 


20 U.N. Doe. H/1921, Feb, 17, 1951. 

21 The report explained that since the Charter has assigned to the Council the responsi- 
bility for making suitable consultative arrangements, and since the intent of the Council 
in presenting in its resolution 288(X) what arrangements should be deemed suitable 
had been a factor in the interpretation of Sec. 11(4) of the Headquarters Agreement, 
the Council might now wish to consider the manner in which this problem could be clari- 
fied. Ibid., p. 10. 

22 The Council, at its twelfth session, decided to defer the consideration of the item 
until its thirteenth session. See Economic and Social Council, Official Records, 12th 
. Bess., 476th meeting, pp. 318-314. 23 U.N. Doe, B/L.282. 

24 Resolution 413C(XIII) of Sept. 20, 1951. Economie and Social Council, Official 
Records, Sixth Year, 13th Bess., Supp. No. 1, pp. 75-76. 

25 On Noy. 13, 1951, the General Assembly decided to include the item ‘* Application 
of the Headquarters Agreement to representatives of non-governmental organizations’’ 
in the agenda of its sixth session and referred it to the Sixth Committee for considera- 
tion and report. The Sixth Committee discussed the matter at its 301st to 303rd meet- 
ings on January 28 and 29, 1952. 

26 See U.N. Does. E/L.123, pp. 4-5, and #/1921, pp. 2-5. 
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organ-zations with consiltative status were entitled to access to the United 
Nations Headquarters for the purpose of attending public meetings of 
the General Assembly dealing with matters in the economic and social fields. 
This point of view was justified by the representatives of the Secretary 
General on the following grounds: 

(a) Section 11(4) of the Headquarters Agreement was stated in terms 
without qualifications; Sections 11(4) and 13(a) together required that a 
representative of a non-governmental organization with consultative status, 
who was otherwise entitled to admission to the United Nations Headquarters 
for tha purpose of fulfilling his functions, might not be denied a visa for 
transi; to the Headquarters District because he desired to observe public 
meetings of the General Assembly dealing with matters in the economic and 
social fields. 

(b) A liberal interpretation should be placed on Section 11{4) in view 
of the fact that Section 27 specified that the Agreement should be ‘‘con- 
strued in the light of its primary purpose to enable the United Nations at 
its Headquarters in the United States, fully and efficiently to discharge its 
resporsibilities and fulfil its purposes.’’ 

(c) The Economic and Social Council which, under Article 71 of the 
Charter, was authorized to make suitable arrangements for consultation 
with ron-governmental organizations and thus to define the scope of such 
consultation, had certainly not excluded attendance at the General As- 
sembly as an element in the exercise of an organization’s consultative rights 
and fcnections. On the contrary, it had expressly listed as a facility which 
the Secretary General should be authorized to offer to non-governmental 
organizations ‘‘appropriate seating arrangements and facilities for obtain- 
ing dccuments during public meetings of the General Assembly dealing 
with matters in the economic and social fields (paragraph 40(f£) of Council 
Resolution 288(X)).’’ 

(d) The Council, in providing that all organizations in consultative re- 
lationship ‘‘shall be able’’ to consult with officers of appropriate sections of 
the Secretariat (paragraph 38 of Resolution 288(X)), had specified that 
such consultation could be had ‘‘upon the request of the non-governmental 
organization.’’ If the Council intended that a representative of a non- 
goverrmental organization should be entitled to come to the United Nations 
for such limited purposes as discussion of matters of mutual interest with 
individual officers of the Secretariat, without reference to whether the 
Council itself was in session, it seemed difficult to justify a refusal to grant 
him transit to the Headquarters because he wished to be in attendance at 
a session of the General Assembly (dealing with subjects which had di- 
rectly concerned his organization) at a time the Council was not in session. 

(e) Attendance at the General Assembly, as opposed to partizipation, at 
meetings open to the general public, was but one of numerous facilities in 
the consultative process which it was reasonable for the Council to foresee 
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that the non-governmental organizations should enjoy. The Council’s ref- 
erence to seating arrangements at the General Assembly was simply a 
recognition that it was in keeping with a representative’s conduct of con- 
sultative business of his organization to attend relevant meetings of the 
Assembly. In the light of this assumption by the Council, it could not be 
said that attendance at Assembly meetings affecting their interests was to 
be denied to non-governmental organizations as not relevant to their con- 
sultative functions. Therefore it was not open to the United States to 
exclude such attendance?” by reading a new condition into the uncondi- 
tional language of Section 11(4) of the Headquarters Agreement. 

2. In the opinion of the representatives of the United States,” the 
special privileges regarding transit and visas guaranteed by Sections 11(4) 
and 18(a) of the Headquarters Agreement were accorded only for the 
purpose of such visits to the Headquarters District as may reasonably be 
required pursuant to such consultation arrangements as may be made by the 
Economic and Social Council acting within its authority as granted by 
Article 71 of the Charter; this article, however, did not contemplate con- 
sultative arrangements with the General Assembly.. The representative of 
a non-governmental organization was not entitled to the privileges of Sec- 
tions 11(4) and 18(a) of the Headquarters Agreement simply by virtue 
of being such a representative; further aztion by the Economie and Social 
Council in naming the organization and fixing tae consultative arrange- 
ments would be required. As to Section 27 of the Agreement, it was urged 
that one must look both to the Charter and to the action of the Economic | 
and Social Council to discover the ‘‘responsibilities’’ and ‘‘purposes’’ in 
the light of which Section 11(4) was to be construed. It was stated that 
the Council résolution 288(X) expressly provided for consultation with 
the Council itself, with its subsidiary bodies at conferences which it calls, 
and with the Secretariat, but not with the General Assembly. In para- 
graph 40 of this resolution, the only reference to tte General Assembly was 
authorization to the Secretary General if he has ‘‘the means at his dis- 
posal’’ to offer NGO representatives the facilities of seating arrangements 
and the facilities for obtaining documents during the public meetings of the 
General Assembly. Thus, in the view of the United States representatives, 


27 The representatives of the Secretary General also drew attention to the discrimina- 
tory consequences which could result from the U. S. interpretation. ‘‘It was clear that 
those non-governmental organizations which had headquarters in the United States, or 
which could afford to maintain resident representatives in the United States, would not 
only enjoy at their pleasure the benefits of all the other facilities specified by the 
Council under the general heading of ‘consultation with the Secretariat’ but in particular 
would be in a position to attend General Assembly meetings whenever they choose. Rep- 
resentatives from outside the United States, on the other hand, might be able to inform 
their organizations at first hand of the General Assembly’s conduct of the subjects of 
concern to them only if the Council chanced to be in session concurrently with the 
Assembly.’’? U.N. Doe. B/1921, p. 4. 28 Ibid., pp. 5-9. 
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it was not the purpose of paragraph 40 of resolution 288(X), or the pur- 
pose of the Headquarters Agreement, or the purpose of the Charter to pro- 
vide that a special privilege be conferred on every non-governmental rep- 
resentative with respezt to all meetings of the General Assembly in the 
interest merely of the general background education of such a representa- 
tive. ` 

3. The representative of the U.S.S.R. considered that Article 71 of the 
Charter had been amplified by the Headquarters Agreement and that a 
non-governmental organization with consultative status had an undoubted 
right, under Article 71 of the Charter, Sections 11(4) and 13(a). of the 
Headquarters Agreement, and paragraph 40 of Council resolution 288(X), 
to attend the General Assembly.2® The representative of Poland stated 
that the Headquarters Agreement should be regarded as an instrument to 
facilitate the work of the United Nations. The system of consultation with 
non-governmental organizations was clearly in the interest of the proper 
functioning of the United Nations. It was equally clear that NGO repre- 
sentatives could not follow the work of the Economic and Social Council 
properly unless they were also able to attend the meetings of the organ to 
which the Council sutmitted its reports. Consequently these representa- 
tives should have full and unlimited access to the meetings of the General 
Assembly when the work of the Council was under consideration. That was 
the only possible interpretation of the provisions of the Charter and the 
Headquarters Agreement.*° 

4, The representative of France, while considering that the interpreta- 
tion given by the Secratary General seemed a very sound one and that the 
Council resolution 288(X), paragraph 40(f), seemed to favor the presence 
of NGO representatives at the discussions of the General Assembly, raised 
the question whether the resolution explicitly authorized NGO representa- 
tives to be present at meetings of the General Assembly without any de- 
cision to that effect being required on the part of the latter. In his opinion, 
the right of NGO representatives to be present, although respected hitherto, 
was based on a custom anc had never been founded on a written text.®* 
The representative of Chile also considered that something appeared to be 


29 Economice and Social Council, Official Records, 13th Sess., 561st meeting, pp. 769- 
770. 

80 General Assembly, Oficial Records, 6th Sess., Sixth Committee, 301st meeting, pp. 
300-301. The representatives of the U.S.S.E., Poland, Ukrainian 8.8.R. and Czechoslo- 
vakia all alleged that the action taken by the United States in the case of the representa- 
tive of WFTU violated the Headquarters Agreement. 

81 Economic and Social Council, Official Records, 13th Bess., 561st meeting, p. 769. 
He also said that ‘‘the reason why the French delegation considered that the Council 
was not entitled to take a decision on the interpretation of the Headquarters Agreement 
in Council resolution 288(X) was that it regarded the problem as coming within the 
province of the General Assembly, which was the only body qualified to resolve it.’?’ 

Ibid., p. 772. 
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lacking in the Headquarters Agreement to enable NGO representatives to 
attend sessions of the General Assembly and those of other United Nations 
organs.*? It was to make good this deficiency that the two delegations 
jointly proposed to the Council that the question be examined by the Gen- 
eral Assembly (see Council resolution 418C(XTITT)). 


C. The question of whether or not a special invitation is needed 


The representatives of the United States, during their discussions with 
the representatives of the Secretary General on the application of the 
Headquarters Agreement to non-governmental organizations, stated: that 
although Article 71 of the Charter did not contemplate consultative arrange- 
ments with the General Assembly, the General Assembly could at any time 
invite persons to its sessions under Article 21 of the Charter, and such 
persons would then enjoy the parallel privileges stemming from Section 
11(5) of the Headquarters Agreement.” They further maintained that 
as a practical matter the Secretary General could also act ‘‘under Section 
11(5) of the Headquarters Agreement Ly extending an invitation to a 
representative of a non-governmental organization to come to the Head- 
. quarters. Accordingly, evidence in writing of an agreement by the Sec- 
retary General pursuant to Section 11(4) and the provision of Part IX 
(consultation with the Secretariat) of Council resolution 288(X) might at 
the same time constitute an invitation, within the meaning of Section 
11(5) of the Headquarters Agreement, addressed to the representative of 
the non-governmental organization involved.’’ 34 

At the sixth session of the General Assembly, a joint draft resolution * 
was submitted to the Sixth Committee by France and Iran to the effect 
that the General Assembly should authorize the Secretary General, ‘‘upon 
the request of the Council or its Committze on Non-governmental Organi- 
zations,’’ to make arrangements to enable NGO representatives to attend 
public meetings of the General Assembly. It was explained ** that, ac- 
cording to Article 71 of the Charter, it was for the Economic and Social 
Council to make suitable arrangements for consultation with non-govern- 
mental organizations and, according to Article 21 of the Charter, 1t was for 
the General Assembly to adopt its own rules of procedure and therefore to 
decide on the representation of non-governmental organizations at its meet- 


32 Ibid. : 

33 Sec. 11(5) of the Headquarters Agreement provides that the Federal, State or 
local authorities of the United States shall not impose any impediments to transit to or 
from the headquarters district of ‘‘other persons invited to the headquarters district 
by the United Nations ... on official business.’’ 

34 U.N. Doe. H/1921, pp. 5 and 9. See also statement by the U. S. representative in 
the Sixth Committee, General Assembly, Official Records, 6th Sess., Sixth Committee, 
801st meeting, p. 301. 85 U.N. Doe. A/C.6/L.227, Jan. 26, 1952. 

36 General Assembly, Official Records, 6th Bess., Sixth Committee, pp. 300, 304 and 308. 
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Ings and those of its committees. The purpose of the draft resolution was 
therefore to lay down a procedure for the presence of NGO representatives 
in the General Assembly, in conformity with the letter and spirit of the 
Charter and with the provisions of the Headquarters Agreement. 

On the other hand, those delegations which contended that neither a 
special decision nor a specific invitation was needed gave their reasons * as 
follows: (1) It was pointless to have a special decision on the right of NGO 
representatives to attend the General Assembly, since that right derived 
from Article 71 of the Charter and from many decisions of the General As- 
sembly and the Economic and Social Council and was in conformity with 
the practice so far adopted. (2) The provision to make the presence at the 
General Assembly of NGO representatives subject to a decision of the Coun- 
cil or its NGO Committee, thus implying that negative decisions could be 
taken, was unacceptable. (3) The granting of consultative status by the 
Economic and Social Couneil to non-governmental organizations represented 
a permanent invitation according representatives of the organizations the 
right to an entry visa into the United States whenever the organizations 
deemed the attendance of their representatives at meetings of the General 
Assembly necessary. (4) Since any individual was entitled to attend pub- 
lic meetings of the General Assembly, representatives of non-governmental 
organizations should at least enjoy the same right. 

The resolution finally recommended by the Sixth Committee and adopted 
by the General Assembly at its 369th plenary meeting,’ took into account 
the provisions of Article 71 of the Charter and of Section 11 of the Head- 
quarters Agreement and the opinion of the Economic and Social Council, 
expressed in its resolution 4180 (XIII), that it was important for the ful- 
fillment of the purposes for which consultative status was established for 
non-governmental organizations that such organizations should be able to 
follow the discussions of the General Assembly and its committees. It 
provided that the General Assembly 


1. Authorizes the Secretary-General, upon the request of the Eco- 
nomic and Social Council or its Committee on Non-Governmental Or- 
ganizations,” to make arrangements to enable the representative desig- 


37 Tbid., p. 304 (Ukrainian 8.8.R.) ; p. 305 (Czechoslovakia, Poland); p. 807 (U.8.8.R.). 
The representative of Yugoslavia stated that since there was a list of non-governmental 
organizations with consultative status and the General Assembly’s agenda was known 
in advance, it could be ascertained from those two documents what non-governmental 
organizations with consuitative status were entitled to send representatives to the 
General Assembly, and it was therefore unnecessary to take a decision in each case. 
Ibid., p. 308. 

38 General Assembly resolution 606(VI), Feb. 1, 1952. See also report of the Sixth 
Committee, U.N. Doe. A/20938. 

39 During the discussions in ths Sixth Committee, the ee of Chile wondered 
whether the NGO Committee had the power to request the Secretary General to make 
arrangements to enable the representatives of non-governmental organizations to attend 
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nated by any non-governmental organization having consultative status 
to attend public meetings of the General Assembly whenever economic 
and social matters are discussed which are within the competence of the 
Council and of the organization concerned ; 

2. Requests the Secretary-General to continue to give assistance to 
representatives of such non-governmental organizations in facilitating 
transit to or from sessions of the General Assembly and its Com- 
mittees. 


Having considered this resolution of the General Assembly, the Economic 
and Social Council at its fourteenth session adopted, on the basis of a 
proposal submitted by the French Delegation, a resolution requesting 
‘‘the Secretary General to invite each such organization in categories A 
and B to send its representative to attend public meetings of the General 
Assembly at which economic and social matters within its competence are 
discussed. ’’ * 


III. THE APPLICATION OF THE HEADQUARTERS AGREEMENT TO 
NON-GOVERNMENTAL ORGANIZATIONS IN RELATION TO 
Secrion 6 or U. S. Pusric Law 357 


The Women’s International Democratic Federation (WIDE), a non- 
governmental organization in consultative relationship with the Council 
in category B, designated Mrs. M. R. Luckock as its representative to 
attend the seventh session of the Commission on the Status of Women 
(held from March 16 to April 3, 1953) and thereafter to attend the fifteenth 
session of the Economic and Social Council. The World Federation of 
Trade Unions (WFTU), a non-governmental organization in category A, 
designated Mr. Jan Dessau as its representative to attend the fifteenth ses- 
sion of the Council. Both representatives applied for visas at the ap- 
propriate American consulates, and the United States Mission to the United 
Nations was notified of their applications by the United Nations Secretariat 
in accordance with established procedures. On March 27, 1953, the Com- 
mission on the Status of Women, having been informed of the delay in the 
admission of Mrs. Luckock to the United States, adopted a resolution calling 
the attention of the Economic and Social Council to the situation and re- 


public meetings of the General Assembly. The representative of Iran admitted that 
there was no theoretical basis for the argument that the NGO Committee was competent 
to make such a request. He thought, however, that the Economic and Social Council 
was not in session all the year round and no doubt it could easily in practice delegate 
its powers to the committee. See General Assembly, Official Records, 6th Sess., Sixth 
Committee, pp. 306, 308. l 

40 U.N. Doe. E/L.317, May 21, 1952. Another draft resolution submitted by Poland 
(U.N. Doc. E/L.372, June 19, 1952), which would request the General Assembly to 
reconsider its resolution 606(VI), was rejected by the Council. ‘See Economic and 
Social Council, Official Records, 14th Sess., 619th meeting, p. 390. 

41 Council Resolution 455(XTV), June 25, 1952. 
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quested the Council to examine this question at its fifteenth session in order 
to take appropriate measures.** The question was also raised by the rep- 
resentative of Poland at the fifteenth session of the Council.** On April 
9, 1953, the representative of the United States, invoking Section 6 ** of 
U. S. Public Law 357 which authorized: the United States President to bring 
into effect the Headquarters Agreement, informed the Council that his 
Government had been unable to grant Mrs. Luckock and Mr. Dessau the 
visas which they had requested. In compliance with a request from the 
Council, an opinion was submitted by the Legal Department of the Secre- 
tariat on the legal aspects of the United States Government’s decision. 
Meanwhile, negotiations were entered into by the Secretary General with 
the United States Government for a settlement of the question. The reports 
of the Secretary General on the result of negotiations were considered at 
the sixteenth session of the Council. 


A. The question of reservation 


The United States r2presentative, at the 679th meeting of the Council, 
stated that, in refusing entry visas to the representatives of the WIDF and 
the WFTU, his Government 


had exercised the right to safeguard its security, which it had specifi- 
cally reserved in Section 6 of the Joint Resolution (Public Law 357), 
adopted by the 80th Congress, which authorized the Government to 
enter into the Headquarters Agreement, and in the United States 
representative’s note of 21 November 1947 which had brought the 
Agreement into efect.* 


The memorandum “* submitted to the Council by the Legal Department 
stated that the right of access to the Headquarters of the United Nations 


42 U.N. Doe. E/2386, March 30, 1953. See also U.N. Doe. E/CN.6/SR.140, March 27, 
1953, p. 4. 

43 See Economic and Social Council, Official Records, 15th Bess., 674th to 676th 
meetings. i 

44 Sec. 6 reads: ‘Nothing in the agreement shall be construed as in any way 
diminishing, abridging, or weakening the right of the United States to safeguard its 
own security and completely to control the entrance of aliens into any territory of the 
United States other than the headquarters district and its immediate vicinity, as to be 
defined and fixed in a supplementary agreement between the Government of the United 
States and the United Nations in pursuance of section 13(3)(e) of the agreement, and 
such areas as it is reasonably necessary to traverse in transit between the same and 
foreign countries. Moreover, nothing in section 14 of the agreement with respect to 
facilitating entrance into the United States by persons who wish to visit the head- 
quarters district and do not enjoy the right of entry provided in section 11 of the agree- 
ment shall be construed to amend or suspend in any way the immigration laws of the 
United States or to commit the United States in any way to effect any amendment or 
suspension of such laws.’’ 

45 Economic and Social Council, Official Records, 15th Sess., 679th meeting, p. 37. 

46 U.N. Doe. E/2397, April 16, 1953. 


LEGAL NOTES 447 


by the representatives of non-governmental organizations was laid down 
in Sections 11(4) and 18(a) of the Headquarters Agreement. The argu- 
ment was advanced that Section 6 of U. S. Public Law 357 had never been 
intended by the United States to constitute a reservation and was never 
made known to the General Assembly as such. The memorandum con- 
tinued : 


It is an established principle of international law that a reservation to 
a bilateral treaty or agreement is in effect a proposal to amend the 
text of the agreement and must therefore be accepted by the other 
party if it is to have any effect. 


The note of November 21, 1947,“ referred to by the United States repre- 
sentative, was stated in general terms and did not make reference to any 
reservation. Furthermore, Section 6 referred to control by the United 
States of the entrance of aliens into any territory of the United States 
other than the Headquarters District, its immediate vicinity, and the neces- 
sary area of transit. The memorandum therefore concluded that persons 
falling within the classes referred to in Section 11 of the Headquarters 
Agreement were entitled to transit to and from the Headquarters District, 
and that this right of transit had never been made the subject of any 
reservation. 

While some delegations in the Council agreed with the legal position 
taken by the Secretariat, and considered that the United States was not 
justified in invoking national security as a reservation to the Headquarters 
Agreement, other delegations preferred to see that the problem of ad- 
mission of NGO representatives as a whole be approached pragmatically 
instead of insisting on a legal interpretation of the Headquarters Agree- 
‘ment.*® 

It is of interest to note that a report of the U. S. House of Representatives 
to accompany S.J. Res.144 authorizing the President to bring into effect 
the Headquarters Agreement stated: | 


In general, the United States, as host country, must permit access 
to the headquarters on the part of all persons who have legitimate 
business with the Organization. This involves inevitably the admis- 
sion of a number of aliens, some of whom would not normally be ad- 
missible under immigration laws of the United States. The United 
States has foreclosed itself in undertaking voluntarily the obligations 
of the host country.*® 


47 The U. S. note stated: ‘‘ Pursuant to instructions from my Government, I have the 
honor to inform you that the Government of the United States of America is prepared 
to apply the above-mentioned Headquarters Agreement subject to the provisions of 
Publie Law 857.” 

48 Bee Economie and Social Council, Official Records, 16th Sess., 743rd and 745th 
meetings, 

48 U. S. House of Representatives, 80th Cong., lst Sess., Report No. 1093 (July 25, 
1947), pp. 10-11. 
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In another report,” submitted by the U. S. Senate Committee on Foreign 
Relations, it was stated that in the opinion of the Committee the provisions 
of Section 13 of the Headquarters Agreement 


adequately protect the security of the United States and that the 
United Nations could not be expected to maintain its headquarters in 
this country if the United States were to impose restrictions upon 
access to the headquarters district which would interfere with the 
proper functioning of the Organization. 


B. Interpretation of rights and duties of the United Nations and the 
United States under the Headquarters Agreement 


The Secretary General, in his reports to the Council at its sixteenth 
session,®? stated that the first main result of his negotiations with the United 
States was the recognition of the following rights and duties of both parties 
under the Headquarters Agreement: (1) The provisions cf the Head- 
quarters Agreement should not be permitted to serve as a cover to enable 
persons in the United States to engage in activities, outside the scope of 
their official functions, directed against the security of that country. (2) 
Under the Agreement, and subject to its purposes, the United States could 
protect its security by granting visas valid only for transit to and from the 
Headquarters District and sojourn in its immediate vicinity, in accordance 
with Section 18(e). (3) The United States also had the authority to make 
any reasonable definition, consistent with the purposes of the Agreement, 
of the ‘‘immediate vicinity’’ of the Headquarters District, of the necessary 
routes of transit, and of the time and manner of expiration of the visa 
following the completion of official business.*? (4) As provided in Section 


50 U, S. Senate, 80th Cong., Ist Sess., Report No. 559 (July 15, 1947), pp. 5-6. 

51 The Secretary General stated that the ratification of the Headquarters Agreement 
by the United States was given with a rider in Sec. 6 of Publie Law 357. ‘This rider,’’ 
he said, ‘‘could not be disregarded but, if aecepted, it might leave it entirely open 
whether the United States could not, in the interests of its own security, go against the 
very principles of the Headquarters Agreement. These considerations led me to the 
conviction that the first and foremost object of the discussion with the United States 
should be to transcend the ambiguity just indicated and re-establish a firm basis of 
understanding concerning the rights and duties of both sides under the Headquarters 
Agreement, in such a way delimiting the possible field of disagreement indicated by the 
United States rider to wel defined and mutually recognized cases.’? U.N. Doe. E/2501, 
Aug. 1, 1953, p. 1. 

52 This authority was exercised by the United States when it issued a restricted visa 
to Mrs. Dora W. Grace, a representative designated by WIDF to attend the eighth session 
of the Commission on the Status of Women, limiting her movements to an area ‘‘running 
from the upper Twenties to Ninety-sixth Street on the east side (of Manhattan) and 
extending westward to Eighth and Ninth Avenues. The northern marginal line bisects 
Central Park.’? New York Times, March 27, 1954, p. 1; for protest against the re- 
stricted visa, see U.N. Doc. B/CN.6/8R.159, March 29, 1954. The visa policy of the 
United States was defended by its representative in the Economie and Social Couneil 
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13(b), the United States could carry out deportation proceedings under its 
laws and regulations against persons admitted under the Headquarters 
Agreement who abused the privileges of residence in activities in the United 
States outside their official capacity. (5) In the case of aliens in transit 
to the Headquarters District exclusively on official business of, or before, 
the United Nations, the rights of the United States are limited by the 
Headquarters Agreement to those mentioned.** 

The Secretary General then referred to cases the treatment of which 
under the Headquarters Agreement would raise questions. Those were the 
cases 


in which there is clear and convineing eviderce that a representative 
of a non-governmental organization is coming to the United States 
purportedly for United Nations business but also, or primarily, for a 
purpose outside the scope of such activities, and where further the 
competent authorities of the Government of the United States were 
satisfied that the admission of that person would be prejudicial to the 
national security of the United States. 


He said that the United States representatives considered such cases as 
outside the scope of the Headquarters Agreement and in which the United 
States Government was entitled to refuse a visa. His own view was that, 
from the legal standpoint, those cases were covered by the Headquarters 
Agreement; but he would consider it proper for him to accept a method 
of application of the Headquarters Agreement which was in accordance 
with the interpretation put forward by the United States representatives 
only if such method of interpretation had been explicitly authorized by the 
competent organ of the United Nations." During the discussions in the 
Council, some delegations * doubted whether evidence of intention could 
ever be proved and whether a mere intention afforded sufficient justification 
for depriving a person of his rights. 


©. Procedures of settlement 


In his oral report to the Council, the Secretary General stated that as a 
result of his negotiations with the United States, the understanding was 
reached concerning the procedure to be applied in all controversial cases. 
Such procedure would be based on three principles: 





when he asserted that his Government had granted all visas requested by representatives 
of the WIDF, the WFDY and the WFTU, with the exception of a visa requasted for Mr. 
Eskandary, a representative of WFTU, who had been sentenced to death in Iran for 
participation in a plot against the Shah and had been expelled from France. See U.N. 
Doe. E/SR.755, April 2, 1954, p. 12. 

53 U.N. Doe. B/2492, July 27, 1953, pp. 1-2. 

54 Ibid., pp. 2-3. 

55 Economic and Social Council, Official Records, 16th Sess., 478rd meeting, p. 251 
(Poland), p. 253 (India), p. 254 (Yugoslavia); 476th meeting, p. 268 (U.S.8.R.). 
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(a) The decisions on the United States side will be taken at the 
highest levels with the guarantees against mistakes and possible arbi- 
trariness that this implies. (b) The decisions will be taken in due 
time, so as to enable the United Nations to react and to consider the 
questions arising, while such considerations still are of immediate 
practical significance. (c) And finally, the Secretary-General will be 
supplied, to all possible extent, with the information and available 
evidence so as to enable him to check whether or not he considers that 
the action planned is in’ accordance with the Headquarters Agree- 
ment.*® 


The procedure of arbitration was also discussed in the Council.®7 The | 
majority were of the opinion that, failing negotiations, resort should be 
' had to arbitration in accordance with Section 21 of the Headquarters 
Agreement. The situation with respect to the settlement of controversial 
cases was summed up by the Secretary General in the following words: 


I consider that what has to be said in the questions of principle has 
been said, and to that extent the negotiations have led to the envisaged 
_ result, but that special conerete questions are likely to arise in practice 
in the field where now we have had to register a difference of approach. 
Such concrete questions in Isolated and, as I hope, rare cases would 
have to be negotiated in a kind of follow-up of the talks on which I 
have now reported, and, if there is no agreement, submitted to arbi- 
tration.® 


The Council, on the basis of a Cuban proposal °° and after some discus- 
sion, adopted a resolution °° which took note of the Secretary General’s 
reports and expressed the confidence that ‘‘any remaining questions will 
be satisfactorily and expeditiously resolved within the provisions of the 
Headquarters Agreement.’’ 


56 U.N. Doe. H/2501, Aug. 1, 1953, pp. 3-4. 

57A drafs resolution (U.N. Doc.. H/L.493/Rev.1) submitted by Poland whieh would 
fix a time limit for negotiations was not adopted by the Council. 

58 U.N. Doc. 6/2501, Aug. 1, 1953, p. 3. 

59 U.N. Doc. E/L.560, July 31, 1953. See also U.N. Doe. E/L.561, July 31, 1953 
(draft resolution submitted by India). 

60 Council Resolution 509( XVI), Aug. 1, 1953. 
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INTERVENTION—AT THE CAEACAS CONFERENCE 


- It was hardly to be expected that an Inter-American Conference could 
meet without the issue of intervention, or better, non-intervention, being 
presented in one form or another. For the question might be expected 
to recur until some day, in the far distant future, sovereignty shall be rec- 
onciled with the general welfare of the insernational community; and there 
is nothing to indicate that a date can be fixed for that day, or that when it 
arrives the problem it solves will not be zeplaced by another which is still 
acute in the United States, namely, States’ rights vs. Federal power. 

What is of special interest to students. of international law is the new 
form in which the issue was presented at Caracas. No longer was there 
any question of the unilateral intervention of the United States in the do- 
mestie affairs of an American State. The issue raised at Caracas was that 
of the possible intervention of the whole inter-American community in the 
domestic affairs of a particular state, prohibitec by Article 15 of the 
Charter of the Organization of American States unless the case could be 
brought under Article 19 of the Charter making exception of measures 
adopted for the maintenance of peace and security in accordance with ex- 
isting treaties. The issue, therefore, was one closely analogous to a case . 
arising under Article 2(7) of the United Nations Charter prohibiting the 
intervention of the United Nations ‘‘in matters which are essentially within 
the domestic jurisdiction of any state,’’ wich the corresponding exception of 
the application of enforcement measures under Chapter VII. 

The issue came before Committee I of the Conference entrusted with 
‘‘ Juridical-Political Matters’’ in the form of a resolution introduced by the 
Delegation of the United States declaring zhat the domination or control of 
the political institutions of an American state by the international Com- 
munist movement would constitute a threat to the sovereignty and inde- 
pendence of the American States, endangering the peace, and calling for 
the adoption of appropriate action in accordance with existing treaties,! 
The Guatemalan Dë égation interpreted tie resolution as a cover for the 
defense by the United States of the economic exploitation of its country 
by foreign monopolies. The attack of the Mexican Delegation, however, 
was along the line that the terms in which the resolution was framed left 
it open to an interpretation which would permit the intervention of the 
American States in the domestic affairs o2 a state on the alleged ground 
that it was letting itself be dominated or controlled by a foreign govern- 


1 For text of the resolution as finally adopted, see this JOURNAL, Suppl., p. 123. 
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ment when in fact it was merely reorganizing its economic system. There 
might, it was implied, be no question of such an intended intervention at 
the present moment; out it was important, indeed of the highest im- 
portance, not to adopt a resolution which might permit the forbidden inter- 
vention at some future time. 

The argument of the Mexican Delegation was ably presented, but while 
raising the technical question whether the domination or control of the 
political institutions of a particular state by the international Communist 
movement would, or cauld, constitute a threat to the Independence of the 
American States as a group, it also raised the political question whether 
the Organization of American States, acting in accordance with existing 
treaties, could come te a decision that would lead it to intervene in the 
domestic affairs of an American State under pretense of a threat to the 
peace that did not exist. Even the acceptance by the United States Dele- 
.gation of the amendment proposed by the Colombian Delegation, that the 
Meeting of Consultation of Foreign Ministers be specified as the body 
to consider the adoption of appropriate action, did not satisfy the fear of 
the Mexican Delegation that there might be at some future time a collective 
intervention by two-thirds of the American States. The argument reached 
the fine point where the Mexican Delegation sought to deny to the Meeting 
of Consultation of Foreign Ministers a technical basis on which it might 
make a mistaken judgment, whereas the United States, supported, as it 
proved, by a large majority, was unwilling to admit the practical possibility 
that, even if the resolution were open to the interpretation put upon it 
by the Mexican Delegation, the American States, acting under the necessity 
of a two-thirds vote, would ever be ready to violate their reiterated pledges 
of non-intervention or to read into the domestic conditions in a particular 
state a threat to the peace when there was none. 

As a last step towards satisfying the fears of the delegations opposing 
its resolution, the United States Delegation proposed a concluding para- 
graph which recited that the ‘‘declaration of foreign policy’’ contained in 
the resolution related to dangers originating outside the Hemisphere and 
was designed ‘‘to protect and not to impair the inalienable right of each 
American State freely to choose its own form of government and economic 
system and to live its own social and cultural life.’’ Although Secretary 
Dulles made every effort throughout the debates to avoid pointing the 
finger at Guatemala, it was natural for the delegates to have that country 
in mind in respect to the application of the resolution, because Guatemala 
itself had led off with the attack upon the resolution in the address of its 
Foreign Minister before the plenary session. The practical interpretation 
of the supplementary paragraph proposed by Secretary Dulles was, there- 
fore, that so long as there were no links with the international Communist 
movement, a particular country, be it Guatemala or other, was free to pro- 
ceed with whatever reforms in its economic system it might care to under- 
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take. The resolution simply did not extend, to take the case of Guatemala, 
to such measures as the expropriation of the lands of the United Fruit 
Company. For that there were other remedies already recognized in inter- 
national law, namely, the determination of just compensation by a mixed 
commission or some other peaceful procedure. That conclusion should have 
been evident without the closing paragraph, since the idea of links with the 
Soviet Union had been clearly indicated not only in the title of the reso- 
lution but in the first lines of the declaration referring to the ‘‘interna- 
tional communist movement.’’ 

While the resolution of the United States Delegation was finally voted by 
seventeen out of twenty votes, with two states abstaining and one opposed, 
it is of interest to note that the Conference believed it desirable to repeat - 
the substance of the final paragraph of the United States resclution in a 
new resolution bearing the impressive title of the ‘‘Declaration of 
Caracas,’’? which was referred to in the debates as including the amend- 
ments which a number of the delegations would have liked to introduce 
into the United States’ resolution, but to which Secretary Dulles objected 
on the ground that they would give the appearance of weakening the reso- 
lution. The broad terms of the Declaration would seem to be unnecessary 
repetition unless read as a supplementary warning against intervention in 
the domestic affairs of a state, to which an affirmation of the fundamental 
rights of man was attached, lest there might seem to be no limits to the 
‘inalienable right of each American state to choose freely its own insti- 
tutions.” i 

C. G. FENWICK 
INFELIX AUSTRIA l 

“Bella gerant alii; tu, felix Austria, nube!” Thus ran the Latin 
hexameter at the turn from the fifteenth to the sixteenth century and for 
a long time after. But since 1914, Austria has been turned into one of 
the most unhappy countries. When Viscount Cecil said, on February 2, 
1943, in the House of Lords: ‘‘ All of us must feel that the Austrian people 
have been treated extraordinarily badly during the last twenty years,’’ it 
was rather an understatement. 

The first injustice to the old great Austria (never an imperialist or 
colonial Power)-—an ideal economic unit, a miniatura League of Nations, a 
stabilizing factor in Hurope—was the complete dismemberment of the 
Austro-Hungarian Empire. It was, at the same time, a grave mistake and 
tragedy for Europe as is now fully recognized. Suffice it to quote the 
eloquent words of Sir Winston Churchill: 


The second cardinal tragedy was the complete break-up of the 
Austro-Hungarian Empire. For centuries this surviving embodi- 
ment of the Holy Roman Empire had afforded a common life, with 
advantages in trade and security to a large number of people, none 


2 Bee this JOURNAL, Supplement, p, 124, 
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of whom in our own time had the strength or vitality to stand by them- 
selves in the force of pressure from a revivified Germany or Russia. 
. . . The noble capital of Vienna, the home of so much long-defended 
culture and tradition, the center of so many roads, rivers and railways, 
wes left stark and starving, like a great emporium in an impoverished 
district whose inhabitants have mostly departed.? 


Nor was this complese dismemberment of any good to the nations which 
had lived mit. No one doubts today that the application of the Wilsonian 
principle of self-determination of nations in this case was unfortunate.” 
We need only remember the fate of Czechoslovakia, a modern, highly ad- 
vanced, Western Burcpean country. Masaryk’s son ended in suicide, if 
not murder. Dr. Eduard Benes, insulted by Hitler, saw his state fall a 
prey to National Socialist Germany and later turned into a Soviet satellite. 
Here again, it is enough to quote the one magnificent sentence of Sir 
Winston Churchill: 


There is not one of the peoples or provinces that constituted the 
Empire of the Hapsburgs to whom granting their independence has 
not brought the tortures which ancient poets and theologians had 
reserved for the damned.? 


Further injustice was done to the new, small Republic of Austria, eco- 
nomically and territorially, in the Peace Treaty of St. Germain-en-Laye. 
The Austrian South Tyrol, German in language, Austrian in character for 
centuries, with its capital of Bozen, the native city of the greatest German 
lyrical poet of the Middle Ages, Walther von der Vogelweide, was given to 
Italy, in complete contradiction to the principle of self-determination of 
nations. Wilson wrote in his Memoirs that he had given his consent to 
Italy before he had fully studied the problem, and that he later deeply 
regretted his action. And yet, the new, small and‘ poor Republie of. 
Austria was the most orderly and peaceful place of Europe in the aftermath 
of the first World War and successfully maintained Austria’s status as a 
country of the highest culture. 

The principal problem of the new Austria was how to live. There was in 
the twenties a strong wish to unite with the democratic Weimar Republic; 
but this was forbidden by Article 80 of the Peace Treaty of St. Germain and 
Article 88 of the Peace Treaty of Versailles. When Austria later started 
merely preliminary negotiations for a Customs Union with the Weimar 
Republic, the French veto came and the Permanent Court of International 


1 Sir Winston Churchill, The Second World War. Vol. I: The Gathering Storm 
(1948), p. 10. 

2°*TLe principe wilsonien de libre disposition des peuples n’a contribué à la stabilisa- 
tion de l’Hurope et du monde. .. . Les nowveaux Etats, très exposés aux pressions 
extérieures, furent trop faibles pour se soutenir d'une vie indépendante.’’ Charles de 
Visscher, Théories et Réalités en Droit International Public (Paris, 1953), p. 76. 

3 Op. cit., p. 10. l 
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Justice gave an advisory opinion which was the most doubtful pronounce- 
ment of its career. 

It is highly ironical that France forbade even negotiations for a Customs 
Union with Weimar Germany, whereas, when a few years later Hitler 
Germany annexed Austria by force and against her will, the same France 
did nothing, nor did Europe or the League of Nations do anything. 
And yet this annexation foreshadowed the fate of the whole of Europe. 
Austria was turned into a province of the totalitarian National Socialist 
Germany * and was forced into Hitler’s war of aggression. 

But the sympathy of the world remained on the side of Austria. The 
Moscow Declaration of October 30, 1943,5 brought the declaration of the 
‘Big Three,” that Austria was the first country which fell a victim to 
Hitler’s typical policy of aggression; the annexation of Austria was de- 
clared null and void and the ‘‘Big Three’’ pledged to see a free and in- - 
dependent Austria re-established. Austria, at the end of hosiilities, was 
regarded, not as a conquered enemy, but as a liberated country. The 
Marshal of the Soviet Union, in his Proclamation to the citizens of Vienna 
of the end of March, 1945, stated that the Red Army stands on the platform 
of the Moscow Declaration of 1948. The four-Power occupation was con- 
sidered a wholly temporary measure. The first control agreement of July 
4, 1945, later replaced by the control agreement of June 28, 1946, reaffirmed — 
the Moscow Declaration. That is why no peace treaty, but simply a state 
treaty with Austria was contemplated. 

The four-Power negotiations over the state treaty with Austrie, which 
led, prior to the recent Berlin Conference, to 374 discussions between the 
four occupying Powers have led to no result, owing to obstruction by the 
Soviet Union.® It is true that the hasty concession to the Soviet Union of 
‘í German assets’’—never defined—in eastern Austria, at the Potsdam Con- 
ference of 1945, gave to the Soviet Union an opportunity both to exploit 
Austria and to block the negotiations. Until Yugoslavia’s split with the 
Soviet Union, the latter backed Yugoslavia’s territorial and reparations as- 
pirations. Later the Soviet Union found the pretext of a ‘‘revival of 
Nazism and remilitarization’’ in Austria; later she rejected the ‘‘short 
draft treaty,” proposed by the three Western Powers; finally she coupled 
the state treaty with the wholly extraneous issue of Trieste. On December 
20, 1953, the General Assembly of the United Nations adopted by a vote of 
48 to 0 a resolution urging the early conclusion of a treaty with Austria, 


4 Sir Winston Churchill speaks of the ‘‘rape of Austria’? (op. cit., p. 259). 

5 All the documents concerning Austria from 1938 to 1947 can be found in German 
translation in Stefan Verosta, Die internationale Stellung Gsterreichs (Vienna, 1947). 

ë For the period up to 1950 see Philip E. Moseley, ‘‘The Treaty with Austria,’’ Inter- 
national Organization, Vol. IV, No. 2 (May, 1950), pp. 219-235. See also The Austrian 
State Treaty: A Case Study of Soviet Tactics, Department of State Publication 5012 
(May, 1953, 16 pp.). 
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and Ambassador Cohen declared: ‘‘ Austria seeks only justice. And it is 
justice long delayed. My government believes that Austria is entitled 
to. its freedom and independence.’’ 

The Austrian Government has set the Soviet ‘‘liberation’’ and occupation 
costs at 1.250,000,000 dollars? The Soviet Union had confiscated 471 
Austrian enterprises In eastern Austria as ‘‘German assets,’’ some of them 
among Austria’s most important plants. It need hardly be said how 
gravely the Austrian economy was thereby damaged. The Soviet Union 
has taken the Austrian oil fields and the Danubian Steamship Company. 
It can be seen that what the Soviet Union has taken and is taking out of 
Austria corresponds nearly exactly to the value of what the United States 
so generously has granted Austria. 

Notwithstanding seven years of Nazi domination, of the war, of the heavy 
damage done to Vienna by aerial bombardment, notwithstanding nine 
years of occupation with its tremendous costs and losses, Austria has been 
able to bring her economy to the point where no direct economic aid funds 
by the United States are required for the fiscal year of 1954.8 

From a political point of view, Austria, in spite of her situation, has 
presented since 1945 one of the calmest and most orderly spots of the world. 
Ruled by a coalition government of the two great political parties, she has 
given full proof of her democratic spirit and of her full democratic capacity 
to govern herself.2 Although she has been and presently is occupied 
by 40,000 Soviet troops, Austria, unlike unoccupied France and Italy, has 
practically no Communist Party. Apart trom her political and economic 
achievements, Austria has not forgotten her cultural heritage which, in- 
deed, determines her place in the world. It is typical of Austria’s spirit, 
that, in spite of meager resources, she has first brought St. Stephen’s 
Cathedral and is now bringing the Vienna Opera House to their full old 
splendor. 

When the recent Berlin Conference took up its ‘‘agenda item no. 3,*’ the 
state treaty with Austria, a relatively easy problem, it was hoped— 


* The New York Times, April 13, 1954, p. 25. 

s Austria’s gold and dollar reserve increased by. $95 million during 1953 to reach a 
total of $238 million. Exports climbed from $285 million in 1949 to an estimated $530 
million in 1958. Industrial production inereased by nearly forty percent in the same 
period (Report to Congress on the Mutual Security Program for the Six Months Ended 
December 31, 1953, p. 7). Austria has in one year balanced her budget and her trade, 
stabilized her prices and her curreney and turned from a debtor to a creditor of her 
European neighbors, an achievement equalled only by Western Germany (The New York ` 
Times, March 28, 1954, p. 14). 

d At the recent Berlin Conference, Secretary of State John Foster Dulles spoke of the 
‘¢extraordinary performance of the Austrians themselves,’’ and stated: ‘*Few govern- 
ments in the world today can present a record of real achievement comparable to that 
of the Austrian government installed in 1945.’’? He spoke of Austria’s social peace, 
economic well-being, democratic institutions and her ‘‘demoustration of political 
maturity.’’ 
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and was Austria’s hope—that justice to Austria would finally be done. 
Secretary of State John Foster Dulles, who called the delays by the Soviet 
Union ‘‘shabby,’’ stated: ‘‘The Austrian people cries out aloud for im- 
mediate solution.’’ The short draft treaty had been withdrawn; the only 
remaining five articles of the draft treaty were agreed upon. Austria was 
permitted to appear before the Berlin Conference. Her representative, 
Foreign Minister-—formerly Chancellor—Leopold Figl, made a dignified 
appearance. This upright democratic man who stcod against and suffered 
under Hitler, simply stated the facts concerning Austria since 1938, when 
she was ‘‘deserted by the League of Nations’’ and recited her achievements 
since 1945 in a firm and sober way. He spoke of the ‘‘strange situation that 
the country which was the first to be victimized by the Nazi aggression 
will be the last to obtain full freedom and sovereignty.’’ He stated that 
the economic terms, as laid down in Article 35 of the draft treaty, are 
particularly bad. He called the amount, after all losses and sacrifices, 
provided for redeeming the so-called German assets in dollars instead of 
payment by supply of Austrian goods, ‘‘harsh and inequitable.’’ He 
pointed out that the clauses concerning Austrian ofl deposits are ‘‘hardly 
consistent with the full economic sovereignty of Austria.” He appealed 
to the four Foreign Ministers to give the seven million Austrians the free- 
dom long due them. 

Mr. Molotov called the non-conclusion of the treaty with Austria after 
years of negotiations ‘‘abnormal’’ and conceded that the sum under Article 
385 should be paid in Austrian goods. But he coupled the Austrian treaty 
not only with the Trieste issue, but also with the solution of the German 
` problem. He asked for a new article, prohibiting Austria from any coali- 
tion or military alliance with any state which had fought against Hitler 
Germany. He asked, further, for effective measures to prevent an 
“anschluss” with Western Germany. He proposed to have a treaty with a 
final text drafted within three months. He asked for complete Austrian 
neutrality, withdrawal of all foreign troops from Vienna, but continuing 
occupation even after the conclusion of the treaty. 

These proposals were rejected by the American Secretary of State, who 
saw ‘‘an indefinite occupation,’’ a ‘‘forced neutrality '’ and spoke of Vienna 
‘left as a defenseless island, surrounded by a sea of Russian soldiers.”’ 
Foreign Minister Fig] ridiculed the idea of an “anschluss” with Germany. 
He was prepared to make concessions, except on one point: ‘‘Freedom for 
Austria means the end of occupation.” At the very last moment Foreign 
Minister Figl made a last concession, according to which the four-Power 
troops should remain in Austria until June 30, 1955. But Mr. Molotov 
remained adamant. 

Secretary of State John Foster Dulles mentioned the fact that, under the 
Peace Treaties with Hungary and Rumania, the Soviet Union would also 
have to withdraw its troops from these countries, if she had to give up the 
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occupation of Austria, as a ‘‘plausible explanation’’ for the attitude of the 
Soviet Union. There is, further, the economic advantage of the occupation 
of Austria. But, in the last analysis, the explanation of the attitude of the 
Soviet Union lies in her determination not to give up-one iota of the 
positions she has obtained. In this respect the Soviet Union has shown 
her hand clearly at the Berlin Conference, and Austria is the victim. The 
Berlin Conference has made it clear, unfortunately, that, in spite of all 
Soviet ‘‘peace programs,’’ the ‘‘cold war’’ will continue and that, for an 
indefinite time, Germany will remain partitioned and Austria occupied. 


Joser L. Kunz 


THE POWER OF THE PRESIDENT OF THE UNITED STATES TO 
UTILIZE ITS ARMED FORCES ABROAD 


The question of the legal right and the practical power of the President 
of the United States to put into operation the country’s armed forces out- 
side of the United States for one or another purpose has long been a subjèct 
of considerable discussion, flowing largely from the position as Commander- 
in-Chief, in peace as well as war, conferred on him by the Constitution. 
The question was always rendered somewhat imminent and somewhat acute 
by the need—-fancied or real—for protection of the persons and properties 
of citizens abroad. Recently the issue has become more acute as-a result 
of the development of various international institutions and forms of action 
involving military operations for the implementation of treaties, conven- 
tions, or other regulations (United Nations Charter, North Atlantic Treaty 
Organization, et cetera). 

The basis of any criticism of discretionary Presidential use of American 
armed forces abroad is, of course, the Constitutional provision that (only) 
the Congress shall have the power to declare war. That provision stands 
intact, and no proposal to change it has been heard or is likely to be heard. 
On the other hand, not even the most rigid strict constructionist would ` 
probably deny completely that the President has some right, exercised 
frequently in the past, to utilize our armed forces abroad for purposes 
appearing good in his eyes, namely, defense of national rights and in- 
terests. No one would maintain that we should either allow such rights 
and. interests to be violated without defense or that we should declare war 
in every such case. 

The fact is that the provision of the Constitution mentioned poses very 
largely a verbal problem, as does that other provision of the Constitution 
relating to ‘‘treaties.’’ In the latter case the Supreme Court has held that 
—+to paraphrase Gertrude Stein or one of her admirers—a treaty is a treaty 
is a treaty; in other words, if you don’t call it a treaty (or perhaps make 
it look too much like a treaty) it isn’t. So here, perhaps, if the military 
action involved isn’t called ‘‘war,’’ it isn’t war. There is also some reason 
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to believe that the Congress in many cases would be, and indeed has been, 
relieved by this interpretation, without admitting as much. 

The fact is that the term ‘‘war,’’ if not, alas, the phenomenon, may be 
nearly obsolete. Military operations of various kinds may have to be 
undertaken in the future apart from certain surviving cases of war in the 
narrow sense. But the eighteenth-century prescription may be unsuited 
to the age of the United Nations and North Atlantic Treaty Organization ; 
perhaps indeed we do need a Constitutional Amendment. l 

This is not to imply that the President is or should be free to utilize the 
armed forces of the United States completely at his discretion either for 
protection of citizens abroad or for implementation of security arrange- 
ments entered into by the country (or by him on behalf of the country). 
Historically great restraint has been exercised by the President in the 
former. matter—the conditions required have included real or imminent 
danger of serious loss, possibility of effective action, little danger of war, 
et cetera. In the second case ‘even. more serious considerations must be 
borne in mind and doubtless would be or will be borne in mind—perhaps - 
it would be better to leave matters in this condition rather than to try to 
spell them out in the Constitution. The phrase ‘‘in accordance with their 
constitutional processes,” now being inserted in so many international 
agreements, seems a bit reactionary and also a bit illusory: suppose that 
there aren’t any such provisions (as there are not in most countries) or 
that they are obviously outmoded! In the absence of any action the Presi- 
dent certainly has a large measure of discretion, subject to the obligation 
to use a large measure of prudence in all such cases and not to involve us in 
another World War without more than ample justification. 


PITMAN B. POTTER 


NOTES AND COMMENTS 


REVIEW OF THE UNITED NATIONS CHARTER AND THE 
ADJUDICATION OF INTERNATIONAL CLAIMS 


Tke consideration now under way regarding review of the United Na- 
tions Charter gives renewed interest to a proposal made a decade ago in 
the American Bar Association and by the International Law Committee of 
the Association of the Bar of the City of New York. That proposal is 
perhaps best pointed up by the Murdock report to the American Bar As- 
sociétion, the essence of which ran as follows: 


The bulk of the cases decided under international law or treaties, 
under the present system, are decided: by temporary tribunals estab- 
lished under special agreements between nations, By the terms of the 
agreements establishing them these tribunals are usually found to base 
their decisions on international law, justice, and equity. The quality 
of their decisions, from the point of view of international justice, varies 
with the competence of their members, many of whom have had no 
previous experience in international adjudications... Their jurisdiction 
is limited: to the cases specified in the agreements. Since 1920 approxi- 
mately 50,000 cases have been decided by such tribunals-under agree- 
ments between many nations. 

The Permanent Court of International Justice has so far been gener- 
ally considered to be not adapted to the determination of more than a 
small fraction, less than one-tenth of one per cent, of the justiciable 
international cases arising since its establishment. The jurisdiction of 
the Court in actual practice has been the same as though it had been 
specifically limited to major controversies between nations. It has 
been deemed: to be as impracticable to take all international cases to 
the World Court as it would be to take all federal cases to the Supreme 
Court of the United States. 

The temporary tribunals, whether chosen from the panel of the 
Permanent Court of Abritration or otherwise, are usually constituted 
cnly after long delays and the accumulation of hundreds or thousands 
of cases requiring determination. Their sessions often extend over 
many years and not infrequently terminate with many cases undecided. 

The usual course of an international claim is the filing of a statement 
in a foreign office, the marking of time for a number of years, and the 
presentation of the claim to an international tribunal established under 
a special agreement if, as, and when the general relationship of the 
claimant and the respondent governments is deemed propitious. In 
many instances this happy and largely fortuitous coincidence never 
occurs. The claimants have usually received only perfunctory sug- 
gestions with reference to the preparation of evidence, and most of the 
claims are, in consequence, wholly unsupported by evidence which 
might have been obtained if there had been any hope of early adjudica- 
tion. It is only in rare instances that those prejudiced by violations 
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of international law by governments obtain prompt settlement of their 
claims or even obtain prompt hearings on their complaints. 

It is manifest that the present improvised methods of adjudication 
are wholly inadequate as tc both accessibility and continuity and that 
in relation to violation of international law by governments to the in- 
jury of individuals there can be said to be at present no adequate ad- 
ministration of justice. A court which, like the Permanent Court of 
International Justice, operates on the basis of hearing three or four 
cases a year or, at its highest peak of activity, hands down a total of 
eleven judgments, orders, and advisory opinions in a year, is not or- 
ganized in such a manner as to provide a continuous administration of 
justice In the thousands of cases which arise every year involving 
alleged violations of international law and treaties.? 


The report recommended that the World Court be established as the 
highest tribunal of an aecessible system of inter-related permanent inter- 
national courts; that international courts of first instance be given oblig- 
atory jurisdiction over ‘‘claims of governments’’ on behalf of their na- 
tionals against other governments, and over- such other cases as might 
not be deemed to be of sufficient importance to require direct resort to the 
original jurisdiction of the World Court.? Review by the World Court 
of questions of law raised by such decisions was envisaged by the American 
Bar Association committee. Such a system of international tribunals, said 
the report, ‘‘would command the confidence of those who trade, travel and 
invest in foreign countries and would thus do much to protect and extend 
international commerce.’’. It might be added that such a system should 


1 Report of the Coordinating Committee on Postwar International Judicial Organi- 
zation of the Section of International and Comparative Law, American Bar Association. 
Proceedings, Section of International and Comparative Law, pp. 92, 96-97 (1943-1944). 
The members of this committee were James Oliver Murdock, Chairman; Edwin D. 
Dickinson, Amos J. Peaslee, Edgar Turlington, and the present writer. 

2The report did not regard it as practicable to recommend that private persons be 
given standing as parties plaintiff before international courts, though there is much to 
be said in favor of this if, as a practical matter, it could be accomplished. Jessup has 
summarized this matter as follows: £‘ As Dunn has pointed out, the denial of international 
status to the individual has caused government officials in claims cases to ‘gravely 
[overemphasize] the importance of the political relations of states at the expense of 
the activities of men as human beings.’ Instances in which the Department of State 
has deelined to press diplomatie representations on behalf of importunate claimants 
are frequent and have often been due, not to the demerits of the claims, but to some 
overriding policy of fostering friendly relations. The Foreign Offices of small states 
may hesitate to antagonize a powerful neighbor by pressing against it the claim of one 
of its nationals. On the other hand Brierly has argued effectively that the recognition 
of the international position of the individual in such cases would promote international 
peace, since the difficulties of the individual would not automatically be raised to the 
diplomatic level where they became entwined in ‘that mysterious but potent abstraction, 
‘national honor.’’’ Such recognition would also tend to check the grave menace of 
the promotion by states of private economic interests with which they identify national 
interests.’’ Philip C. Jessup, A Modern Law of Nations (1948), pp. 98-99. Brackets 
are by Jessup. l 
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demonstrate to many sxeptics, on a nae basis, the feasibility and 
desirebility of such international institutions. 

Practically all leading international lawyers in the United States and 
elsewnere approved the report’s basic ideas. In the 1980’s (when only 
some 13,000 Americans resided abroad), claims presented to.the Depart- 
ment of State on behalf of American citizens injured abroad in alleged 
violasion of international law aggregated, on an average, more than a 
thousand a year.2 This number has been greatly increased by the disorders 
resulsing from World War II, and: by the fact that the number of Americans 
residing abroad has now jumped to over half a million.* 

In drafting the Charter and Statute of the Court the responsible officials 
of tha Department of State were predominantly preoccupied with the action 
of tke Senate in regard to the Covenant of the League of Nations, and 
they had been instructed from the top level to avoid including any pro- ' 
vision which might run into Senate opposition. The drafters were, how- 
ever able to open the door for future implementation by inserting a clause 
providing that the International Court of Justice would be the ‘‘principal’’ 
judizial organ of the United Nations; and another, that under certain con- 
ditims a few judges of the Court could sit elsewhere than at The Hague 
‘in se-called ‘‘chambers’’ for particular cases or categories of cases.” This 
last provision was directed to a point which had been made by American 
| lawrers that The Hague seemed too far away to take cases arising outside 
. Europe and that, in any event, the venue of an international case, like any 
' other law suit, should be in the country where the claim arose. 

Although these provisions were accepted by the Members of the United 
Nat-ons, and: accordingly became a part of the Charter and Statute, re- 
spectively, it was made known that any implementation of the clauses must 
await 1955 because of concern for the Senate’s reaction. Thus for nearly 
a decade the face of the Charter has carried an anomaly by which the 
International Court of Justice is the ‘‘principal’’ judicial organ of the 
United Nations, but no ‘‘subsidiary’’ international judicial bodies exist. 
Nor have members of the International Court sat in ‘‘chambers’’ in or out 
of The Hague, despite the fact that the Court states that it receives ‘‘ap- 
plications from private individuals with the object of bringing before the 
Court some matter at issue between them and a government,” ° and that 


E 


3 Statement made to the writer by Bert L. Hunt, then Chief of the Claims Section of 
the Legal Adviser’s Office, Department of State. 

4In 1939 Americans residing abroad numbered 13,239. (Data furnished by the 
Immigration and Naturalization Service, Department of Justice.) In 1952 the number 
war 522,788. (Letter from R. B. Shipley, Director, Passport Office, Department of 
State, July 7, 1953.) 

S U.N. Charter, Art. $2; Statute, LCJ., Art. 28. In addition to the U.N. Charter 
itself, the San Francisca Conference dealt with the Statute of the International Court 
of Justice which forms “‘an integral part’? of the Charter (Art. 92). 

€1.0.J. Yearbook 1948-1949, p. 31, note 1. 
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‘‘numerous applications from private persons anxious to have recourse to 
the Court to obtain justice’’ have to be rejected.” 

The number of existing international claims exceeds by hundreds, even 
thousands, the number of Federal cases which arose in the United States 
shortly after 1789. It can be said without hesitation that a system of inter- > 
national courts is needed: far more acutely today than was the system of 
Federal courts in 1789 by the thirteen original States. Yet the situation 
as regards the inaccessibility of international tribunals is essentially the 
same today as it was a decade ago, excépt that the number of talans has 
greatly increased. 

Inasmuch as the United States has always favored, and has been a leader 
in, international adjudication, it would be most appropriate that it now press 
for the establishment of an international court system. In times of ten- 
sion such as the present, it is more important ‘than ever systematically to 
remove relatively minor irritations which play a part in the over-all ten- 
sion. There were great stresses and strains in the United States at the 
time the Federal courts were proposed. The decisions of these courts have 
undoubtedly done a great deal to ameliorate irritations. The present 
` world situation appears to augur for, rather than against, efforts on the 
international level similar to those of Hamilton and Madison in 1787 and 
later, in the Federalist Papers and elsewhere, for a system of Federal courts 
in the United States. 

We hear it said that people in other countries are better acquainted with 
the work of the United Nations than Americans; that farmers in Burma 
know that the reason their rice crop (a life and death matter to them) was 
doubled this year is that the United Nations experts showed them how to do 
it; and that the American, on the other hand, senses no such close concrete 
advantage. It is not to be forgotten that the services of such ‘‘subsidiary’’ 
courts would be rendered by instrumentalities of the United Nations. If 
some such court system were adopted, a very tangible and personal ad- 
vantage would be apparent to many American companies with investments 
abroad, and to numerous American citizens throughout the country who 
are intimately acquainted with present-day claimants. 

The writer is not preoccupied with details, suck as whether or not tri- 
bunals of first instance should be ‘‘cireuit courts.’’ It is clear that a long- 
felt need exists; and that a thorough-going system for settling existing 
claims in an orderly fashion would assist in avoiding irritations of the 
“Cold War”; would build up a great wealth of international law prece- 
dents; would avoid the disadvantages attendant upon the miscellany of 
ad hoc tribunals which are now used sporadically; would clear up foreign 
office claims dockets; might result in a wider interest in, and understanding 
of, the United Nations (as the Federal courts did m bringing about a na- 
tional consciousness in the United States) ; and last, but by no means least, 


T Ibid. 1946-1947, p. 59. 
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would do much-needed justice to American business with interests abroad 
and the Americans generally, and others, who have been injured abroad 
by foreign acts or omissions of state in violation of international law, whose 
claims now only gather dust in the various foreign offices of the world, and 
which will continue to do so unless some action is taken in this matter. In 
its simplest terms the basic idea is essentially to carry the Court of Claims 
system into international relations, where it has always been recognized 


that ‘‘The King can, and does, do wrong.” 8 
. WILLARD B. COWLES 


THE TENTH INTER-AMERICAN CONFERENCE: SOME ISSUES 
OF INTER-AMERICAN REGIONAL LAW 


By the terms of the Charter of the Organization of American States 
the Inter-American Conference is the ‘‘supreme organ’’ of the Organiza- 
tion, with competence to decide the general action and policy of the Organi- 
zation, to determine the structure and functions of its organs, and to con- 
sider any matter relating to friendly relations among the American States. 
The functions of the Conference thus correspond roughly to those of the 
General Assembly of the United Nations, except that there is no Security 
Council pre-empting the field of the maintenance of peace. 

The Conference at Caracas was the first to be held since the adoption of 
the Bogota Charter which came into force December 18, 1951. In technical 
terms it might be described as the ‘‘First Inter-American Conference,”’ 
since the nine earlier conferences were Conferences of the Union of Ameri- 
ean Republics, which began with that held at Washington, 1889-1890. 
Inasmuch, however, as the Organization of American States is the suc- 
cessor in law of the Union of American Republics, it was decided that 
there should be no break in the numeration and, indeed, no break in the 
continuity of the decisions of the earlier conferences in respect to the 
effect of resolutions relating to the activities of the American States under 
the new Charter. Lawyers may quarrel over the relative legal force of 
resolutions and treaties; but as a matter of fact the existing practice shows 
due respect for resolutions antecedent to the adoption of the Charter, treat- 
ing them as if they had the full force of law. So much is this so that when 
the Charter actually came into effect there was no noticeable change in the 
inter-American system, and three American States co-operated in the work 
of the Tenth Conference although they were not as yet parties to the 
Charter. l 

The preliminary sessions of the Conference followed the usual course. 
The Conference was welcomed by the President of Venezuela, Colonel 
Marcos Pérez Jiménez, and the response was made by the Foreign Minister 
of Colombia, Señor Evaristo Sourdis, representing the country where the 


8 This subject is dealt with in more detail in the November, 1953, issue of the Ne- 
braska Law Review, Vol. 33, No. 1, p.. 35 et seq. 
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last conference was held. Then followed, at successive plenary sessions 
held at intervals, addresses by the heads of the various delegations, each 
expressing the point of view of his government in respect to the problems 
before the Conference. The address of the Foreign Minister of Guatemala 
was conspicuous because of its dramatic rejection of the topic on the agenda 
introduced by the United States, ‘‘Intervention of International Com- 
munism in the American Republics,’’ following the emphasis put upon 
that topic by Secretary Dulles in his address the day before. 

No problems of any importance were presented by the organization of 
the five committees to which it was agreed to assign the twenty-eight topics 
on the agenda, the first five of which dealt with ‘‘Juridical-Political Mat- 
ters.’’? In view of their importance, Committeee I reserved to its full 
membership the consideration of several of the topics under that head, and 
it then went on to appoint a subcommittee of the same number to report 
on two of the more technical topics. Topic No. 5, ‘Intervention of Inter- 
national Communism in the American Republics,” was, at the request of 
the United States, assigned first place in the discussions of the Committee, 
and the opportunity was thus given to Secretary Dulles to reply without 
undue delay to the attack made upon the United States proposal by the 
Guatemalan Foreign Minister. The question at issue was strictly political, 
except to the extent that the American States had already signed the 
Declaration of Washington of 1951, pledging themselves to prevent and 
punish the subversive activities of the agents of international Communism. 
Secretary Dulles was careful, however, to urge the adoption of the United 
States resolution without direct reference to any particular country, which 
might well have had the effect of losing the support of a large number of 
the delegations that were willing to accept the resolution in general terms. 

The issue resolved itself into the simple one whether the broad terms 
of a resolution declaring that the domination or control of the political in- 
stitutions of an American State by the international Communist move- 
ment would constitute a threat to the sovereignty and independence of the 
American States, endangering the peace and calling for the adoption of 
appropriate action in accordance with existing treaties—whether such 
broad terms might be interpreted as justifying intervention in what were 
actually the domestic affairs of the state whose political institutions were 
alleged to be so dominated or controlled. In other words, could resistance 
by the American States to the intervention of the international Communist 
movement in the affairs of a particular state take the form of a justifiable 
intervention on their part falling within the terms of Article 6 of the 
Treaty of Reciprocal Assistance and within the specific exception provided 
for in Article 19 of the Charter of the Organization of American States? 

Secretary Dulles argued that the danger of Communist infiltration could 
be seen in the fate of the satellite states of Eastern Europe, and that it was 


1 For a summary of the topics on the agenda, see this JOURNAL, Vol. 48 (January, 
1954), p. 136. 
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essential to prevent the agents of international Communism from getting 
a similar foothold in America; and his argument was strongly supported 
by the Peruvian, Cuban and other delegations. Guatemala announced its 
complete opposition to the resolution, repeating the accusation made in 
the earlier plenary session that the United States resolution was no more 
than a cover for the protection of foreign monopolies resisting its plans of 
economic development. The strongest argument, however, was made by 
the delegate of Mexico, who analyzed: the resolution in detail, pointing out 
its far-reaching implications and calling for amendments which might 
_ prevent the resolution from being used at some future time as a justifica- 
tion for intervention in the domestic affairs of a particular state. The 
elaborate amendments proposed by the Mexican Delegation were, however, 
rejected by a large majority of the delegates, the rejection being made easier 
by the acceptance by Secretary Dulles of a Colombian amendment calling 
for a Meeting of Consultation to replace the phrase ‘‘appropriate measures 
in accordance with existing treaties’’ of the original draft. Fears of 
possible future intervention were also calmed by the announcement by 
Secretary Dulles that the United States was prepared to accept an addi- 
tional paragraph to the effect that the declaration of foreign policy in re- 
lation to dangers originating outside the Hemisphere was designed to pro- 
tect and not to impair ‘‘the inalienable right of each American State freely 
to choose its own form of government and economie system and to live 
its own social and cultural life,’’ leaving the implication to be drawn from 
the rest of the declaration that in the exercise of this inalienable right there 
would be no links with international Communism which might constitute a 
threat to the sovereignty and political independence of the American States 
and a danger to the peace.” 

The debates in Committee I as to the conditions under which collective 
action under the Rio Treaty might constitute the intervention forbidden 
by Article 15 of the Charter of the Organization of American States paral- 
leled in many respects the debates in the United Nations with respect to 
the possible application of Article 2(7) of the Charter of the United Na- 
tions, reserving matters essentially within the domestic jurisdiction of a 
state from intervention by the United Nations under any of the terms of 
the Charter, except those bearing upon the application of enforcement 
measures. The Mexican delegate felt that it was necessary to guard against 
terms which might be used to justify intervention at some future time; 
while Secretary Dulles was unwilling to believe that two-thirds of the 
members of a Meeting of Consultation could possibly be led to do what a 
strained interpretation of the language of the declaration might con- 
ceivably permit. 

Next in order came the topie of ‘‘Colonies and Occupied Territories,’’ 
and here national feeling ran very strong, with the United States Delega- 
tion remaining on the sidelines. The Act of Havana in 1940 had served 


2 For the text of the resolution, see this JOURNAL, Supp., p. 123. 
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warning on the Axis Powers that there must be no transfers of colonial 
possessions from one belligerent to another. The Conference of Bogota in 
1948 had followed up with a resolution creating a Committee on Dependent 
Territories, which met in 1949 but under the circumstances could do no 
more than appeal to the European Powers to take steps to bring the colonial 
system to an end. No more could be done at Caracas, and the resolution 
(XCVI) merely registers a declaration that ‘‘it is the will of the peoples 
of America that colonialism maintained against the desire of peoples, and 
the occupation of territories, be definitively ended.’’? The reference to 
“occupied territories’’ is to the Falkland (Malvinas) Islands and to British 
Honduras (Belice), which are regarded by Argertina and Guatemala re- 
spectively as part of their national territory. The Brazilian Delegation, 
having refused in 1948 to subscribe to the Bogota resolution on the ground 
that an inter-American conference was not ‘‘an appropriate forum’’ for 
debating a question that affected the interests of countries outside the 
Continent, introduced a separate resolution (XCVII) pointing out that 
the American States were also Members of the United Nations and urging 
the ‘‘extra-Continental powers” not to delay in applying the provisions of 
the Charter of the United Nations in order that the peoples of their colonies 
might ‘‘exercise fully their right of self-determinétion.’’ 4 

The Conference had before it two draft conventions on asylum which 
had been prepared first by the Juridical Committee of Rio de Janeiro and 
later revised by the Council of Jurists, the one dealing with the general 
status of asylees, exiles and refugees, described as ‘‘Territorial Asylum,”’ 
and. the other dealing with diploraatic asylum. Both conventions were re- 
examined by Committee I and, after minor revision, formally signed by the 
Conference and submitted to the Member States for ratification. The 
United States Delegation declined to collaborate in the work of the sub- 
committee, considering that the first convention added nothing to the ex- 
isting law and the second dealt with a custom which the United States had 
never followed. A significant feature of the Convention on Diplomatic 
Asylum was the reaffirmation of the rule that the determination of the 
character of the offense for which asylum is sought belongs to the state 
granting asylum. Peru as well as the United States refrained from signing 
this convention. 


The draft Protocol to the Convention on Duties and Rights of States in . 


the Event of Civil Strife, transmitted by the Council of the Organization 
to the Conference as a working document, encountered so many amend- 
ments that it was believed desirable to transmit it back to the Council for 
further study and modification, and then to be opered for signature at the 
Pan American Union. 


3 For the text of the resolution, see this JOURNAL, Supp., p. 120; 

4 For the text of the resolution, see ibid., p. 126. 

5 For the text of the resolution, see ibid., p. 127. For editorial comment, see this 
JOURNAL, Vol. 48 (April, 1954), p. 289. 
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Turning to the topics on the agenda bearing upon the improvement of 
inter-American procedures of pacific settlement, it was not to be expected 
that, within the brief -zime at the disposal of the Conference, the Pact of 
Bogota could be revised to meet the conflicting points of view. The Bra- 
zilian Delegation set the stage for the discussion by introducing an elaborate 
project discarding completely Chapter IV of the Pact, dealing with judicial 
procedure, to which objection had been taken by a number of states because 
it involved the possibility that political disputes might fall within the 
competence of the International Court of Justice. In its place the new 
chapter provided for the creation of an Inter-American Court of Justice, 
composed along the lines of the old Hague Court of Arbitration, but limited 
in its jurisdiction to the interpretation and application of inter-American 
treaties and questions relative to the application of ‘‘any custom generally 
accepted in relations between the American Republics.’’ While the Bra- 
zilian proposal appeared at first sight to be in line with the project intro- 
duced by El Salvador for the creation of an Inter-American Court of 
Justice, it was actually fundamentally different from it, and the two 
projects were separately debated and separately acted upon. 

The Mexican Delegation took the lead in opposing all projects for the 
revision of the Pact. None of the objections to the Pact, it was argued, 
rested upon a valid basis; and it was reasonable to expect that the reserva- 
tions attending its signature would be in time abandoned. In the end a 
compromise solution was reached, and Resolution XCIX calls upon the 
Member States to ratify the treaty if they wish to do so, or to state the 
reasons for their desire to introduce amendments so that the Council of the 
Organization may call upon its technical agencies to formulate drafts of the 
various proposals and in its turn submit a report to the Eleventh Inter- 
American Conference." 

A. somewhat similar fate befell the proposal of the Delegation of El 
Salvador for the establishment of an Inter-American Court of Justice, on 
behalf of which an elaborate draft statute had been presented to the Con- 
ference. Resolution C, after proclaiming the connection between such a 
court and the problems of peace in America and noting the many opinions 
expressed in behalf of its establishment, requests the Council of the Organi- 
zation to conduct an inquiry into the position of the individual Member 
States, and, if there should be a majority in its favor, to call upon the Coun- 
cil of Jurists and the Juridical Committee to prepare a preliminary draft 
Statute for the Court, on the basis of which the Council of the Organization 
was to prepare a definitive statute to be submitted to the Eleventh Inter- 
American Conference.” It should be noted that while the jurisdiction of the 
Inter-American Court under the El Salvadorean draft was to be general, its 
jurisdiction under the Brazilian proposal was limited to inter-American 


6 For the text of the resolution, see this JOURNAL, Supp., p. 130. 
7 For the text of the resolution, see ibid., p. 131. 
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treaties and customary law, so as to overcome the exiticism that the decisions 
of the court might conflict with those of the International Court of Justice, 
if both passed upon the same issues. | 

A last item under the head of inter-American procedures dealt with 
the Inter-American Peace Committee. This somewhat anomalous commit- 
tee had been created by a resolution of the Meeting of Consultation at 
Havana in 1940 for the purpose of promoting, more or less informally, the 
settlement of disputes by watching the steps taken by the parties to solve 
them and by suggesting on its own part measures for their settlement. By 
a fortunate oversight the procedure was not included in the consolidated 
projects which later took shape as the Pact of Bogotá, so that when the 
Committee was finally installed in 1948 it proved to be a highly practical 
body in spite of the fact that its legal status in relation to the Council of 
the Organization was somewhat uncertain. As a result the Conference, 
instead of integrating the Committee with other procedures set forth in 
the Pact of Bogotá, adopted a resolution (CII) commending the work of 
the Committee and calling upon the Council to draw up a new Statute for 
the Committee based upon the draft prepared by the Committee itself and 
submitted to the Conference.’ It is of interest to note that it appears to be 
the complete absence of any element of legal obligation in the relations of 
the Committee with the parties to the controversy that constitutes its ef- 
fectiveness. 

Two other problems of international law came before the Conzerence 
for future rather than present action. A resolution (CIV) was adopted 
recommending to the Council of Jurists and to the Juridical Committee 
the- preparation of a report on the contribution which the American Hemi- 
sphere has made to the development and: codification of the principles of 
international law that govern the responsibility of the state; while another 
resolution (CVII), emphasizing that the decision of the Convention on 
Diplomatic Asylum established ‘‘once and for all’’ the right of the state 
offering asylum to determine the political character of the offense, and 
that it was therefore necessary to unify the procedure of extradition so as 
to form a corrective in the case of an erroneous decision. by the state offer- 
ing asylum, calls upon the Council of Jurists and the Juridical Committee 
to prepare a draft convention to that end. Last of all, in the field of inter- 
national law, the Conference adopted a resolution (LXXXIV) noting the 
progress in scientific research in respect to the resources of the continental 
shelf and the waters above it and the need of conservation of those re- 
sources, and calling upon the Council of the Organization to convoke a 
specialized conference in 1955 to study ‘‘as a whole” the juridical and 
economic problems connected with it. 

C. G. Fenwick 


8 For the text of the resolution, see this JOURNAL, Supp., p. 131. 
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THE WAR CRIMES TRIALS 


In a work entitled Nürnberg: Rechtliche und Menschliche Probleme * 
Dr. August v. Knierier evaluates the Nürnberg trials. This heavy volume, 
excellently written, presented in scholarly style, and professionally intro- 
duced by Dr. Eduard Wahl, an outstanding German teacher of interna- 
tional law and member of the Federal Diet, evaluates the trials from a 
lofty point of view; ronetheless, it is a highly educated, legally experi- 
enced, and definitely biased German talking back—-to quote another recent 
book title. Until the fateful spring days of 1945 the author had been a 
member of the execut.ve board (Vorstandsmitghed) and a leading legal 
adviser of the famous IG Farben; he became a prisoner of the Allies, was 
arraigned before the Irternational Military Tribunal, and acquitted. After 
three years he was allowed to leave prison and this book is the result of 
his thoughts, experienzes and research. 

This writer thinks that the work should be read with utmost care by 
every lawyer, historian, even by every politician interested, for it probably 
will serve, in times to 2ome, as a counterpart to Mein Kampf—as a kind of 
Meine Verteidigung (Ily Defense). Already che Nürnberg trials have been 
attacked so widely and from so many different angles that, as a result, the 
defendants involved emerge apparently whitewashed or at least sentenced to 
punishments which seem to exceed by far tke alleged magnitude of their 
crimes. 

In the preface we ere introduced to the legalistic dialectic of the work: 
Anglo-Saxon law as well as international law is based upon certain pre- 
sumptions and syllogisms of natural law; the latter, however, has been 
superseded by positivistic law and thinking for the Continental jurist. — 
The fact that naturel law has been superseded while Anglo-Saxon law 
has remained at a stendstill proves that it has become antiquated. Since 
natural law can be regarded as outmoded :t must be regarded as worse 
than Continental lav. Therefore the war criminals were tried under a 
philosophy of law which was inferior to that of their own country, Ger- 
many, aside from th inferred violation of the two rules nullum crimen 
sine lege and nulla soena sine lege. Had we lived in the Middle Ages, 
adds Dr. Wahl, then the defense could have applied—with a certain meas- 
ure of success—-the objection tu quoque which would have absolved the war ` 
criminals. ° 

The professor states (p. xix) that in Anglo-Saxon countries international 
law is much more closely tied to common law than on the Continent; that 
therefore international law is much more part of the Anglo-Saxon Rechts- 
bewusstsein than of the Continental, and that because of that psychological 
situation alone the German war criminals and accessories to war crimes, 
as much as they may have abhorred the criminal orders received, could not 


1 Nürnberg: Rechtliche und Menschliche Probleme. By Dr. jur. August v. Knieriem. 
Stuttgart: Ernst Klett, 1953. pp. xxv, 573. DM. 28.00. 
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have been conscious and aware of the criminality of such orders issued by 
the legal authorities. All of the defendants were under the terror of an , 
état criminel, which is something completely new and which left each Ger- 
man bewildered and outwitted. 

Knieriem has divided the book into three major parts. The first part 
carries the heading ‘‘ Problems of the applicable material law, of the con- 
stitution of the tribunal and of the procedural law.” Each of the sub- 
divisions under the heading is dedicated to one of the problems, in that 
order, with a concluding section D summarizing the results. Dr. Knieriem’s 
summary (pp. 205-207) may be condensed as follows: 


1. Law No. 10 on the punishment of war criminals is illegal, since it rep- 
presents ex post facto law. . 

2. The legality of Law No. 10 cannot be maintained, even if one says that 
it virtually does not create new law but simply codifies old international 
law, since there never before existed international criminal law burdening 
individuals with responsibility. 

3. For recrimination only territorial law could have been applied, t.e., 
(a)- German law, or (b) principles in harmony with the rules of interna- 
tional law, or (c) a special criminal code to be promulgated by the occu- 
pational authorities. 

4. Only German law was applicable in the place of the crime committed 
because everywhere alleged war crimes were committed under the German 
imperium; newly created occupational law—like Law No. .10—could have 
been applied only if the incriminated action would have represented a crime 
under German law at the time when the crime had been committed: such 
identity of the legal facts would have healed even the ex post facto of 
certain occupation legislation. 

5. The Hague Convention, as a treaty under international law, has be- 
come American domestic law: it stipulates that any war crime has to be 
dealt with under the jus loci, t.e., German law. 

6. If the Nürnberg tribunals earnestly wanted to avoid any conflict of 
law they could only have applied German law. 

7. The Niirnberg tribunals were no international courts of law, but 
American occupation tribunals. As such they were under obligation to 
consider certain basic principles of international law as to. procedures 
against foreigners; besides, their American Constitution obliged them to 
pay full attention to the guarantees of a fair trial. 

8. The procedural law applied is based on Anglo-Saxon principles; 
Continental principles, if applied at all, were either misinterpreted or un- 
essential. 

9. Actually there did not exist any equality of power. (Waffengleiehheit) 
between prosecution and defense; because of this inequality Anglo-Saxon 
procedural law should not have been applied. 
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10. It would have been more purposeful and more effective from a psycho- 
. logieal point of view to have based trial upon a new German law of erimi- 
nal procedure. 

11. While only German law should have been applied, German and neu- 
tral judges should have assisted each presiding judge lest the tribunal 
should appear as a conqueror’s court of law. 

12. If they had considered these objections and suggestions, the tribunals 
would have sentenced fewer persons but really guilty defendants would 
not have escaped. 


The second part of the book is entitled: ‘‘Hinige grundsaetzliche, allen 
Prozessen gemeinsame Rechtsprobleme’’ (A few basic legal problems in 
procedural law), and has, as the generalizing headline indicates, a more 
general character: Its two subdivisions deal with the subsumption of the 
problems encountered under the concepts of international law. Section A 
contains chapters on causality, participation in crime, recognition of illegal- 
action on the part of the person acting, conflict of duties, order to commit 
a crime, and emergency, and an all-important sixth chapter with the follow- 
ing characteristic subtitles: Official Position and Authorization, Law and 
Humanity, Responsibility of the Legislative Functionary, of the Executive 
Functionary, of the Judge, Consent of the Victim, Participation in Crime. 
Section B is called ‘‘Special Problems of International Law,’’ and investi- 
gates especially difficult questions: Creation and Change of International 
Law, Military Necessities, Repressive Measures and tu quoque; finally 
Occupatio Bellica and Debelak: 

.Part ITI—‘Hinzelprobleme bestimmter AE TER T ’ (Individual 
problems of certain trials) offers a review and critical analysis of the 
war crimes trials grouped according to the types of defendants: Section A 
investigates the procedures against the generals; Section B deals with the 

trials of German industrialists like Flick, Krupp, and IG Farben, in which 
latter case the author speaks pro domo. 

In his brief concluding chapter, ‘‘Schluss,’’ Knieriem quotes the Ba- 
varian Prime Minister Ehard and also this JOURNAL,? pointing out that 
those crimes that had deserved punishment from the viewpoint of general 
Rechtsgeftihl quite independently of the war psychosis could have been 
judged under German law, and yet international criminal law would have 
been enriched thereby. 

It is quite obvious that such an enormous work cannot be dealt with and 
criticized exhaustively within the frame of a book note, but we can state 
that the author very definitely follows the ideas of Hans Kelsen whom he 
quotes repeatedly. Again and again Kelsen and his school point out that 
the Nürnberg courts were sitting not as ‘‘international tribunals,’’ but 
as a ‘‘eommon tribunal of the states parties to the agreement. This was 


2 Vol. 43 (1949), pp. 228 ff. 
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the case with the so-called International Military Tribunal established by 
the London Agreement of 1945 .. . to which the European Axis Powers 
were not contracting parties.’’* This viewpoint, which has been widely 
used by the German literature in the field, especially in order to prove 
the illegality of the war crimes trials, completely by-passes the all-im- 
portant fact of Germany’s unconditional surrender. With this uncon- 
ditional surrender Germany resigned all her rights, all her executive 
power, and each and every single element which is contained in the concept 
of sovereignty. The mere fact that Germany as such did not disappear 
from the map, but was being reorganized for future independence, cannot 
change the fact of her unconditional surrender and the meaning of the 
term. Even if the objections Tu quoque or ex post facto are raised against 
the surrender-receiving Powers; even if it is stated that the latter objection 
would be constitutionally valid in each Allied nation, there is no equality 
established between the parties by virtue of which the named objections 
have to be taken into consideration. Legislation ex post facto, especially 
in criminal law, may be unconstitutional according to German law or ac- 
cording to the law of the Allies: No German constitution existed at the 
moment of the unconditional surrender, and later attempts, preceding the 
' present Basic Law, have ipso jure, t.e., according to the intrinsic meaning 
of the surrender, no reference to the defendants before the International 
Military Tribunal. 

Knieriem very definitely protests against the non-participation of Ger- 
man judges in the war crimes tribunals; according to his argument—and 
he does not stand alone in that matter—judges from Germany and from 
neutral countries would have bestowed a truly international character upon 
the tribunals. However, it can be pointed out that again, due to the un- 
conditional surrender, the decrees of the Allies have become the law of the 
land; their courts, whether they are called German courts or international 
courts, are actually the courts of the land.‘ 

Perhaps only in one objection can we really agree with the author: 
Many of the war crimes as listed in Article II of Law No. 10 were well de- 
fined under German law, and it was not absolutely necessary to enumerate 
and define them again, since this relisting and redefining created the im- 
pression of an action of ‘‘attainder’’ or ex post facto. On the other hand, 
your reviewer thinks that the author greatly exaggerates the discrepancies 
between the Anglo-Saxon and Continental procedures and weighing of evi- 
dence. The tribunals acted with utmost care and thoroughness, while the 


3 H. Kelsen, Principles of International Law (New York: Rinehart, 1952), pp. 239 Æ. 

4 It is interesting that Otto Meissner, the Staatssekretär of the Reichskanalei, shares 
the reviewer’s opinion about the complete and absolute end of Germany as a state and 
of all her legalistic qualities as such, due to the unconditional surrender, although 
Meissner otherwise holds critical views identical with Knieriem’s. Cf. Otto Meissner, 
Staatssekretär unter Ebert, Hindenburg, Hitler (Hamburg: Hoffman und Campe, 
1950), p. 618. 
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evidence was based, for the most part, on official files of German origin, 
uncontested: and inconzestable. 

Tbe author in general, however, has succeeded in discussing one of the 
most important features of international justice free of hatred, with a 
certain objectivity and an impressive scholarly thoroughness and clarity. 
We may feel challenged to argue’ with him about details, but we have to 
congratulate him on his work as a whole. It is a most important contribu- 
tion to Nürnberg and zo international law. 

ROBERT RIE. 


SOVIET ATTITULE TOWARDS INTERNATIONAL LAW AND RELATIONS 


Sovetskoe Gosudarstvc + Pravo paid homage to the Asian ally of the 
Sovist Union by carrying articles devoted to China in its two consecutive 
issues, the last for 1953 and the first for-this year. The December, 1953, 
issue (No. 8) publishes the following article by N. A.. Ushakov: ‘‘ Violated 
righis of the Chinese People’s Republic in the United Nations must be re- 
stored’’ (pp. 57-65). Mr. Ushakov writes: 


One of the most important principles of the Charter of the United 
Nations is the rul2 of unanimity of the five Great Powers, permanent 
members of the Security Council—the U.S.S.R., the U. S. A., England, 
Franee and Chine. This rule is the cornerstone of the United Nations 
and the foundation of its Charter. . . . The United Nations has ceased 
to be a universal organization of equal nations, since the denial to the 
great Chinese pecple of its rights in the United Nations subverts the 
latter organization’s structure. .. . China is one of the most powerful 
States of the world. Without Chinese participation it is impossible 
to settle successfully any important international problem, as it is 
impossible to do iz without any other Great Power. (pp. 57-59.) 


Aftar stating this political view the author submits his legal argument, 
namely, that: 


It is generally acmitted that the diplomatie recognition or non-recog- 
nition of a goverament has no decisive influence on the right of that 
government to b2 represented on the organs of the United Nations, 
including the Security Council. (pp. 59-60.) 


This might or might not be true, but the Soviet Government at times in- 
voked the absence of diplomatic relations as a reason for its veto cast 
against the admission of a new Member to the United Nations. Mr. 
Uskakov arraigns a second argument, namely, that the refusal to accept 
the credentials of the delegatas appointed by a new government which con- 
trolis in fact the national territory but which is not recognized by the 
majority of Members 3f the United Nations, is tantamount to an illegitimate 
intervention in the inzernal affairs of the state concerned and is an infringe- 
ment upon Article 2, Paragraph 7, of the Charter. Again this statement ' 
corflicts with the Soviet policy in the United Nations, where the U.S.S.R. 
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did its best to encourage collective interference in the internal matters of 
Spain and South Africa. The Soviet Delegation was then oblivious of the 
following consideration formulated by Mr. Ushakov: 


The domestic situation within a State, its political regime, and its form 
of government, are the domestic concern of the people of that State. 


(p. 60.) 


Unfortunately, orderly international relations require the application of 
the same principles to all similar situations. The rest of the article is 
devoted to the Soviet version of the history of the Chinese representation 
in the United Nations since 1949, and to a bitter attack on the United States 
and its ‘‘ voting machine,” as the pro-Western majority is called. 

The following issue (February, 1954, No. 1) carries another article by 
M. K. Korostenko entitled ‘‘The great alliance and friendship between the 
peoples of the U.S.S.R. and China” (pp. 46-54). Referring to the ‘‘rapa- 
cious Powers of Europe and America,” which are accused of exploiting 
China in the nineteenth and twentieth centuries, the author discreetly 
forgets the record of his own country, which was the main threat to 
Chinese territorial and administrative integrity before the Japanese War 
of 1904-1905. However, the bulk of the article is devoted to a later period, 
after the October Revolution. Mentioning the Chinese Communist Party, 
the author pays tribute to Mao Tse-Tung as the leader of the Party, a 
homage which he could not pay now to any particular Soviet leader, as it. 
is forbidden to single out any of them as the leader. 

One may gather the impression from the article that the Soviet Union 
has always been a disinterested friend of China, although she detached from 
China Outer Mongolia, established: her economic influence in Sinkiang, 
and had enjoyed the eo-ownership of the Manchurian railroads until 1935 
when she sold her rights, not to China, but to Manchukuo or rather to 
Japan. Actually, the U.S.S.R. was taking good care of her national inter- 
ests in China before the outbreak of the second World War. 

As to the immediate postwar pariod, the author says: 


Following the policy of traditional and constant friendship with the 
Chinese people, the Soviet Government coneluded with China on 
August 14th, 1945, a treaty of friendship and alliance. . . . This Treaty 
of August 14th, 1945, was founded on equality of the parties, their 
national and State independence, the non-intervention of one party 
in the domestic affairs of the other, and a close economic and cultural 
co-operation. (p. 48.) 


However, even a Chinese Communist must remember other facts: the Yalta 
Far Eastern Agreement, which foreed the hand of the Nationalist Govern- 
ment in conceding to Russia privileges which were hardly compatible with 
Chinese integrity, such as the granting to the Soviets of rights in the 
Manchurian railroads, the formal recognition of the loss of Outer Mongolia, 
the Soviet naval base in Port Arthur, and the Soviet commercial exploita- 


` 


476 THE AMERICAN JOURNAL OF. INTERNATIONAL LAW 


tion of the port of Dairen. The ‘‘close’’ economic co-operation took the 
form of looting Manchurian industrial equipment, while the non-interven- 
tion was visibly manifested curing the subsequent Civil War when the 
Soviet Union abandoned to the Chinese Communists the Japanese military 
equipment captured in Manchuria, and recognized officially the Communist 
government as a national government of China before the actual end of 
the Civil War and on the very next day after its being officially proclaimed 
as the sole government. 

Even after the establishment of official relations with the Communist 
government, the Soviet Union took good care of her national interests. As 
the author admits, the Soviet-Chinese agreements of 1950 and 1952 have 
resulted in the following balance-sheet: the Manchurian railroads were re- 
stored to China by the beginning of 1953, but the Communist government 
had to pay a high price for it. China was forced: (1) to agree to the con- 
tinuation of the Soviet naval base in Port Arthur until the indefinite date 
of the conclusion of a peace treaty between the U.S.S.R., China, and Japan; 
(2) Soviet rights in Dairen were to last until the same date when they would 
be re-examined by mutual agreement of both parties; (3) the Communist 
government had to recognize in 1950 the ‘‘independence’’ of the Soviet 
satellite, the Mongolian People’s Republic; (4) Chma had to grant to the 
. Soviet Union economie concessions, especially in Sinkiang. The author 
refers in particular to the mixed Soviet-Chimese corporations for the ex- 
ploitation of air lines between Peking and Chita, Irkutsk and Alma Ata, 
and for the exploitation of oil and non-ferrous metals in Sinkiang. All 
three corporations were established for thirty years. The division of prof- 
its follows the present system practiced by the Western oil companies, 
namely, a 50-50 repartition. The management of the corporations is ex- 
ercised alternately by Soviet and Chinese citizens (p. 52). Thus, the 
U.S.S.R. is, paradoxically enough, the only remaining great Power to con- 
tinue to enjoy concessions and special privileges in Chinese territory, while 
the Chinese Communists loudly denounce the imperialism of Western 
Powers totally absent from China. 

The author points to other factors which bind China to the Soviet Union, 
such as Soviet assistance in the form of supplies cf capital goods and of 
Soviet technicians (capital or other goods are supplied not as grants but 
on cash or credit basis), and the very high percentage of Soviet participa- 
tion in Chinese trade: 


The proportion of the participation of the Soviet Union and. the coun- 
tries of people’s democracy in 1952 represented 72% [of the whole 
Chinese trade], while the percentage of the Soviet Union alone was 
53.42... (p. 53.) 


One of the results of this close co-operation between the two Communist 
allies was the spreading in China of the knowledge of Russian. The 
author, for instance, mentions the fact of special courses being offered to 
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the professors at Peking University, where the majority of Instructors are 
now able to use Russian literature relating to their specialties (p. 53). He 
says also that the Chinese market is flooded with Soviet books and periodi- 
cals (p. 53), and that membership in the Soviet-Chinese Friendship Society 
reached in 1958 the figure of 60 millions (p. 54). The Soviet positions In 
China are so deeply rooted that it might not be easy for the Chinese Com- 
munists to loosen the mutual bonds, even if they wanted to do it one day. 

The same issue contains an article devoted to the Civil Code of the 
Mongolian People’s Republic, as though the editors wanted to remind 
their Chinese friends that Mongolia was detached for good, V. 8. Pozd- 
nyakov provides much interesting data concerning the legal situation in 
Mongolia, this little-known Soviet satellite, in his article: ‘‘ Civil legislation 
of the Mongolian People’s Republie” (pp. 119-124). The information sup- 
plied by him indicates that Outer Mongolia, which was included within the 
Soviet orbit several years before the last war, is no more advanced on the 
road toward ‘‘socialism’’ than the Eastern European satellites. The state 
owns land (unlike in Eastern Europe) and industrial, mining, banking and 
transportation enterprises, but the exploitation of land continues to be 
mainly in the hands of small peasants—cattle-breeders—while the collective 
farms are far from being the predominant feature in agriculture. The 
small peasant is as a rule the private owner of his cattle, implements and 
buildings, but he is only a tenant of the state-owned land. His situation 
is comparable to that of the Soviet peasant before collectivization. The 
author notes: 


The small economic production, as it is well known, must breed: the 
revival of capitalism. However, this small economic production is 
characteristic of agriculture in the Mongolian People’s Republic. (p. 
123.) 


This leaves little doubt that collectivization of agriculture is in store for 
the Mongolian eattle-breeders just as much as for the Eastern European 
peasants. 

Soviet lawyers again re-defined the mutual relation between international 
and municipal law on the occasion of a meeting of the Academy of Social 
Sciences which was held to commemorate the 50th anniversary of the Soviet 
Communist Party. D. A. Gaidukov in his report there submitted the pres- 
ent point of view and berated the former opinion that international law 
was only a branch of Soviet municipal law, and that municipal law had 
primacy over international law. He stated: 


However, to place municipal law above international law, would mean 
to agree that each State may at any time arbitrarily refuse to carry out 
some rules of international law simply by modifying its own laws or 
by enacting new laws. 


The speaker criticized the cosmopolitan ‘‘theory’’ of the primacy of inter- 
national law over municipal law, a view which is ‘‘ widespread in bourgeois 
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international law doctrine’’ (p. 128). This seems to leave only one alterna- 
tive: equality of botk laws. Professor Kozhevnikov, while referring to 
Malenkov’s well-known statement that all international conflicts might be 
solved peacefully, stressed the importance of international treaties as ‘‘the 
main legal form of mutual relations among States” (p. 129). Probably 
remembering the notcrious Soviet violations and unilateral denunciations 
of treaties from 1939 to the present day, he made a reservation open to 
flexible interpretation and offering risks to states which enter into agree- 
ments with the Soviet bloc states: . 


Prof. F. I. Kozhevnikov subjected to criticism the point of view held 
by some Soviet lawyers who claimed that the principle of the obligatory 
observance of treaties was inherent to every treaty. The defect of 
that view consisted, he said, in the fact that this opinion would result - 
in the justificaticn of unequal treaties, while the refusal to abide by 
one-sided, unequal treaties imposed by force did not violate interna- 
tional law. (p. 129.) 


Another well-known professor, 8. B. Krylov, stated that the most urgent 
task of Soviet lawyers was to develop the concepts of: direct, indirect, eco- 
nomic and ideologica! aggression (p. 129). If Soviet lawyers were to be 
serious about it, they could find plenty of research material in the files of 
_their own state. | 

The same issue carries an unusual feature, a favorable criticism of a 
‘‘bourgeois’’ book (pp. 152-155). The Soviet specialist on international 
organization, Mr. S. 3orisov, reviews Georges Day’s book, Le drott de veto 
dans VOrgamsation des Nations Unies (Paris, 1952). According to the 
reviewer, the French author is a Paris attorney and a member of the United 
Nations Secretariat. His book pleases the reviewer because it vindicates 
the right of veto as a cornerstone of the Security Council. Mr. Borisov 
likes in particular tie author’s insistence on the importance of the San 
Francisco Declaration adopted by the Four Powers on June 7,-1945, although 
he disagrees with Mr. Day when the author contests the validity of the 
Declaration for the »ther Members of the United Nations which had not 
endorsed it in San Francisco or had become Members only after the San 
Francisco Conference (p. 153). The reviewer notes with delight that the 
French author considers the absence of a permanent member of the Se- 
curity Council as a veto. If Mr. Day holds this view, it means that he 
considers null and void, as the U.S.S.R. does, all the resolutions on mat- 
ters of substance, ircluding those relating to Korea, which were adopted 
by the Security ,Cotncil between January 13 and August 1, 1950, in the 
absence of the Soviet delegate. Mr. Borisov quotes from the book: ‘‘The 
voluntary absence of a permanent member] must be considered as a 
higher expression of the right of veto. (p. 188} (p. 154). 

Mr. Borisov seems to agree substantially with the French author as to 
the nature of procecural matters: the convocation of the Security Council, 
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its agenda, the powers of its President, the credentials of the delegation 
representing a member of the Council (the reviewer observes with satisfac- 
tion that this includes the problem of the credentials of the Chinese Delega- 
tion which should be decided by any seven votes), appointment of sub- 
sidiary organs, and the invitation to other states to participate in the 
Council’s deliberations (p. 154). This definition of procedural matters is > 
much narrower than the one which was suggested by the Interim Com- 
mittee. Mr. Day’s book was prefaced by Mr. Parodi, the Secretary Gen- 
eral of the French Ministry of Foreign Affairs. No wonder that he disa- 
greed in his foreword with the author’s legal interpretation of the meaning 
of absence of a permanent member of the Security Council. The reviewer 
concludes: ‘‘ {the book] is a comparatively rare work among bourgeois au- 
thors, because this particular author expresses himself decisively in favor 
of the maintenance of the rule of unanimity of the Great Powers in the 
Security Council,’’ but the publication of the book only “‘testifies to the 
aggravation of contradictions within the camp of the imperialist ideologists’’ 
(p. 155). 
W. W. KuLsKI 
ANNUAL MEETING OF THE SOCIETY 


The 48th Annual Meeting of the American Society of International Law 
was held in Washington, D. C., from April 22 to 24, 1954. The general 
theme of the meeting was ‘‘ Development of International Law, 1914-1954.” 

On Thursday, April 22, two sessions on the teaching of international 
law were held at the Brookings Institution. At the morning session, over 
which Dean Robert B. Stewart of the Fletcher School of Law and Diplomacy 
presided, papers were presented by Professor William W. Bishop, Jr., of 
the University of Michigan Law School, on ‘‘Scope and Method of Inter- 
national Law Courses’’; Professor Charles E. Martin of the University of 
Washington on ‘‘Teaching of International Law from the Viewpoint of 
Political Science Programs, Graduate and Undergraduate’’; Professor Ruth 
C. Lawson of Mount Holyoke College on the ‘‘Problerm of Scope in Teaching 
of International Law’’; and Professor Josef L. Kunz of the University of 
Toledo on ‘‘International Law and the Philosophy of Law.” Informal . 
discussion was contributed by Professor Charles Feirman of Washington 
University Law School, Professor Louis B. Sohn of Harvard Law School, 
Professor Covey T. Oliver of the University of California, Professor Her- 
bert W. Briggs of Cornell University, and Professor Leo Gross of the 
‘Fletcher School of Law and Diplomacy. Professor Cromwell A. Riches, 
Executive Director of the Board of Examiners for the Foreign Service of 
the Department of State, spoke on international law training for the public 
Service. 

At the Thursday afternoon session, Professor Willard B. Cowles of the 
University of Nebraska Law School presided. Mr. Thorsten V. Kalijarvi, 
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Deputy Assistant Secretary of State for Economic Affairs, read a paper on 
the need for training in international law. Professor J. Eugene Harley 
of the University of Southern California spoke on problems of scope and 
methods of teaching the subject. Professor Myres S. McDougal of Yale 
University Law Schocl, discussed the policy-sciences approach to the study 
of international law. The remarks of the scheduled speakers were followed 
bv a general discussion from the floor. 

The formal openirg session on Thursday evening, April 22, was held in 
the Hall of the Americas of the Pan American Union. The Friday and - 
Saturday sessions were held at the Sheraton Carlton Hotel. Dr. Charle® . 
G. Fenwick, Presideni of the Society, opened the annual meeting on Thurs- 
day evening and addressed the members and guests on the subject of “hel l 
Development of Collective Security,” tracing the evolution of the collec- 
tive security principle from 1914 to the present time. He stated that the 
collective security system has not been effective up to the present time be- 
eause of the emergence of new instruments of warfare, which make possible 
a sudden, overwhelming and decisive attack by an aggressor. In the pres- 
ence of such a situation, Dr. Fenwick, said, it is almost meaningless to speak 
of collective security; peace today can be said in a sense to rest upon 
mutual fear of extinetion. To meet the situation defenses against aggres- 
sion must be built up. Dr. Fenwick concluded by referring to the latest 
phase of collective sezurity as expressed by Secretary of State Dulles when 
the latter declared that the basic decision has been taken ‘‘to depend pri- 
marily upon a great capacity to retaliate.’’ Such instant retaliation cannot 
await a collective dezision to act, Dr. Fenwick stated; ‘‘collective security 
must of necessity resolve itself into collective confidence in those of the 
leading powers which have the forces at their disposal to resist aggression, 
that is, to resist it in the only way in which it now seems possible to resist, 
namely, by way of swift retaliation to a surprise attack. . . . The success 
of any system of collective security lies in the belief that there are certain 
fundamental principles of justice, certain fundamental laws of humanity 
common .to all peoples, certain basic common interests superseding their 
national differences. The recognition by each and every state of those 
fundamental principles and common interests is what constitutes a com- 
munity cf nations as distinct from a world of anarchy and lawlessness. ’’ 

President Fenwicx’s address was followed by informal remarks by Mr. 
Lester H. Woolsey, Mr. Stanley K. Hornbeck, and Mr. George Maurice 
Morris. Senator Ralph Flanders of Vermont closed the evening’s discus- 
sion with some remarks on the non-recognition of Red China and the pros- 
pect for effective limitation of armaments. On the first point, Senator 
Flanders stated thai, although past precedents and practice argue in favor 
of recognition of Communist China, the fact that China has drawn an 
Iron Curtain around.herself constitutes a major crime against humanity 
and is sufficient ground for refusing recognition. With regard to dis- 
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armament, the speaker stated that the question had not yet been fought out 
as a moral issue, but had merely been presented. He said that an appeal 
should be made to the Russian people and the reasons given them for the . 
present armed state of the western world. A moral offensive must be 
carried on, and unless our objectives and national interests are in line 
with moral law, they are bound to fail: 

The morning session on Friday, April 23, was devoted to the discussion 
of the law governing membership in the community of nations: Professor 
Quincy Wright of the University of Chicago led off the program with a 
paper on ‘‘Recognition and Self-Determination.’’ He traced the emergence 
of independent states from the ancient empires, through the Holy Roman _ 
Empire, modern states and empires, to the present period, when the prin- 
ciple of self-determination is proclaimed at the same time that international 
organization has developed to a high degree. He stated that international 
organization today ‘‘manifests some tendencies toward a new imperial- 
ism.” With regard to the sovereignty of states, Professor Wright de- 
clared that ‘‘imperialists, nationalists, and internationalists, though all pro- 
fessing allegiance to international law which assumes the sovereignty of 


. territorial states, have tended to interpret that system somewhat differ- 


ently,’’ the imperialists regarding sovereignty as absolute, and nationalists. 
asserting a moral and political right of subject nations to secede from a 
territorial sovereign and’ to be recognized de facto. In the international 
field, treaties have been concluded which manifest the principle that sub- 
ject peoples have a right of self-determination. Procedures for the reali- 
zation of this right were incorporated in international law through such 
institutions as the mandates, trusteeship systems and the regime of non- 
self-governing territories under the United Nations. Professor Wright 
pointed ‘out that various groups of United Nations Members have in- 
terpreted the obligations of the Charter with regard to self-determination 
from the imperialist, internationalist and nationalist points of view. The 
imperialists have emphasized the domestic jurisdiction provisions of the 
Charter, the internationalists the human rights and self-determination pro- 
visions, while the nationalists have encouraged the development of self- 


` government without: insisting on positive sanctions for self-determination. 
The speaker then discussed the interpretation of Article 2, paragraph 7, 


of the Charter excluding from United Nations intervention matters essen- 
tially within the domestic jurisdiction of a state, and stated that the de- 
termination of what.is essentially within domestic jurisdiction is a question 
of international law which may not be interpreted by each state itself; that 
Members of the United Nations have undertaken legal obligations regarding 
self-determination of peoples within their territories; and that interpreta- 
tion of the Charter provisions on the subject is a matter for international 


éourt adjudication or for recommendation of the United Nations General 


Assembly. 
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With regard to recognition of the status of territories or of a state, 
Professor Wright declared that while a resolution of the General Assembly 
cannot go beyond recommendation, such a resolution ‘‘asserting the status 
of an entity under international law would, if supported by most of the 
members, constitute general recognition by the concurring members ob- 


jJectively establishing the fact under customary international law.” He. 


stated that though there may be a difference between self-covernment and 
independence, when treaties attribute legal consequences to them, they 
are both international statuses. The criteria officially accepted for de- 
termination of status in various situations are similar, all insisting upon 
evidences of stable and orderly government, and of Intention to fulfill in- 
ternational obligations. It is clear, Professor Wright stated, that such eri- 
teria and standards cannot be applied unless the territories to which they 
are to be applied are definitely determined. It is necessary to establish 
boundaries of the territories in which self-government is to be developed, 
rather than to transfer or expel populations to make the people of a territory 
more homogeneous. The speaker concluded by stating that in undertaking 
the supervision of the development of non-self-governing peoples and 
the recognition of their capacity for self-government, the United Nations 
faces a major problem which has often led to war, and he expressed the 
hope that ‘‘the United Nations may reconcile the forces of imperialism and 
nationalism, the values of political order and democratie consent, and the 
processes of efficient administration and national self-determination.’’ 

Professor Wright was followed by Professor Leo Gross, of the Fletcher 
School of Law and Diplomacy, who, in his address on ‘‘Eilection of States 
to United Nations Membership,” traced briefly the history of the Charter 
provisions relating to the conditions and procedure for admitting states 
to membership in the United Nations, and discussed the advisory opinion 
of the International Court of Justice on the subject. In his view, the eon- 
ditions enumerated in Article 4, paragraph 1, of the Charter are very broad 
and are open to different interpretations. None of them have ever been 
defined by the Assembly or Security Council. He stated that it is not clear 
whether the term ‘‘state’’ as used in the Charter refers to independent and 
sovereign states or to any self-governing community. Professor Gross de- 
clared that it might be useful to have a definition of the Charter obligations 
which the applicant state accepts and is judged to be able and willing to 
carry out. Both the advisory opinion of the International Court of Justice 
and the Assembly resolution, recommending that the Security Council and 
members of the Assembly act in accordance with the opinion, lack binding 
force on the Members. 

Professor Gross referred to the several proposals designed to eliminate 
the impasse caused by the Soviet vetoes on applications for admission to 
the United Nations, some of which would reduce the rôle of the Security 
Council in the process and others of which would eliminate use of the veto 
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in admission cases. Professor Gross concluded, on the basis of his analysis, 
that proposals based on the idea that the General Assembly may admit 
states without favorable recommendation of the Security Council are eon- 
trary to the Charter; proposals for collective admission of certain appli- 
cants, provided all the states included in such admission are eligible ac- 
cording to Article 4, paragraph 1, would not be contrary to the Charter, 
although there would be difficulties both with regard to the procedure of 
admitting and: the application of the standard of eligibility. The question 
resolves into the issue whether admitting all states to the United Nations 
regardless of their ideologies and systems of government is desirable. The 
speaker quoted Secretary of State Dulles to the effect that universality of 
membership has its disadvantages but ‘‘maintains contacts between political 
enemies, affords opportunities to dispel unnecessary misunderstandings. 
... This process tends, though slowly, to bring about conformity to a 
common standard.’’ Professor Gross stated that if the United Nations 
could be made co-extensive with the society of states, that society would 
become measurably more centralized and better equipped for further evolu- 
tion. This might seem a small and limited gain but one that might be 
worth striving for. 

Mr. Robert D. Hayton of the University of California, presented a paper 
on the ‘‘Role of the Inter-American Regional Group in the Community of 
. Nations,” in which he posed the question, ‘‘ Where is regionalism head- 
ing?’’ Alluding to the fact that the provisions in the United Nations 
Charter on regional arrangements refer only to maintenance of peace and 
collective security, the speaker emphasized that economic and other aspects 
of regionalism should receive intensive consideration and that attention to 
expanding regionalism might start a whole new trend in international or- 
ganization. He stated that the traditional membership principle carried . 
over into the voting formulas of most internationa! organizations has pre- 
cluded any real progress so far in the economics and human rights fields as 
well as in that of military mtegration; that ‘‘the final abandonment of the 


obeisance to the notion of ‘sovereignty’ . . . must now be planned for and 
made easier. . . . To accomplish this, a satisfactory substitute is essential.’’ 


Mr. Hayton declared that ‘‘for the attainment of any genuine and stable 
national security or well being such juridical fictions are obviously super- 
ficial, misleading and outmoded im this age,’’ and work against ‘‘eventual, 
effective international government—whether this be viewed at the regional 
or the universal level.’’ He stated: that such international government is 
‘‘the true realist’s means for the most likely achievement of the objectives 
of durable peace and democratic society,” and that it was time to devise a 
substitute for the sovereign equality principle dictated by the rule, ‘‘one 
nation, one vote.’’ 

So far as the Latin American region is concerned, the speaker stated 
that ‘We need to begin a true ‘All-American’ partnership of responsibility 


484 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


and integration impossible under present forms of organization.’’ There 
is & movement toward economic union in Latin America which may later 
develop into political confederation. International law students should 
have projects worked out in advance for the recognition and representation 
of such entities in the community of nations. The status for regionalism 
under she United Nations Charter is far from adequate. Mr. Hayton sug- 
gested possible ways of integrating regional organizations with the uni- 
versal organization by reconstituting the United Nations Security Council 
along regional lines and by supplementing the Council of the Organization 
of American States with a ‘‘House of Representatives,’’ as well as by re- 
organizing the Economic and Social Council of the Organization of Ameri- 
can States along population or other more realistic lines. At the sub- 
regional level, we should be prepared with advanced designs for new con- 
federated groupings, Mr. Hayton declared, adding that the persistence of 
the ‘‘sovereign equality’’ principle is a major deterrent to the successful, 
peaceful amalgamation of some of the tiny ‘‘anti-economic’’ states. He 
cited as examples of the conflict between sovereignty and political-economic 
progress taking place in the Hemisphere the confederation efforts in Central 
America and the movement in Buenos Aires for integration of the continent. 
The speaker concluded that the problems he had outlined all are fertile 
fields for the study and application of new legal formulas, and constitute 
an area where the relationship between international law and international 
organization is particularly vital. 

On Friday afternoon, April 28, the expanding field of international law 
was the subject of discussion. Professor John M. Howell of Sweetbriar 
College delivered a paper on ‘‘Domestie Questions in International Law.” 
He stated that the meaning of the term ‘‘domestic jurisdiction” is far from 
settled and that an international understanding on such meaning might 
advance the cause of international co-operation as much as it could. be ad-. 
vanced by state action to remove matters from domestic jurisdiction. Defi- 
nitions of the term are either subjective (political) or objective (legal). 
The political concept has been formulated in the idea of ‘‘international 
concern,’’ which appears to be based on the authority of the United Nations 
Security Council to intervene in any dispute or situation which constitutes 
a threat to, or breach of, the peace. Professor Howell stated that the de- 
termination of a threat to the peace is based on the opinion of the United 
Nations Members and not necessarily on an examination of jurisdictions. 
The Cetermination of the scope of international concern is not only sub- 
- jective, but it is extremely vague. From the objective viewpoint, the 
speaker said, it is claimed that a matter is within domestic jurisdiction 
if a state has no obligations regarding it, or that such matter is removed 
from domestic jurisdiction if customary international law or treaty law 
imposes obligations on the state. Professor Howell declared that practi- 
cally all writings and statements on domestic jurisdiction contain one 
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common element, that is, the notion that domestic jurisdiction implies a 
sphere in which a state can act with complete discretion and in which 
neither an international organization nor an individual state may hold a 
state accountable for its actions. The basic difference in concepts of do- 
mestie jurisdiction lies in the determination of the nature of the obligation 
necessary to limit a state’s discretion. The divergencies of concepts are 
great, but a possible avenue for development in the field of international 
law appears to lie in the direction of agreement on the nature of the obli- 
gation necessary to remove a matter from domestic jurisdiction. Professor 
Howell concluded his observations by stating that the conditions for ad- 
vancement in international relations are better when there is a more precise 
division between the competences of states and of international agencies. 
It is only when the extent of international obligations can. be reasonably 
determined in advance, or a confidence established in the machinery which 
is to. apply words agreed upon, that states are willing to accept them. 
Professor Howell was followed by Professor Josef L. Kunz of the Uni- 
versity of Toledo, who spoke on freedom of communications with particular 
emphasis on freedom of information. While international co-operation in 
these fields is of greatest importance in the development of ‘substantive 
international law and international organization, Professor Kunz stated, 
new dangers have arisen because of the development of new needs and the 
necessity of new rules tending to change or limit the achievements pf-the ~ 
past. Among such new developments are the continental shelf doctrine and 
the ideological differences between the free and Communist worlds. The 
latter have made international co-operation difficult, if not impossible, 
even in the non-political fields. Freedom of communications, the speaker 
stated, is set in the traditional framework of international co-operation, 
while freedom of information is treated as part of the new international 
law of ‘‘Human Rights.” The United Nations Charter is strongly inspired 
by the idea of protection of human. rights, although real legal rules and 
their implementation in this field have not yet been established. Freedom 
of information is recognized as a human right in Article 17 of the Uni- 
versal Declaration of Human Rights of 1948, and in Article 14 of the pro- 
posed Covenant on Civil and Political Rights of 1950. These provisions’ 
were inserted after the failure of the United Nations Conference on 
Freedom of Information of 1948 to agree on the principles to be applied. 
The basic disagreement at the Conference was between those stressing such 
freedom as a human right and those insisting that restrictions thereon are 
_ necessary. Dr. Kunz stated that a distinction should be made between 
freedom of the press and the newer media of information such as films, 
radio and television. As to freedom of the press, the problem has changed | 
with the times. Due to monopolistic developments, the press in general 
does not always live up to the obligation of full, true and unbiased informa- 
tion. Legal standards as to freedom of the press vary between two ex- 
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tremes—that of freedom as expressed in the First Amendment to the 
United States Constitution and that of denial of freedom as practiced in 
the Soviet Union. Concepts of freedom vary even among the states of the 
free world, but the differences are not irreconcilable. On the other hand, 
the differences in ideology between the free world and Moscow-dominated 
Communism are absolutely irreconcilable. As long as this situation exists, 
the speaker declared, universal legal standards cannot be established. This 
irreconcilable cleavage explains not only the United Nations’ failure in the 
field. of freedom of information, but contains a lesson for the whole inter- 
national law of human rights and freedoms. 

Professor Covey T. Oliver of the University of California followed Dr. 
Kunz and spoke on the relation of international law to international rela- 
tions. Referring to the fact that international relations is more exten- 
sively studied in colleges than international law, and that publicists are 
preoccupied with the relationship of law to politics, Professor Oliver stated 
that imternational law as such seems so uncertain today because recent 
happenings have raised new doubts as to the essential effectiveness of the 
more orthedox institutions of international law, especially international 
adjudication; publicists in the field have created confusion as to what the 
law is and how it can be made to work in the international community ; and 
the tensions of the two opposing ideologies have created a neurosis about 
the congruity of the American national interest and an international legal 
order. He stated that there was a growth and change in the curricula of 
political science departments and a tendency to relegate law to the voca- 
tional field. On the other hand, law schools frequently are vocational. 
‘‘International law, like all law, when presented to the. layman or perhaps 
even to the lawyer, is dull, out of date,’’ he said. 

In estimating the situation, Professor Oliver stated, two questions are 
posed: (1) Is legal action to be confined to terms of action by institutions 
which, in common usage, are referred to as ‘‘legal’’? (2) How mutually 
exclusive are international law and politics? To the first question Pro- 
fessor Oliver answered that international law is involved in diplomatic 
usage in everyday conduct of foreign affairs and can also be developed out 
of the administrative operations of international organizations. On the 
second question, the speaker stated that law and politics are inseparable, 
that law is in the national interest, since it is the obvious function of law to 
conserve and: protect values, which it expresses ultimately in terms of social 
order and rules. He stated that international relations tend to the factual 
and operational, while international law tends to the orderly and the estab- 
lished. Law cannot exist without fact, but facts can always be shaped by 
law and social order. They cannot be separated but must be seen clearly 
as a whole. 

The Friday evening session was devoted to discussion of the relation 
of constitutional law to international law. Mr. George A. Finch, an Hon- 
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orary Vice President of the Society, presented his observations on proposed 
amendments to the United States Constitution with regard to treaties. 
Stating that the treaty-making power in the United States is extraordinary 
because of the unique and almost exclusive constitutional provision con- 
cerning the internal effects of treaties as supreme law of the land, Mr. 
Finch declared that the proposed amendment to the Constitution would 
place the United States in a position of legal equality with other nations in 
the matter of the impact upon their internal law of the results of their 
negotiations or of international conferences. He reviewed the history of 
the treaty-making clause of the Constitution and various court decisions 
and opinions of American statesmen upon it. 

The decision in Missouri v. Holland in 1920, the speaker stated, has 
been interpreted to mean that treaties may confer on Congress legislative 
powers in fields reserved to the States by the Constitution. Subsequent 
to the Holland case, the development of a movement to make treaties upon 
subjects, which have hitherto been considered to be of domestic concern 
only, became apparent. The United States policy had been to reserve 
from the operation of treaties matters coming within the sole jurisdiction 
of the States. Following the United States’ entry into the United Nations, 
the new line of activity in treaty-making became the official policy of the 
United States. In the field of human rights, international negotiations 
were expanded from rights of aliens to rights of citizens vis-a-vis their own 
governments within their own countries. United States participation in 
these projects was justified by the official statement that ‘‘there is no 
longer any real distinction between ‘domestic’ and ‘foreign’ affairs.”’ 

Mr. Finch stated that the proposals to amend the Constitution arose 
during the previous Administration, and although the present Administra- 
tion has announced: it will not sign the Human Rights Covenant, there is 
no way by which any Administration can be controlled in international ne- 
gotiations except by a Constitutional Amendment. The proposed amend- 
ment would enact as constitutional law previous dicta that treaties cannot 
violate the Constitution, and would compel courts to construe them as su- 
preme law of the land only when made in pursuance of the Constitution. 
The ‘‘which’’ clause of the proposed amendment, the speaker said, is 
designed to ensure that only treaties on subject-matters constitutionally 
within the negotiating power could be made effective as internal law of 
the United States. The speaker stated that the provisions of the proposed 
amendment relating to executive agreements had been made necessary by 
the abuse of the executive power in making agreements which should have 
been negotiated as treaties, as well as a number of Supreme Court decisions 
holding that executive agreements override State law and Federal Consti- 
tutional prohibitions against taking of private property. Mr. Finch pointed 
out that the President, in directing seizure of the steel mills under Execu- 
tive Order of April 8, 1952, justified such seizure, among other reasons, by 
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reciting the fulfillment >f United States responsibilities under the United 
Nations Charter and the NATO Treaty. He concluded his address by 
stating that the arguments offered against the proposed Constitutional 
Amendment are identizal with those brought by Alexander Hamilton 
against the adoption of the Bill of Rights. Proponents of the amendment 
regard it as in the nature of a new bill of rights against abuse of the treaty- 
making power. He stazed that the time has come to dispose of the issue 
on a bipartisan basis, and that collective security against aggression and 
international co-operation in other fields can be accomplished without 
sacrificing the United States’ form of government or the fundamental prin- 
ciples upon which it is founded. . 

Comments upon the subject of Mr. Finch’s address were made by Pro- 
fessors William W. Bishop, Jr., of the University of Michigan Law School, 
Charles 5. Collier of George Washington University Law School, and Edwin 
D. Dickinson of the University of Pennsylvania Law School, followed by 
discussion from the floor. 

The annual meeting closed on Saturday evening, April 24, with a dinner 
over which Dr. Charles Q. Fenwick presided in the absence of Professor 
Jessup, the President-elect. The guest speakers were Senator Guy M. 
Gillette of Iowa, Dr. B2njamin Cohen, Assistant Secretary General of the 
United Nations, Professor Louis B. Sohn of Harvard University, and Pro- 
fessor Quincy Wright of the University of Chicago, all of whom discussed 
problems involved in the review of the United Nations Charter, on which 
the question of a conference will be on the agenda of the General Assembly 
in 1955. 

Senator Gillette, member of a special subcommittee of the Senate Foreign 
Relations Committee t> study proposals for revising the Charter, stated 
that the Charter can be improved, particularly in relation to the exercise 
of the veto in cases invclving peaceful settlement of disputes and the admis- 
sion of new members. He also indicated that the Charter provisions should 
be implemented with regard to universal regulation and reduction of arma- 
ments and the provisicn of armed forces to the United Nations, as called 
for in the Vandenberg Resolution of June 11, 1948. Senator Gillette de- 
clared that the public hearings of the subcommittee in Washington and 
other cities showed a heartening public interest in Charter revision. He 
deprecated the feeling of some people that discussing such revision is use- 
less or doomed to fruscration, and stated that every effort should be made 
to improve the Charter before claiming the United Nations is unworkable. 
Senator Gillette declared that ‘‘the Charter as it is, even before improve- 
ments are made .. . cffers, if not the only, then certainly the best chance 
of building co-operatively for durable world peace.” 

Dr. Benjamin Coher outlined the work which is being done in the United 
Nations in collecting background material on the drafting of the United 
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Nations Charter and practice in applying the provisions of the Charter. 
He stated that the shortcomings in the action of the United Nations should 
not be blamed upon the Charter itself but upon those who have to apply it, 
who have not done the full share of their duty in the use of the Charter. 
He declared that some groups who are in favor of amending the Charter, 
in their enthusiasm go one step further in the process of international or- 
ganization in the direction of world federation and world government, which 
is harmful to the Charter as a whole. He stated that the Charter has been 
improved gradually and could be considerably improved in the future, but 
that the improvements should come not as a result of the destruction of 
the basic moral principles which have been supported in the Charter, but 
as a further application of those principles. © | 

Professor Sohn in his remarks stated that in the proposed review of the 
Charter we now have a chance to show that we can help not only to win a 
war, but also to prevent a war, particularly in view of the tremendous de- 
velopment of weapons of destruction. He stated that it is the duty of the 
United States to come to the Charter Review Conference with a carefully 
thought-out plan for making the United Nations strong enough to prevent 
an atomic war. Such a plan must be based on moral law and not on power 
politics or a narrow interpretation of the temporary national interest. He 
added that our plan must be based not on what is acceptable at this point 
to the Soviet Union or what is apparently practical, but on what is neces- 
sary. Professor Sohn stated that the main task is to prevent an atomic 
war and that this can be best accomplished by ending the present arma- 
ment race and initiating a program of disarmament. He concluded that 
attention should be devoted not to a particular sclution but that all solu- 
tions should be explored, and that the United States should exercise to the 
best of its ability its capacity for world leadership in the cause of co-opera- 
tive peace, 

The final speaker, Professor Quincy Wright, explained the attitude of 
the American Association for the United Nations with regard to the review 
of the United Nations Charter. He stated that the Charter as drafted in 
San Francisco in 1945 had potentialities within itself of many different 
types of organization, such as a world federation, different from the League 
of Nations. It has the intention of bringing about a direct relationship 
between the individual and the world community whereby the United Na- 
tions would reach directly to the individual and protect his rights. Pro- 
fessor Wright stated that the United Nations also has the potentiality of 
a better organization of the balance of power which has regulated world 
affairs for centuries, and that regional arrangements under the Charter 
have to a certain extent resulted in an equilibrium of power between great 
regions of the world. Another potentiality is that the United Nations may 
become nothing but a debating society where nothing effective is done. 
However, the United Nations is none of these things, he said, but is an 
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international organization based on the sovereign equality of states in which 
very important things can be done through achievement of agreement 
among the member nations. 

He stated that the Charter can be changed through practice and de- 
veloped through the method of supplementary agreements and the process 
of interpretation, and declared that it was worth while emphasizing these 
possibilities of change through other means than formal amendment. Pro- 
fessor Wright stated that in the long run amendments are going to be 
necessary, but the question is whether the time is suitable for trying to 
effect those amendments; the expediency of calling a Charter Review Con- 
ference in 1955 or 1956 depends upon the atmosphere of opinion and the 
condition of world politics at that time. Such a conference would have 
good and bad potentialities, and, in his opinion, it is unwise to apprehend 
in advance just what conditions are going to be at the time of the proposed 
conference and whether they will be favorable. He stated that we want a 
stronger United Nations and that much can be dons through the process 
of gradual evolution and supplementary agreement; we do not want to have 
a condition of frustration and disillusionment resulting from an effort, 
which, under the conditions at a particular moment, cannot be successful. 

At the busimess session of the Society on Saturday morning, April 24, 
the report of the Committee on the Study of Legal Problems of the United 
Nations was presented by Chairman Clyde Eagleton. The report is en- 
titled ‘‘Obligations of the United States to United Nations Persons’’ and 
discusses the issues raised between the United States and the United Na- 
tions regarding (1) employment by the United Nations of U. S. nationals 
whose background and activities have been under investigation by United 
States authorities on subversion or disloyalty grounds, and (2) denial by 
United States authorities of access to the United Nations Headquarters by 
persons it deems subversive and ineligible to entry into the United States. 
The report will be published in full in the Proceedings of the meeting. 

Following discussion of the above-mentioned report, the meeting re- 
ceived the report of the Committee on Annual Award presented by Pro- 
fessor Charles Fairman. The recommendation of the committee that the 
award be conferred upon Judge Manley O. Hudson for his series of annual 
articles on the World Court was approved by the Society by a standing 
vote. Upon the recommendation of the Committee on Selection of Honor- 
ary Members Judge Sir Arnold D. McNair of the International Court of 
Justice was elected an Honorary Member of the Society. 

The Society adopted the following resolution regarding the publication 
by the State Department of the volumes of Foreign Relations: 


Whereas, The experience of the United States and other countries 
governed by their people has shown that the only adequate reports on 
their foreign relations consist of the publication of documentary ‘rec- 


1 See below, p. 492. 
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ords; and 

Whereas, The United States has met that requirement from its be- 
ginning and, since 1861, has published papers relating to foreign re- 
lations, in a continuous series which is a model of editorial craftsman- 
ship and official disclosure; and 

Whereas, It is essential that the citizens of the United States be 
supplied with such information as the basis for understanding and 
influencing the foreign policies of this country; and 

Whereas, It is indispensable that the teachers, students, legal prac- 
titioners, and others have at hand these authentic records of the action, 
desires, and policies of their country in its relations with the rest of 
the world; and 

Whereas, The proper purposes of publication are not served by the 
issuance of documentation on selected subjects to meet casual or tem- 
porary concern with certain questions; and. 

Whereas, Opposition on the sole grounds of expense has been ex- 
pressed in the Appropriations Committees of the Congress to the con- 
tinuance of the volumes on Foreign Relations; therefore be it 

ReEsotvep, That the American Society of International Law express 
its concern to both Houses of the Congress with regard to any pro- 
posal to curtail the program of the Department of State in publishing 
consecutively the papers relating to foreign relations, in accordance 
with the time-tested standards followed for many years; and call upon 
the Congress to vote appropriations which will enable the Department 
of State to bring the publication of this fundamental series as nearly 
up to date as possible. 


The following officers were elected for the coming year: Professor Philip 
C. Jessup of Columbia University, President; Honorable John Foster 
Dulles, Secretary of State, Honorary President; Professors Herbert W. 
Briggs, Robert R. Wilson and Quincy Wright, Vice Presidents. The ex- 
isting incumbents were re-elected Honorary Vice Presidents, while Dr. 
Charles G, Fenwick, outgoing President, and Judge Green H. Hackworth of 
the International Court of Justice were elected Honorary Vice Presidents 
to fill two additional vacancies created by the Executive Council on April 
22. 

The following were elected members of the Executive Council to serve 
until 1957; Professor Hardy C. Dillard, of the University of Virginia Law 
School; Mr. Abe M. Goff, Solicitor of the Post Office Department; Miss 
Gertrude ©. K. Leighton of Bryn Mawr College; Mr. Carl Marcy of the 
staff of the Senate Committee on Foreign Relations; Brigadier General 
Claude B. Mickelwait, Assistant Judge Advocate General of the Army; 
Mr. Herman Phieger, Legal Adviser of the Department of State; Professor 
Louis B. Sohn of Harvard Law School; and Mr. Eric Stein of the State 
Department. ` 

The Nominating Committee elected for the coming year is: John N. 
Hazard, Chairman; Willard B. Cowles, Michael Francis Doyle, Lucy S. 
Howorth, and Richard Young. 

ELkanor H. Finca 
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CERTIFICATE OF MERIT CONFERRED UPON JUDGE HUDSON 


The American Society of International Law at its annual meeting on 
April 24 last, unanimously approved by a standing vote the recommenda- 
tion of its Committee on Annual Award that the Society’s certificate for 
meritorious work in the field of international law be conferred upon Judge 
Manley O. Hudson for his article in Volume 47 of the AMERICAN JOURNAL OF 
INTERNATIONAL Law enzitled ‘‘The Thirty-First Year of the World Court,” 
as one in the series on the subject which Judge Hudson has contributed to 
each volume of the JouzNav since 1923. 

In its report the Committee stated: 


This article, however, is significant because it is one in the magisterial 
series on the same subject which Judge Hudson has contributed to the 
Journal beginning with Volume 17 in 1923. These articles have been 
a standard feature of the American Journal throughout all of these 
years. They represent the epitome of careful scholarship which dis- 
tinguishes all of Judge Hudson’s scholarly writings. Because of his 
special interest in the Court and his service as a judge on its bench, 
he has brought to this subject a breadth of knowledge and understand- 
ing which could not be rivaled. 

Up through Volume 39 the title of the articles refers to the Perma- 
nent Court of Intarnational Justice. In Volume 40 the title of the 
annual article is ‘‘ The Twenty-Fourth Year of the World Court’’ and 
this designation has continued through the subsequent articles, thus 
emphasizing the continuity of the tribunal from the years when it was 
known as the Permanent Court of International Justice to its present 
status under the Charter of the United Nations as the International 
Court of Justice. 

In his article for January, 1953, Judge Hudson refers to ‘‘those 
persons in the wozld—alas they are too few—who seriously make it 
their business to try to comment currently on the work of ‘the Court 
and to increase inierest in its functioning.” It cannot be questioned 
that Judge Hudson’s series of annual articles has done more than any- 
thing else to increase a detailed knowledge and understanding of the 
Court and its functioning. 


No further comment is necessary anni perhaps to emphasize that the 
members of the Society by their standing vote heartily concurred in the 
opinion expressed above. 


INCREASE IN ANNUAL DUES 


The Executive Courcil of the American Society of International Law 
at its meeting on Apri. 22, 1954, voted to increase the annual dues in the 
Society from $7.50 to 410.00, such dues to include subscription to both the 
AMERICAN JOURNAL OF INTERNATIONAL Law and the Procererpines of the 
annual meeting. The price of single copies of the JOURNAL was raised to 
$2.50 and single copies of the PRocEEDINGs to $3.50. The new rates will go 
into effect for the year 1955. 
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These increases were made necessary by the continued rise in costs of 
printing and distributing the Society’s publications as well as in costs 
connected with the annual meetings and related activities of the Society. 
At the same time that it voted. to increase annual dues, the Council approved 
a plan to urge present members of the Society to increase their support by 
becoming contributing or supporting members. The dues for contributing 
members are $15.00 a year, and for supporting members, $25.00 a year. 


1955 ANNUAL MEETING 


The next annual meeting of the Society will be held in Washington, 
D. C., from April 28 to 80, 1955. Details of the program will appear in 
later issues of this JOURNAL, and the usual advance announcement will go 
out to the members in due course. 

In order to help defray the expenses of the annual meeting, the Execu- 
tive Council at its meeting on April 22, 1954, decided that all members, ex- 
cept students, attending the annual meetings of the Society should pay 
a registration fee of $1.00. The registration fee requirement will go into 
effect beginning with the annual meeting next April. 


Eveanor H. Finca 
Executwe Secretary 


RALSTON COLLECTION DONATED TO THE UNITED NATIONS 


Last year a notable collection of books and original documents on inter- 
national law and arbitration, which had belonged to one of the Society’s 
faithful, distinguished members, was acquired by the United Nations Li- 
brary. Jackson H. Ralston’s complete library was transferred in 1953 to 
the United Nations by a gift from Mrs. Ralston, of Palo Alto, California, 
and was incorporated into the Organization’s library. The gift and Mr. 
Ralston’s work in international affairs have been commemorated by a 
plaque which has been placed in the United Nations Library. 

Prior to his death in 1945, Mr. Ralston was one of the leading members 
of the American Society of International Law, having been a member since 
1907, and serving as a vice president from 1928 to 1945. Members of the 
Society will recall Mr. Ralston’s many-faceted contributions to interna- 
tional law and arbitration and to efforts to develop a peaceful world.* The 
transfer of his collection to the United Nations may serve as an example to 
scholars and former statesmen who wish to assure the continued usefulness 
of books and official records that they have acquired during their lifetime. 

The Ralston collection consists of several hundred volumes of basic, and 
in some cases unique, books. In the international law field, Mr. Ralston 


t See United Nations Press Release M/872, Aug. 24, 1953. 
2 See Wm. C. Dennis’ expression of appreciation of Mr. Ralston in this JOURNAL, Vol. 
40 (1946), p. 182. 
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had gathered virtually all the leading standard authorities and in addition 
had obtained some rare volumes of scholarly and historical interest. Dur- 
ing Mr. Ralston’s extensive experience in international arbitration, he col- 
lected. original documents in many of this century’s noteworthy arbitra-. 
tion cases. He was United States Agent in the claim of the Pious Fund 
of the Californias against Mexico, which was the first ease to be submitted 
to the Permanent Court of Arbitration at The Hague. Shortly thereafter 
Mr. Ralston was appointed by the United States as Umpire of the Italian- 
Venezuelan Commission of 1903. He published a scholarly study of the 
proceedings of the eleven mixed claims commissions sitting in Venezuela 
in 1903 and edited the report of the French-Venezuelan Mixed Claims 
Commission of 1902. The original briefs, annexes and memoranda in these 
proceedings and of numerous other cases are preserved in the collection. 

In transferring this library to the United Nations, Mrs. Ralston expressed 
the hope that the use of the collection by national delegations, the Secre- 
tariat, and private scholars will contribute toward the attainment of Mr. 
Ralston’s objective of strengthening the processes of international law and 
arbitration. At the end of a lifetime devoted to the advancement of inter- 
national order, Mr. Ralston shared in the work preparatory to the founding 
of the United Nations. In addition to writing a book and: several articles ` 
about general problems of international peace and order, and teaching 
international law at Stanford University, Mr. Ralston participated in the 
nation-wide studies led by Manley O. Hudson from 1942 to 1944 resulting 
in the presentation of ‘‘The International Law of the Future—Postulates, 
Principles, and Proposals.” 

Homer G. ANGELO 


SENATE ACTION ON THE BRICKER AMENDMENT, FEBRUARY, 1954 


In view of the widespread interest in the Bricker Amendment and other 
proposals to alter the Constitution with respect to treaties and other inter- 
national agreements, it is believed desirable to set forth briefly what the 
Senate did on this subject last February. After considerable debate on 
the Bricker Amendment? during January and February, 1954, on Febru- 
ary 15 the Senate adopted as a substitute, by a vote of 62 to 20, Section 1 
of the proposal submitted by Senators Knowland, Ferguson, Millikin and 
Saltonstall reading as follows: 


A provision of a treaty or other international agreement which con- 
flicts with this Constitution shall not be of any force or effect. 


15. J. Res. 1, reported favorably by the Senate Judiciary Committee June 4, 1953, 
and quoted by John B. Whitton and J. E. Fowler, ‘‘ Bricker Amendment—Fallacies and 
Dangers,’’ this JOURNAL, Vol. 48 (1954), p. 23; see also discussion in George A. Finch, 
‘The Need to Restrain the Treaty-Making Power of the United States within Consti- 
tutional Limits,’’ ibid., p. 57, and in the Proceedings of the Annual Meeting, 1954. 
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The folowing day it adopted, by a vote of 72 to 16, the provision submitted 
by the same Senators, reading: 


On the question of advising and consenting to the ratification of 
a treaty the vote shall be determined by yeas and nays, and the names 
of the persons voting for and against shall be entered in the Journal 
of the Senate. 


On February 17, by a vote of 44 to 43, the Senate approved a third section. 
of the Knowland-Ferguson-Millikin-Saltonstall substitute, reading: 


Clause 2 of Article VI of the Constitution of the United States is 
hereby amended by adding at the end thereof the following: ‘* Notwith- 
standing the foregoing provisions of this clause, no treaty made after 
the establishment of this Constitution shall be the supreme law of the 
land unless made in pursuance of this Constitution.’’ 


On February 25 the Senate rejected by a vote of 50 to 42 Senator 
Bricker’s attempt to add to the three previously adopted sections of the 
substitute amendment a new provision which would read: 


A treaty or other international agreement shall become effective as 
internal law in the United States only through legislation by the 
Congress unless in advising and consenting to a treaty the Senate, 
by a vote of two-thirds of the Senators present and voting, shall pro- 
vide that such a treaty may become effective as internal law without 
legislation by the Congress. 


On the same day the Senate decisively rejected, 74 to 18, Senator Morse’s 

proposal to recommit the whole matter to the Judiciary Committee. 
However, on February 26 the Senate voted, 61 to 30, to substitute for 
the three sections of the Knowland-Ferguson-Millikin-Saltonstall proposals 
an amendment introduced and supported by Senator George, which began 
with the first two of the proposals of the four Senators and added the pro- 

vision : 

An international agreement other than a treaty shall become effective 

as Internal law in the United States only by an act of Congress. 


On that same day, in the actual vote on the George Amendment in this 
form containing the three sections, 60 Senators voted in favor and 31 
against, leaving the proposal to amend the Constitution defeated by one 
scant vote short of the necessary two-thirds. This apparently ended con- 
sideration of the subject during the present session, but on March 2, just 
before the deadline for a motion to reconsider, Senator Lennon moved to 
reconsider the action. Here the matter rests at the time of writing. 


W. W. B. 
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INTERNATIONAL SCHOLARS FORUM 


Among the readers of the JOURNAL there are doubtless some who have 
unsu2zcessfully sought publishers for scholarly books whose specialized na- 
ture is likely to resul; in very limited sales. With present high costs, 
neither commercial publishers nor university presses have been in a position 
to assume the financial risks involved in bringing out some manuscripts of 


. first-zlass value. The International Scholars Forum has been organized 


by a California group to make arrangements facilitating publication of 
American scholarly bocks by a distinguished Netherlands publishing house, 
even when editions mey be as small as 500 copies. Further information 
can be obtained from IAr, David Davies, Librarian, The Honnold Library, 


Claremont, California. . 
; ; W. W. B. 





JUDICIAL DECISIONS 
By OLIVER J. Lissirrzyn * 


Of the Board of Editors 


Lreaty—applicability to relations with own citizens - 
PERKO v. UNITED States. 204 F. (2d) 446. 
U.S. Court of Appeals, Eighth Circuit, May 25, 1953, Thomas, Ct. J. 


Affirming a judgment enjoining defendants from violating an airspace 
reservation created by Executive Order under the Air Commerce Act of 
1926, the court rejected, inter alia, the contention that defendants were 
entitled to land and take off by aircraft upon certain waters under Article 
2 of the Webster-Ashburton Treaty of 1842 with Great Britain,’ and could 
be deprived of this right only by an amendment to the treaty. The court 
said: 


We do not think the treaty deprives either the United States or the 
Dominion of Canada of jurisdiction over its own citizens. If either 
government undertook to irapose unilateral restrictions upon citizens 
of the other a problem might be presented for settlement between the 
two countries, ... The treaty places no restriction on the power of 
either government in dealing with its own citizens. 


War—alien property—Treaty of Peace with Hungary 
CorpDay v. BROWNELL. 207 F. (2d) 610. 
U.S. Court of Appeals, Dist. of Col., Oct. 15, 1953. W. K. Miller, Ct. J. 


An American judgment creditor of a Hungarian corporation sued the 
Attorney General to compel the latter either to issue a license authorizing 
payment to plaintiff of the judgment or to vest and liquidate the blocked 
assets of the corporation and pay the judgment from the proceeds. The 
Alien Property Custodian had already vested some assets of the corporation 
and had paid part of the debt owing to plaintiff, who subsequently dis- 
covered new assets of the corporation held by two New York banks and ob- 
tained attachment and judgment in a New York court. The Alien Prop- 
erty Custodian, however, denied a license authorizing the sheriff to take 
possession on the ground that the disposition of the assets In question is 
“subject to the determination of over-all governmental policy.’’ 


* With the assistance of Miss Alma Suzin, made possible by Columbia University. 

18 Stat. 572. The pertinent part of Article 2 reads: ‘‘It being understood that all 
the water communications and all the usual portages along the line from Lake Superior 
to the Lake of the Woods, and also Grand Portage, from the shore of Lake Superior to 
the Pigeon River, as now actually used, shall be free and opan to the use of the citizens 
and subjects of both countries.’’ 
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On appeal from a judgment dismissing the complaint, the Attorney 
General contended that this was a suit against the United States without its 
consent. Plaintiff argued that it was a suit against a recalcitrant official 
to compel the performance of a duty imposed by the Treaty of Peace with 
Hungary ? which commanded the Custodian (a) to vest and liquidate 
Hungarian assets, and (b) to dispose of the proceeds in accordance with the 
Trading with the Enemy Act, devoting them first to the payment of prewar 
debt claims under Section 34 of the Act. By Article 29 of the treaty 
each of the Allied and Associated Powers is empowered to seize Hungarian 
property within its territory ‘‘and to apply such property or the proceeds 
thereof to such purposes as it may desire, within the limits of its claims 
and. those of its nationals against Hungary or Hungarian nationals, includ- 
ing debts, other than claims fully satisfied under other Articles of the 
present Treaty.’’ The treaty further provides: 


The liquidation and disposition of Hungarian property shall be carried 

out in accordance with the law of the Allied or Associated Power con- 

cerned. The Hungarian owner shall have no rights with respect to 
‘such property except those which may be given him by that law. 


In affirming the judgment, the court found it unnecessary to consider 
plaintiff’s contention (a) because it rejected (b), saying: 


By express provision the word ‘‘claims’’ includes, but it is not limited 
to, debts. Obviously, the article must somehow be implemented by 
provision for the determination of all claims, both governmental and 
indivicual, and for decision as to priority. The Trading with the 
Enemy Act, which antedates the Treaty, was not intended to, and does 
not, provide procedures for these purposes. It deals only with individ- 
ual debt claims and with the Cisposition of assets vested under the 
Act. The vesting contemplated by Article 29 is not statutory vesting 
but has a much broader purpose. 


The court concluded that, since neither the treaty nor the Trading with 
the Enemy Act could be construed as commanding the Executive to take 
action, and since no implementing measures had been taken, the suit was 
not one to compel an official to perform his duty, but one against the United 
States without its consent. 


St. Lawrence River power projest—International Joint Commission 

LAKE Ontario LAND DEVELOPMENT AND BEACH PROTECTION ASSOCIA- 
TION, Inc, v. FEDERAL Power Commission. No. 11997 et al 

U. S. Court of Appeals, Dist. of Col., Jan. 29, 1954. Prettyman, Ct. J. 


The Federal Power Commission granted a license to the Power Authority 
of the State of New York to build ard operate power facilities in the Inter- 
“national Rapids section of the St. Lawrence River on the United States side 
261 Stat. 2109. 


1A copy of this decision was made available by Mr. William Roy Vallance, Washington, 
D. ©. 
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of the boundary, as part of a project requiring construction of facilities on 
the Canadian side. The project was approved on the applications of the 
governments of the United States and of Canada by the International Joint 
Commission created under the Boundary Waters Treaty of 1909.2 Petition- 
ers attacked the Federal Power Commission’s order, arguing, tnter alia, 
that the completion of the project required an agreement with Canada and 
that, since the Power Authority is an agency of the State of New York, 
the arrangement was unconstitutional, the States being specifically for- 
bidden to make international agreements without the consent of Congress. 
They further contended that the International Joint Commission lacked 
jurisdiction to act upon the joint application of the two governments; and 
that ‘‘a license for facilities designed and located as these are must as a 
matter of Constitutional necessity be approved by Congress itself.” The 
court rejected all these contentions and affirmed the order. It had not 
been shown that the State of New York made or intended to make any 
agreement with Canada, or ‘‘why the authority to license structures in 
United States territory could not be delegated,’’ as it was delegated in the 
Federal Power Act. The court said: 


That antecedent or concomitant arrangements for the order here chal- 
lenged were international in character and so were managed by other 
means, based on treaty, presents no defect in the validity of the 
licensing authority for local structures. Domestic operations stemming 
from domestic law certainly lose none of their effectiveness because 
treaties may have dealt with the same or broader subject matter. In- - 
deed a treaty may provide cogency for domestic measures to implement 
its objectives. 


As for the jurisdiction of the International Joint Commission, the latter 
was not before the court and no review was sought of its order, ‘‘even if 
that order were subject to judicial review, as to which point there is at 
least considerable doubt.” 3 


Effect of transfer of property under Nazi duress—U. 8. courts—U. 8. 
executive policy 
BERNSTEIN ~v. N.V. NEDERLANDSCHE-AMERIKAANSCHE STOOMVART- 

Maatscuapely. 117 F. Supp. 898. 
U.S. Dist. Ct., 8.D.N.Y., Dec. 9, 1953. Dimock, D. J. 210 F. (2d) 375. 
U. S. Court of Appeals, Second Circuit, Feb. 5, 1954. Per Curiam. 


In previous proceedings plaintiff’s efforts to recover property which he 
had been allegedly forced to transfer in Nazi Germany in 1987 failed be- 
cause the court held that American courts could not review the validity of 
the governmental acts of a foreign sovereign within its own territory, and 
that vague allegations of duress by unidentified private persons were in- 


236 Stat. 2448, 
3 Hirota v. MacArthur, 338 U. 8. 197, 93 L. Ed, 1902, 69 S. Ct. 197 (1948). [Foot- 
note by the court.] 
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sufficient to state a claim of nongovernmental duress (173 F. (2d) 71; this 
JOURNAL, Vol. 44 (1950), p. 182). Plaintiff’s attorneys subsequently ob- 
tained a letter from the Acting Legal Adviser, Department of State, pub- 
lished in a Press Release,? in which it was stated in part: 


3. The policy of the Executive, with respect to claims asserted in the 
United States for the restitution of identifiable property (or compen- 
sation in lieu thereof) lost through force, coercion, or duress as a re- 
sult of Nazi persecution in Germany, is to relieve American courts 
from any réstraint upon the exercise of their jurisdiction to pass upon 
the validity of the acts of Nazi ocficials. 


On a motion to dismiss plaintiff’s third amended complaint, the district 
court held that the complaint set forth a claim in private duress, but 
thought it was unlikely that plaintiff would content himself with proof of 
private duress alone, and indicated, therefore, that it would be precluded 
by the previous decision of the Court cf Appeals from considering the effect 
of the Press Release unless plaintiff in the meantime obtained from the 
Court of Appeals an amendment of its mandate. Plaintiff thereupon 

petitioned the Court of Appeals for such an amendment. The petition was 
granted. After reciting the substance of the Press Release, the Court of 
Appeals said: 


. In view of this supervening expression of Executive Policy, we 
amend our mandate in this case by striking out all restraints based on 
the inability of the court to pass on acts of officials in Germany during, 
the period in question. ... This will permit the district court to. 
accept the Release in evidence and conduct the trial of this case 
without regard to the restraint we previously placed upon it. 


The district court also held that the complaint was sufficient in alleging 
the appointment and powers of plaintiff as temporary receiver of the Red 
Star Line, a dissolved German limited liability company of which he was 
sole stockholder, a limited license having been issued to plaintiff by the 
Office of Alen Property. The court indicated, however, that whether the 
avails of any judgment obtained would go to the creditors and plaintiff as 
stockholder or to the Office of Alien Property would depend upon further 
action of that office. 


Expatriation—dual nationahty—election at majority 
Ruerr v. BROWNELL. 116 F. Scpp. 298. 
U. S. Dist. Ct., New Jersey, Nov. 17, 1953. Smith, D. J. 


Plaintiff’s parents, who were native-born American citizens, emigrated 
to Germany where plaintiff was born in 1910. After the death of plaintiff’s 
father, her mother became in 1918 a German citizen; plaintiff thus acquired 


1 No. 296, April 27, 1949; Department of State Bulletin, Vol. 20 (1949), p. 592; this 
JOURNAL, Vol, 44 (1950), p. 183, note 1. 
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derivative German citizenship. She was told by members of her family 
that she was no longer an American citizen, both before and after she 
reached her majority. In 1933 plaintiff emigrated to England where she 
registered as a German. On her visits back to the continent she traveled 
on a German passport. In 1934 plaintiff inquired about her status at the 
American Consular Service and was informed that she was not an American 
citizen. Between 1939 and 1941 plaintiff filed three applications for an 
American passport which were denied. She also applied for naturalization 
under English law, but abandoned that application. In 1941 plaintiff 
married a Belgian, thereby acquiring Belgian nationality. She arrived in 
the United States with her husband on a Belgian passport in 1945. Subse- 
quently she sued for a declaratory judgment to establish that she was an 
American citizen. 

After considering the effect of various statutory provisions before the 
Nationality Act of 1940, the court held that plaintiff was a citizen ‘‘by 
birth’’ and that her failure to elect United States citizenship within a 
reasonable time after she attained her majority and her continued residence 
abroad did not expatriate her; nor did her use of a German passport, since 
assertion by a dual national of the rights of one citizenship does not, without 
more, mean that he renouneces the other. Plaintiff's failure to return for 
permanent residence in the United States within two years after the effec- 
tive date of the Nationality Act of 1940 might have operated to expatriate 
her under Section 401 of the Act were it not for the fact that she made 
diligent efforts to return both before and after the enactment of the Act 
and prior to the expiration of the two-year period thereunder, such efforts 
being thwarted by the Department of State under a mistake of law. After 
plaintiff proved her citizenship by birth, the burden of proof to show 
expatriation rested on defendant. 


Notes: In Takano v. Dulles, 116 F. Supp. 807 (D. Hawaii, Nov. 17, 1953), 
it was held that an American citizen was not expatriated by voting in the 
Japanese general election of 1947, her act being deemed not voluntary 
because ‘‘she feared punishment (though not physical punishment) if she 
did not comply with General MacArthur’s orders; that she might lose her 
rations at a time when food and materials were scarce; and she feared that 
failure to vote might hamper the procedures for her return to the United 
States.’’ 

In Insogna v. Dulles, 116 F. Supp. 473 (Dist. Col., Nov. 18, 1953), a 
native American citizen taken by her mother to Italy was held not to have 
been-expatriated under § 401 (d) of the Nationality Act of 1940 by work- 
ing for the Bureau of Vital Statistics of the Commune of Isernia, since her 
acceptance of such employment (limited to Italian nationals) was ‘‘in- 
voluntary and based on duress’’ in view of her need to subsist during the 
economic troubles resulting from World War II in Italy. 
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Service in foreign armed forces was held involuntary and not productive 
of expatriation in Monaco v. Dulles, 210 F. (2d) 760 (2d Cir., Feb. 15, 
1954) ; Katsumi Yoshida v. Dulles, 116 F. Supp. 618 (D. Hawaii, Dec. 4, 
1953) ; and Gensheimer v. Dulles, 117 F. Supp. 886 (D.N.J., Jan. 22, 1954), 
where the court regarded an oath of allegiance to Hitler cree to 
recruits as a concomitant of conscription and involuntary. 

In U. S. ex rel. Cumberbatch v. Shaughnessy, 117 F. Supp. 152 ( s. DN.Y., 
Nov. 13, 1953), perjury committed by a former American before an Ameri- 
can vice consul in Trinidad, in an efort to establish the American citizen- 
ship of his children, was held for deportation purposes to be ‘‘the same as 
though committed witLin the United States.’’ 


Sovereign immun-ty—counterclaims—‘ friendly foreign sovereign” 

Hungarian Propiuzs Repusnic v. Crom Associates, Inc. 118 F. 
Supp. 954. 

U.S. Dist. Ct., S.D.N-Y., Dec. 29, 1953. Sugarman, D. J. 


In 1951 plaintiff lecsed a building to be used for consular and no other 
purposes, and: gave tha landlord a d2posit of $9,000 to secure performance 
of the lease. On December 28, 1951, the Government of the United States 
required plaintiff to close its consulate in New York, alleging failure by 
Hungary ‘‘to live up to the accepted standards of international practice 
with regard to the rigat of consular officers to exercise protective functions 
in behalf of nationals of their country’’ in connection with the detention in 
Hungary of four American airmen. Plaintiff accordingly vacated the 
premises on December 31, 1951, and made`a demand for the return of the 
deposit. The demanc. being refused, an action was commenced to recover 
the sum, ‘‘pleading frustration of the contract because of the act of the 
United States Government.’’. Defendants counterclaimed for breach of the 
lease by wrongful abandonment. Plaintiff moved to dismiss the counter- 
claims on the ground that ‘‘they seek affirmative judgment against an im- 
mune sovereign, which has not consented to the entry thereof.’’ The court, 
in a letter to the Secretary of State, requested to be advised ‘‘whether the 
Department of State recognizes and allows the claim of the Hungarian 
People’s Republic to immunity frora suit as a friendly foreign sovereign.” 
In reply, it was stated on behalf of the Department of State: 


The United Stazes Government recognizes the Hungarian People’s 
Republic and maintains diplomatic relations with it. However, no 
claim of immunity has been made to the Department by any representa- 
tive of the Hunzarian People’s Republic in this matter, and, on the 
basis of the information set forth in your letter, the Department does 
not recognize and allow any such claim now made to the court. . . 


The court thereupon held that plaintiff was entitled to claim immunity, but 
that having invoked the process of the court, it consented to the jurisdiction 
to the extent that the counterclaims could be ‘‘deemed as a set-off limited 
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to the claim, if any, to which plaintiff may establish its right under its 
complaint.” The court said: 


The troublesome question is whether the commencement of this suit 
by the Hungarian People’s Republic constitutes consent to jurisdic- 
tion beyond a set-off equal to the plaintiff’s claim. It is urged by the 
defendants that the plaintiff by submitting itself to the jurisdiction 
of this court thereby suffers a total loss of immunity and may be held 
accountable for damages in excess of its $9,000 claim. 

In view of the certification by the Department of State that diplo- 
matic relations prevail between this government and the Hungarian 
People’s Republic, the only basis upon which the defendant’s [sic] 
contention might be sustained is that, despite those diplomatic rela- 
tions, the Hungarian People ’s Republic is not a friendly foreign 
sovereign. 

The defendants argue that the unique facts here presented call for 
an exception to the general rule that a defendant’s claim against a 
foreign sovereign plaintiff is limited to a set-off. They point to the 
diplomatic note of December 28, 1951 and the reasons therein for the 
demand by the United States that the plaintiff’s consular office in New 
York be closed and ask a finding thereon that the plaintiff is not a 
friendly foreign sovereign and hence is shorn of its immunity to judg- 
ment in excess of its claims. 

This contention must be rejected for the ‘‘friendliness’’ of a foreign 
sovereign, with whom diplomatic relations are maintained, is a subject 
for political and not judicial determination. Great embarrassment 
might be caused the executive branch of the government in its relations 
with foreign nations if the judiciary were to undertake in individual 
cases the determination of whether a foreign sovereign with whom dip- 
lomatic relations are maintained is friendly or otherwise. 


Military government—currency reform in Germany 
Eisner v. Untrep Srares. 117 F. Supp. 197. 
U. S. Court of Claims, Jan. 5, 1954. Madden, J. 


Plaintiff had an account in a Berlin bank dating back to a period before 
the Allied occupation. After the end of hostilities in 1945 Berlin banks 
were not allowed to reopen so far as old accounts which antedated: the oc- 
cupation were concerned. In 1948 the Commandants for the Western 
Powers in Berlin issued an ordinance calling in the old currency consisting 
of Reichsmarks to be exchanged for new Deutsche Marks at the rate of 
ten to one. The question of what should be done with credit balances re- 
sulting from deposits before the surrender was reserved. In 1949 the 
United States Commandant in Berlin decreed that such balances might be 
converted at the rate of twenty to one if the owner of the deposit was a 
national of one of the United Nations. Plaintiff, an American citizen, 
claimed that the conversion at the rate of 20 to 1 confiscated 95 percent of 
her account, and sought just compensation. 

The court held that plaintiff was not entitled to recover, and granted 
the Government’s motion for summary judgment, saying: 
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The task of occupying powers in a great and complex country such as 
Germany, whose own Government had completely collapsed, was an 
almost insuperable one. Certainly it included the power to establish 
a rational monetary system... . Like any other fundamental change 
of law or Government policy, it [the currency reform] brought hard- 
ships to some people. Such hardships cannot, of course, be regarded 
as creating claims against the Government, else all legal change would 
become fiscally impossible. 


The court was of the opinion that pre-ocecupation claims against Berlin 


. banas could have been treated as worthless, since the collapse of the German 


Government and other events must have made these banks insolvent. To 
refuse to convert these old claims at the same rate as post-occupation ac- 
counts was no more confiscatory than are our bankruptcy laws which grade 
claims according to worth and social importance. The court considered it 
unnecessary to decide whether the fact that the property in question was 
outside the United States would bar plaintiff’s claim. 


Treaty with Poland—effect on distribution of decedents’ estates 
PETITION oF MazurowskKr. 116 N. E. (2d) 854. 
Supreme Judicial Court of Massachusetts, Sept. 23, 1953. Qua, C. J. 


Distributees, wife and children of the decedent who are non-resident 
nationals of Poland, petitioned, through the Polish Consul General, for the 
payment of balances of the decedent’s estate deposited since 1944 in a 
bank. The court found that, owing to Polish foreign exchange regulations 
and other circumstances, there was no reasonable assurance that petitioners 
would receive money at full value, and that they would receive no more 
than about twenty percent of full value, ‘the remaining eighty percent 
being in effect confiscated by the Polish state.’’ It held that the State 
statute under which the Probate Court had made revocable orders requiring 
the personal appearance of ach petitioner before the court ‘‘in order to 
assist in establishing such claimant’s identity, right and opportunity to 
receive such fund’’ and continuing the cases until such appearance, was 
a reasonable local regulation governing the distribution of estates designed 
to preserve the property interests of the distributees: and in no sense 
discriminatory against nationals of Poland. As such, it was not contrary, 
in the court’s opinion, to the provisions of the second paragraph of Article 
4 of the Treaty with Poland [of June 15, 1981],+ even if this paragraph 


148 Stat. 1507. The pertinent paragraph reads: ‘‘Nationals of either High Con- 
tracting Party may have full power to dispose of their personal property of every kind 
within the territories of the other, by testament, donation, or otherwise, and their heirs, 
legatees and donees, of whatsoever nationality, whether resident or non-resident, shall 
succeed to such personal property, and may take possession thereof, either by themselves 
or by others acting for them, and retain or dispose of the same at their pleasure subject 
to the payment of such duties or charges only as the nationals of the High Contracting 
Party within whose territories such property may be or belong shall be liable to pay in’ 
lika eases.’? 
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is regarded as conferring property rights which survived the termination 
of the treaty by notice as of January 5, 1952, and even if the dacedent was 
a Polish national (as to which there was no showing), since the treaty pro- 
vision did not give the next of kin ‘‘ paramount rights to seize their shares 
in his estate regardless of the laws of this Commonwealth providing for the 
orderly settlement and distribution of the estates of deceased persons 
domiciled here.” The court added: ‘‘No doubt the primary object and 
possibly the only effect in practice of the paragraph . .. were to secure 
the nationals of the foreign State against discrimination.’’ Articles 23 and 
24 of the treaty, relating to the right of consular officers to appear for their 
nationals, were held to have come to an end with the termination of the 
treaty. 


War—determmation of existence—imsurance 

WESTERN RESERVE Lire Ins. Co. v. Mmapows. 261 S. W. (2d) 554. 

Sup. Ct. of Texas, Oct. 7, 1953; rehearing denied Nov. 11, 1953; cert. 
den., 74 S. Ct. 531, March 15, 1954. Smedley, J. 


Plaintiff was beneficiary under a life insurance policy made out to her 
husband which provided for additional benefits in case of accidental death 
except if ‘‘the Insured shall be in the military, naval, or allied service in 
time of war at the date of the accident.” The insured, an American Army 
officer, was killed on August 23, 1951, when a United States military air- 
eraft crashed in Alaska. The Court of Civil Appeals decided in favor of 
plaintiff on the question of additional benefits on the ground that the 
Korean conflict was not a ‘‘war’’ in the legal sense (256 S. W. (2d) 674; 
this JOURNAL, Vol. 47 (1953), p. 719). -E 

This decision was reversed by the Supreme Court of Texas. The court 
considered many previous decisions and definitions of war and said: 


Congressional support of the action in Korea, which we know was in 
fact war on a large scale was necessary, and was freely and generously 
given in many Acts of Congress .. . There were other Acts of Con- 
gress recognizing the existence of war in Korea and enabling the 
government to prosecute it with vigor and efficiency, such as the Serv- 
icemen’s Indemnity Act ...a new GI Bill of Rights .. . the 1950 


Amendment to the Revenue Act, and again more appropriations. .’ - 


These Acts were in acknowledgment of the fact of war in which the 
nation was engaged. And to use the language of Justice Grier in his 
-opinion in the Prize cases . . . if it Is necessary to the technical exist- 
ence of war that it have legislative sanction, the Acts of Congress above 
referred to gave that sanction. 

Decision of this case could well be placed on the ground that if the 
word ‘‘war’’ used in the policies of insurance was intended to mean 
‘*technical war,” or ‘‘legal war,” that is, war declared by Congress, 
the Acts of Congress prior to the death of the insured should be con- 
sidered in effect to amount to a declaration of war. We prefer, how- 
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ever, to meet squarely the very question presented, which is whether 
the word ‘‘war’’ used in the phrase ‘‘in time of war’’ in the policies 
means war in fact or means war declared by Congress. .. . 

Undoubtedly there may be war or a state of war without a declara- 
tion of war by the department of government clothed with the war- 
making power... . 

Many definitions of war and many decisions reflect the common 
understanding of war as war in fact... . 

In view of the definitions of ‘‘war’’ above quoted, the decisions 
mentioned, and the facts about the Korean war set out in the stipula- 
tion oz the parties and the facts of general knowledge, we are convinced 
that the accidentel death of the insured on August 23, 1951, occurred 
‘fin time of war... .”’ 

We are unwilling in deciding this case to shut our eyes to what 
everyone knows, that there has been and was when the insured was 
killed, actually and in reality a war in Korea in which the United 
States has been seriously engaged. The Court should not ‘‘affect a 
technical ignorance of the existence’’ of that war. 

In summary: It is, as has been said, the settled law in this state that, 
unless a contrary intention is shown by the contract, the terms used in 
policies of insurance are to be given their plain, ordinary and generally 
accepted meaning. It is clear that nothing in the contract of insurance 
involved herein suggests that the word ‘‘war’’ is used- in its ‘‘tech- 
nical’’ or ‘‘legal’’ sense. It is clear that the plain, ordinary and 
generally accepted meaning of the word ‘‘war’’ is war in fact. It is 
clear that there was war in fact in Korea when the insured was killed 
and that he was killed ‘‘in time of war.’’ 


War—disability of enemy aliens to sue—statute of limitations 
De Sayve v. DE La VALDENE. 124 N. Y. S. (2d) 148. 
N. Y. Sup. Ct., Trial Term, N. Y. Co., Pt. VI, June 25, 1953. Walter, J. 


Plaintiff brought this action for money due under a contract made in 
France in 1928. Both parties were French citizens when the contract was 
made. Among other defenses, defendant pleaded the statute of limitations 
as a bar to the action. Both of plaintiff’s causes of action accrued on 
January 1, 1989. The action was commenced on January 9, 1950. The 
New York statute of limitations fixes six years as the time for the commence- 
ment of astions on contracts. The court was of the opinion that the statute 
of limitations had not run. Because defendant did not come into the 
jurisdiction until February, 1942, the statute began to run from the latter 
date and in the absence of other factors would have run in February, 1948. 

Plaintiff, however, was a resident of France which at that time was 
occupied by the enemy. Under the Trading with the Enemy Act his status 
was that of a non-resident enemy alien. The court cited many New York 
cases and Ex parte Colonna, 314 U. S. 510, for the proposition that a non- 
resident enemy alien cannot sue in our courts. ‘‘That rule,’’ the court 
stated, ‘‘is one of common law adopted from the law of nations, and is not 
of statutory origin.’’ Since, however, it is a statute which brings plaintiff 
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within the rule, the commencement of this action was “‘stayed ... by 
statutory prohibition’’ within the meaning of the N. Y. Civil Practice Act, 
§ 24, which states that the period of such stay is not a part of the time 
limited for the commencement of the action. 


Military government—designation of Jewish successor organization in 
Germany , 

IN RE OLLESHEIMER’S Estate. 126 N. Y. 8. (2d) 477. 

N. Y. Surr. Ct., N. Y. Co., Nov. 6, 1953. Frankenthaler, Surr. 


Certain property was bequeathed to four Jewish institutions located in 
Fuerth, Germany. A decree of Surrogate’s Court in 1941 directed the 
payment of the bequests to the beneficiaries’ attorney-in-fact. Before the 
decree, and without the knowledge of the parties, the institutions were 
dissolved by the Nazi Government. The Jewish Rastitution Successor Or- 
ganization, designated by the Military Government as the organization 
authorized to receive the property of the institutions, asked to have the 
decree of 1941 resettled to permit payment to it of the bequests. The re- 
quest was granted, since the bequests vested in the imstitutions upon 
decedent’s death and since the will provided for payment to the institutions 
‘for their successors.” The new Jewish community of Fuerth had relin- 
quished all claims to former communal and foundation property in Fuerth 
and had acknowledged the sole right of the Jewish Restitution Successor 
Organization to claim these benefits. 


Foreign exchange control law—absence of lawful government 
Estate or Lavosnav Six. N. Y. Law Journal, March 9, 1954, p. 8. 
N. Y. Surr. Ct., N. Y. County. . Collins, Surr. 


Objectant and decedent were residents of Yugoslavia in 194]. Being 
Jews, both were subjected to persecution by the German occupation forces 
and the puppet government of Croatia. Objectant lent decedent money 
for the purpose of helping the latter to escape. The loan was made under 
a written instrument by which decedent promised to repay the sum after 
the war, from his funds on deposit in New York, in dollars at the rate of 
95 dinars to the dollar. The estate rejected a claim based on this contract. 
It argued that the contract was invalid under a Yugoslav foreign exchange 
law in effect for a decade before 1941 and never since repealed, which 
forbade transactions in foreign currency; that the court must recognize that 
law as continuing in force; and that the court was tound to recognize the 
foreign exchange regulations, since both the United States and Yugoslavia 

1On disability of German nationals to sue after termination of the war by joint 


resolution of Congress, see Dresler v. Greeff, 282 App. Div. 465, 124 N. Y. S. (2d) 412 
(1st Dept., Oct. 6, 1953). 
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were members of the International Monetary Fund. The estate admitted 
- liability for enrichment sine causa, but contended that payment was to be 
made at the current rate of 300 dinars to the dollar. E 
The court held for objectant on the grounds that the parties intended 
New York law to apply and that they did not intend to violate the- law 
of the government recognized by them as the lawful Government of Yugo- 
slavia. The Yugoslav Minister of Finance had the authority to grant per- 
mission for such a contract, and therefore even if it is assumed that the law 
was :n effect in 1941, the contract would contravene Yugoslav law only if 
permission had been refused. But, the court went on to say, since the 
lawful Yugoslav Government was in exile, it was impossible to make the 
appropriate application and failure to do so did not render the contract 
unerforceable. Furthermore, since the objectant was no longer a resident 
of Yugoslavia and the decedent’s estate was under the supervision of the 
court, it was not now necessary to obtain permission from the Yugoslav 
Government to pay the claim which was valid under New York law. 


International aviation—W arsaw Convention 

Ruaant v. K. L. M. Royau Duron Arruinus. N. Y. Law Journal, Jan. 
21, 1954, p. 8. 

N. Y. City Court, Trial Term, Pt. VI. Carlin, J. 


Plaintiff gave defendant a shipment of fur skins for transportation to 
Switzerland. The shipment was lost as a result of armed robbery while 
the goods were at defendant’s premises at the Idlewild Airport in New 
York. The contract of carriage provided that, except as the Warsaw Con- 
vention! might otherwise require, the carrier was not liable for loss or 
damage ‘‘unless such damage is proved to have been caused by the negli- 
gence or wilful default of carrier... .’’ Plaintiff argued that the carrier 
was an insurer under Article 18 of the Warsaw Convention imposing on the 
carrier liability for loss during transportation by air’ and stating that 
‘“[-]he transportation by air . .. shall comprise the period during which 
the baggage or goods are in charge of the carrier, whether in an airport or 
on board an aircraft... .’’ This argument was rejected by the court on 
the ground that such an interpretation would be inconsistent with Article 
20 of the convention, which, in the court’s opinion, is consistent with the 
contract provision as to liability. Article 20(1) provides: ‘‘The carrier 
shall not be liable if he proves that he and his agents have taken all neces- 
sary measures to avoid the damage or that it was impossible for him or them 
to take such measures.” The court concluded: 

249 Stas. 3000. . 
2°¢The carrier shall be liable for damage sustained in the event of the destruction or 


loss of, or of damage to, any checked baggage or any goods, if the occurrence which 
eased the damage so sustained took place during the transportation by air.’’ 
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To hold that article 18 makes the defendant an insurer would render 
abortive any attempt by defendant to establish that it or its agents 
took ‘‘all necessary measures to avoid the damage or that it was im- 
possible for him or them to take such measures.’’ 


Judgment was nevertheless given for plaints, the court having found that 
such measures had not been taken. 


Interpretation of the International Convention for the Protection of 
Industrial Property 

PARKE Davis & Co. v. CoMPTROLLER-GENERAL OF PATENTS, DESIGNS AND 
Traps Marks. [1954] 2 W. L. R. 581. 

England, House of Lords, March 11, 1954. 


Sustaining the refusal of a writ of prohibition to appellants, who sought 
to prevent the granting of a compulsory license under their patents, the 
House of Lords construed the words ‘‘In any case’ (“En tout cas”) in 
Article 5A, sub-article (4), of the International Convention for the Pro- 
tection of Industrial Property, 1934,? as applying only to cases founded on 
“abuse” of monopoly to which sub-articles (2) and (3) of Article 5A 
specifically refer. The convention was accordingly neld not to prevent the 
granting of a compulsory license for reasons other than ‘‘abuse’’ before the 
expiration of three years from the date of the issue of the patent, as author- 
ized by Section 41 of the (British) Patents Act, 1949. Lord Cchen, in an 
opinion in which the other Lords concurred, compared the language of the 
1934 convention with that of the 1925 convention which it replaced, and 
remarked that ‘‘while ‘In any case’ is no doubt a lizeral translation of ‘en 
tout cas,’ a less literal translation might more accurately have rendered the 
sense of the French original.’’ He also referred ‘‘to the history of the 
English legislation” without reaching ‘‘a conclusion as to how far it is 
permissible to have recourse to’’ such history in construing the convention. 


Israel—effect of control of absentee property—English courts 

Fouap BISHARA JABBOUR V. CUSTODIAN oF ABSENTEE’S PROPERTY OF 
STATE oF Isragn. [1954] 1 All Eng. L. R. 145. 

England, Queen’s Bench Division, Nov. 27, 1953. Pearson, J. 


Holding, in an interpleader action, that defendant was entitled, under 
Israel law and regulations concerning properties of absentees, to the pro- 


1 U. K. Treaty Series No. 55 (1938); 53 (U. S.) Stat. 1748. Both the United King- 
dom and the United States are parties to the convention. The pertinent sub-article 
reads, in the translation used by the House of Lords: ‘‘In any case, an application for 
the grant of a compulsory Heense may net be made before the expiration of three years 
from the date of the issue of the patent, and this license may only be granted if the 
patentee is unable to justify himself by legitimate reasons. No proceedings for the 
revocation of a patent may be instituted before the expiration of two years from the 
date of the granting of the first compulsory license.’’ 
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ceeds of insurance on plaintiff’s premises in Haifa destroyed in January, 
1948, plaintiff having shortly thereafter left Palestine for Egypt, the court 
said: 


As the regulations and the Law are evidently measures of economic 
warfare, and analogous to the English legislation and orders relating 
to the Custodian of Enemy Property, I would say on the authority of 
Re Munster [[1920| 1 Ch. 268] that they are not confiscatory. That 
is on the assumption that according to their true construction their 
operation is in general at least confined within proper territorial limits. 
If they should be construed as applying universally or to a large extent 
to property in any part of the world, possibly a different view could 
be taken, but the refusal of recognition of courts in other countries 
might be based on the supposed extra-territorial operation rather than 
on any confiscatory character. It is not necessary for the purposes of 
this case to attempt the not easy task of ascertaining from the decided 
cases what is the meaning or test of ‘‘confiscatory’’ legislation, or what 
difference confiscatory character makes to its operation in other 
' countries, 


In the course of the proceedings the court ‘‘held that the strained relations 
between Israel and the Arab States at appropriate times could be judicially 
noticed, although evidence would be required, if necessary, to establish the 
dates of the commenc2ment and cessation of hostilities between Israel and 
the Arab States and their exact legal and diplomatic relationship.’’ 


Pakistan territory administered by India—jurisdiction 
GUDDER Sine v. THe Srare. 1954 Cri. L. J. 302 (Punjab). 
India, Punjab High Court, Aug, 12, 1953. Kapur, J. 


Two Indian nationals were convicted by an Indian court of crimes com- 
mitted in April, 1951, in the course of an armed attack on Indian revenue 
officers who had attempted to collect land revenue in a village which was in 
Pakistan territory under the Radcliffe Award but was administered by 
India under an agreement between the Financial Commissioners of Punjab 
(India) and Punjab (Pakistan). Defendants objected to the jurisdiction 
of the Indian court and further contended that the villagers had a right to 
oppose forcible collection of land revenue because India ‘‘had no jurisdic- 
tion to enforce its laws.” The conviction was sustained on appeal. It 
was held that the Indian court had statutory jurisdiction over the offense 
and, semble, that the Indian Government had statutory authority to enforce 
revenue laws in the village where the attack occurred. The court further 
indicated, citing Oppenheim and Hyde, that the exercise of such authority 
was justified by international law, either because the state remaining in 
possession of the territory, by agreement or otherwise, may exercise au- 
thority necessary to maintain order and safeguard economic conditions, 
pre-existing revenue laws of the ceded territory not being affected ‘by the 
change of territory,” or by virtue of state succession, if the territory is 
regarded as having been absorbed by India. 
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Legal status of the Republic of the South Moluccas 

De REPUBLIEK MALUKU SELATAN v. DE RECHTSPERSSON Nizuw- 
GUINEA.* Nederlandse Jurisprudentie 1953, p. 161, No. 100. 

Netherlands, High Court of Justice for New Guinea, March 7, 1952, 


In May, 1950, plaintiff shipped copra which was seized and sold by the 
authorities of New Guinea. In an action commenced on February 8, 1952, 
the court held that plaintiff was entitled to the proceeds of the sale. Hav- 
ing heard the testimony of one who alleged that he was Prime Minister of 
the Republic of the South Moluccas which, at least until October 30, 1951, 
had its seat in the Island of Ceram, the court found that plaintiff Republic 
established itself in April, 1950, in the exercise of its right of self-determina- 
tion guaranteed by the Linggadjati, Renville and Round Table Conference 
agreements between the Netherlands Government and the Republic of 
Indonesia, thereby severing itself from the Republic of Indonesia; that it 
acted internally and externally as an autononious and sovereign state; and 
that during a certain period of time it acted as a de facto independent state, 
and therefore could not be denied legal personality (legitima persona standi 
im judicio). It further held that, as a result of the severance of the ties 
with the Republic of Indonesia, plaintiff automatically succeeded to all the 
rights and powers of government, including those with respect to the 
native produce, and that consequently the Republic of Indonesia or its 
Copra Authority (Copra-fonds) retained no interest in the shipment in 
question. 


Nore: In 1951 the Court of Appeal of Amsterdam, after an extensive re- 
view of the facts, held that the Republic of the South Moluccas had standing 
to seek provisional relief in a summary proceeding, since in such a proceeding 
the question whether it was an existing state needed not to be conclusively 
determined; but that Dutch courts could not pass on the legality of acts 
committed by the Republic of Indonesia ture imperii. Accordingly, the 
court dissolved a decree restraining a Netherlands shipping company from 
making its vessels available to the Republic of Indonesia for the purpose 
of transporting troops and supplies to the South Moluccas. N. V. Konink- 
lijke Paketvaart Maatschappij v. de Repoeblik Maioekoe Selatan, Neder- 
landse Jurisprudentie 1951, p. 241, No. 129, Feb. 8, 1951. 


_ Notes 
Territorial sea—Submerged Lands Act of 1953 


On March 15, 1954, the United States Supreme Court, in a per curiam 
opinion, denied motions for leave to file complaints challenging the validity 
of the Submerged Lands Act of 1958 (67 Stat. 29). State of Alabama v. 
State of Texas; State of Rhode Island v. State of Louisiana, 74 N. Ct. 481, 


* With the assistance of Mr. Manfred Pieck, made possible by Columbia University. 
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347 U.S. 272. Black and Douglas, JJ., dissenting, called attention to the 
internatioral implications of the Act. 


International aviation—Warsaw Convention 


The decision of the U. S. District Court, S.D.N.Y., in Komlos v. Com- 
pagnie Nationale Air France, digested: in this JOURNAL, Vol. 47 (1953), p. 
7138, was reversed on appeal, 2d Circuit, 209 F. (2d) 486, Dee. 30, 1953. 
Unlike the district court, the Court of Appeals did not discuss the effect of 
the Warsaw Convention. 


War—enemy proverty contrals 


Brownell v. Edmunds, noted in this JOURNAL, Vol. 47 (1953), p. 498, 
was affirmed on appeal, 209 F. (2d) 349 (4th Cir., Dec. 17, 1953). In 
Société Internationale pour Participations Industrielles et Commerciales, 
S.A. v. McGranery, 111 F. Supp. 485 (Dist. Col., Feb. 19, 1953), it was held, 
in en action by a Swiss corporation to recover assets seized as enemy-owned, 
that plaintiff was not excused from full discovery of certain documents 
located in Switzerland (as ordered by the court upon defendant’s motion) 
by contrary provisions in Swiss law or by the fact that the documents 
hac. been seized by the Swiss Federal Attorney to prevent their pro- 
duction in violation of Swiss law. For other cases dealing with enemy 
property controls see Schumacher v. Brownell, 210 F. (2d) 14 (8d Cir., 
Jan. 26, 1954); Public Administrator of New York County v. Brownell, 
11E F. Supp. 139 (S.D.N.Y., Sept. 21, 1953) ; Vebersee Finanz-Korporation, 
A.G. v. Brownell, 116 F. Supp. 145 (Dist. Col., Nov. 18, 1958) ; Taterka v. 
Brownell, 117 F. Supp. 506 (8.D.N.Y., Nov. 28, 1953) ; In re Von Rumohr’s 
Wil, 127 N. Y. S. (2d) 327 (Surr., Erie Cty. Jan. 22, 1954). Enemy 
property controls of Honduras, an Allied state, were involved in Dia v. 
Bank of California National Association, 113 F. Supp. 823 (N.D. Calif., 
May 15, 1952), aff’d., 205 F. (2d) 957 (9th Cir., May 15, 1953). 


Recognition and non-recogmtion—China 


In Bank of China v. Wells Fargo Bank & Union Trust Co., 209 F. (2d) 
467 (9th Cir., Dec. 21, 1953), on appeal from the decision in 104 F. Supp. 
59. digested in this JOURNAL, Vol. 47 (1953), p. 148, the judgment below 
was reversed: only insofar as it had denied the Bank interest. The court 
held defendant had: failed to take any of several possible steps to protect 
itself from double liability, such as interpleader in a Federal court or 
counterclaim under the equitable doctrine of interpleader, the Federal 
question necessary to give a Federal court jurisdiction (in the absence of 
diversity of citizenskip) arising under 12 U. S. Code § 682 with regard to 
deposits made by a ‘‘central bank” of a foreign state. 
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Foreign nationalization decrees—effect in New York 


Czechoslovak nationalization decrees were denied effect with respect to 
assets in New York in Augstein v, Banska a Hutni Akciova Spolecnost, 124 
N. Y. S. (2d) 446 (N. Y. Sup. Ct., Spec. Term, June 15, 1953). 


U. K. relations with Philippine Republic 


In Turney v. Umted States, 115 F. Supp. 457 (Ct. Cis., Sept. 30, 1953), 
the United States was held liable, under the Fifth Amendment, to pay for 
radar equipment repossessed in the Philippines after Philippine inde- 
pendence from parties to whom it had erroneously been transferred as 
surplus property. 


British Commonwealth of Netions—foreign revenue laws 


A claim by India for income tax was held unenforceable in England as 
based on a foreign revenue law, there being no distinction for this purpose 
between foreign states and members of the Commonwealth of Nations. 
Re Delhi Electric Supply & Traction Co., Lid., [1953] 2 All Eng. L.R. 1452 
(Ct. App., Nov. 11, 1953). 


Jurisdiction over nationals abroad 


Murder of an Egyptian by a British soldier in the Suez Canal Zone was 
held punishable under British military law. Regina v. Page, [1953] 3 
W.L.R. 895 (Ct.-Mart. App. Ct., Nov. 10, 1953). 


Chinese Cwil War, 1949—-marme imsurance—restraint of princes 


For a case involving the applicability, in a complicated fact situation 
arising out of the Chinese Civil War in 1949, of marine insurance contract 
clauses concerning the effects of civil war and restraint of princes, and of 
the doctrines of frustration and abandonment of the venture, see Aflantic 
Maritime Co., Inc. v. Gibbon, [1954] 1 Q.B. 88 (Ct. App., Oct. 8, 1953). 


BOOK REVIEWS AND NOTES 


Law and Politics in the World Community. Essays on Hans Kelsen’s Pure 
Theory and Related Problems in International Law. Compiled and 
edited by George A. Lipsky. Berkeley and Los Angeles: University of 
California Press, 1953. pp. xx, 374. $6.00. 


The seventeen papers in this volume are a tribute to the outstanding 
theoretician in international jurisprudence. Its theme is succinctly stated 
in the introduction by the editor, who sets forth Kelsen’s concepts, to which 
the several writers have addressed themselves with unusual fidelity. 
Quincy Wright’s conclusion, in the initial study which gives title to the book, 
that law and politics must complement and complete each other in order 
to gain stability is convincing. Some three of the essayists quote Kelsen’s 
remark that there is no one true meaning of a legal norm. Most of these 
essays exemplify that. 

Two papers in Part One, General Problems, are pieces of abstract reason- 
ing: Paul Guggenheim’s ‘‘What is Positive International Law?” and 
Georges Scelle’s ‘Some Reflections on Juridical Personality in Interna- 
tional Law.’ Robert W. Tucker throws light on ‘*The Principle of Ef- 
fectiveness in International Law,’’ which illustrates its weakness in assert- 
ing the right. Leo Gross, quite in the manner of Kelsen, examines the 
state as an enunciator, executor, and interpreter of international law, 
paying much attention to it as a monopoly of force. Hersch Lauterpacht 
has an up-to-date study of ‘‘Rules of Warfare in an Unlawful War,” con- 
eluding with several enlightening principles. J. G. Starke, of the Univer- - 
sity of Sydney, finds that ‘‘Regionalism as a Problem of International Law” 
can be made to serve useful purposes. 

Four writers tackle the United Nations in a group of papers devoted to 
contemporary problems. Clyde Eagleton asks whether it is a legal order, 
and criticizes both decisions and attitudes of Members in several cases for 
their political content and ‘‘disregard’’ of the Charter, but is unclear in 
implying that the Charter is violated by failure to use its provisions. Hans 
J. Morgenthau is unusuelly modest and restrained in pointing out the 
‘‘Oolitical Limitations of the United Nations.” Kelsen’s confrère, Alfred 
ven Verdross, contributes in ‘‘The Charter of the United Nations and 
General International Law” a carefully reasoned thesis that the Charter 
constitutes ‘‘a lex specialis having priority over the dispensable norms 
(jus disposttorem) of general international law but also abrogating its 
ecmpelling norms (lex cogens), if the possibility of revolutionary establish- 
ment of law is recognized.” Erich Hula of the New School for Social Re- 
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search does the inevitable subject of ‘‘International Law and the Protec- 
tion of Human Righis.’’ l 

Six special studies lead off with a recondite note on ‘‘Forms and Ob- 
servance of Treaties in the Middle Ages and the Early Sixteenth Century”? 
by Arthur Nussbaum. ‘‘Thoughts on Two Recent Events Affecting the 
Function of Law in the International Community’’ by Covey T. Oliver 
relate to George F. Kennan’s ideas on law and morality in American 
Diplomacy, 1900-1950 and the nothing which the Security Council did 
with the Anglo-Iranian Oil Company case; the paper examines critically 
the place of the ‘‘lawmen’’ in the power structure. ‘‘The International 
Status of Austria’’ by Heinrich Brandweiner of the University of Graz; 
‘The Political Powers of the OAS Council’? by Alwyn V. Freeman; and 
‘“The Geneva Conventions of August 12, 1949” by Josef L. Kunz are worthy 
papers by Kelsen admirers. Edvard Hambro’s note on the International 
Court of Justice advisory opinion on Reparation for Injuries to United 
Nations Personnel, on the other hand, exemplifies Kelsen’s thesis of in- 
terpretation as a law-creating act. 

The editor has allowed the copious notes of his contributors to be 
quarantined at the end of the book, and has provided no index. 

Denys P. MYERS 


The Decline of Neutrality 1914-1941. By Nils Orvik. Oslo: Tanum 
Forlag, 1958. pp. 294. Index. 


The book under review, an abbreviated doctor’s dissertation at the Uni- 
versity of Wisconsin in 1950, starts with a brief survey of the partial neu- 
trality, based on special treaties, of the seventeenth and eighteenth cen- 
turies. This neutrality was destroyed by the Napoleonic Wars. But after 
the Napoleonic Wars there emerged, primarily as a creation of the young 
and weak United States, the classic neutrality based on legal rules—an 
impartial neutrality with balanced rights and duties. 

This impartial neutrality failed in the first World War. The author 
discusses in great detail the squeezing of the neutrals—he concentrates on 
the Scandinavian states—by both belligerent groups. It was not, he 
states, legal rules, but bargaining that counted. All the neutrals, indi- 
vidually and collectively, were too weak to have their protests respected. 
And the one neutral which could have done so, the United States, ‘‘was 
too big to remain neutral’’ and did not accept the many proposals made 
for a League of Neutrals. The book treats in detail neutrality from 
1919 to 1939: the classic neutrality of Switzerland, the anti-neutrality stand 
of the champions of collective security, G. Cohn’s ‘‘neo-neutrality’’ and 
Philip Jessup’s ‘‘cooperative neutrality.” The author investigates the 
legal problems of neutrality under the League of Nations Covenant; but 
here one must distinguish, he states, between theory and reality. The 
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discovery by 1935 that collective security did not.exist under the League 
brought the flight back to classic neutrality and the new American ‘‘neu- 
trality without rights.’’ 

Then follows a discussion of the new ‘‘non-belligerency,’’ of American 
‘‘neutrality’’ (1940/41) and the present situation under the United Na- 
tions. Contrary to the League of Nations situation, where the small states 
needed fifteen years to discover that there was no collective security, this 
time they discovered quickly that ‘‘the United Nations has, at any rate 
temporarily, lost much of its importance’’ (p. 260). In this situation, with 
a world abysmally divided and again threatening a world conflict, in which 
the small states, because of their weakness, will have the greatest difficulty 
to remain neutral, Sweden has returned to some sort of vaguely defined 
neutrality and Norway has joined the North Atlantic Treaty Organization. 

The author’s investigation of the attitudes of both belligerent groups 
toward neutrals in the two World Wars is eminently neutral and objective. 
From the author’s point of view, the small states are presented with a diff- 
cult dilemma. It is a book on a baffling subject by a disillusioned Nor- 
wegian. 

JOSEF L. Kunz 


Advance to Barbarism. By F. J. P. Veale. Appleton, Wis.: C. C. Nelson 
Publishing Co., 1958. pp. xvii, 305. Index. $4.50. 


This book, now published in an American edition, was first published in 
England in 1948, at a time when the author, an English lawyer, found it 
prudent to adopt a pseudonym. The book is primarily a strong indictment 
of the return to barbarism in warfare; to make his point, the author gives a 
history of the rules, or lack of rules, of warfare from the Stone Age to the 
present day. As an example of this return to barbarism, he attacks vio- 
lently the strategie bombing of cities in the hinterland, particularly the 
air attack on Dresden, and puts the blame for this development on the 
British. Finally, he makes a frontal attack against the Nürnberg, Tokyo, 
and other trials of war criminals in which he sees not only a symptom, but 
also a cause, of this return to barbarism. 

The book, dedicated to Lord Hankey, suffers from many weaknesses and 
shortcomings. It is a work of passion, not of scholarly or impartial investi- 
gation. This reviewer would have to point to many hardly tenable state- 
ments in the author’s history of warfare. The author states briefly in the 
preface that he, of course, recognizes the outrageous horrors perpetrated 
by the Nazis, but that it is no longer necessary to insist upon them, as the 
story has been told innumerable times. Yet, in a book dealing with in- 
dicted Germans and accusing only the Allies, there is a lack of balanced 
impartiality. The book is also, from a scholarly point of view, sadly lack- 
ing in documentation. 

It is clear that such a book will not be weleomed in Allied. countries. 
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But it seems to be a mistake to kill it by silence. It seems necessary rather 
to answer factual statements where they are false, to show the untenability 
of reasoning where it is untenable, to ask for documentation, and to rebut 
legal considerations where they are wrong. On the other hand, the author 
has also points of criticism that are justified, as far as the trials of war 
criminals are concerned; e.g., the Soviet Union as a judge. There is also 
no doubt that present-day warfare has reverted to the lawless sixteenth- 
century methods; that it, in loud contrast to continuous statements on 
human rights and the dignity of the human person, shows the growing in- 
humanity of man toward man; and that, in the atomic age, it threatens 
to destroy human culture and, perhaps, even the existence of man on this 
planet. 


JOSEF L. Kunz 


- Organisations Internationales et Pouvoirs Politiques des Etats. By Stan- 
' ley Hoffman. Paris: Armand Colin, 1954. pp. 428. Fr. 300. 


Three phases of international organization interest Mr. Hoffman, namely, 
the Concert of Europe, the League of Nations, and the United Nations. No 
mention is made of scores of other important international institutions. 
In other words, the author is concerned, as, indeed, his title implies, with 
the political aspects of the subject. Such prosaic matters as river commis- 
sions and sanitary bureaus and labor offices are beneath his notice. And 
yet in fact such agencies often very definitely impinge extensively on the 
political powers of the member states. The present volume smacks of the 
attitude of 1915 or even 1815, 

Coneretely the book is divided into a general introduction, a section on 
the Huropean Concert, one on the League of Nations, one on the United 
Nations, and finally a ‘‘Conclusion,’’ including a few words on the future 
of international organization. The thoughts expressed in the ‘‘Conclusion”’ 
appear to the reviewer to be very moderate, wise, and sound. It cannot be 
doubted that the heart of the author is on the side of the Lord. 

On the other hand it is ineredible that anyone could write about inter- 
national organization today and be so preoccupied with the ‘‘political’’ 
aspects of the matter, devote so litile attention to general theory—organi- 
zation, procedure, technique—and to international administration. If in- 
ternational organization is to progress, it will not be along the lines of the 
Concert of Europe, the Council of the League of Nations, or the United Na- 
tions Security Council. In the evolution of government in the individual 
state, law and order and justice have been promoted by playing down 
contentious polities and extending and perfecting administration. It is 
not likely that a different experience will be had on the international level, 
high blood pressures and political dogma to the contrary notwithstanding. 


_ PITMAN B. POTTER 
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International Shipping Cartels. A Study of Industrial Self-Regulation by 
Shipping Conferences. By Daniel Marx, Jr. Princeton, N. J.: Prince- 
ton University Press, 1958. pp. xiv, 824. Index. $6.00. 


After a detailed analysis and painstaking evaluation of practices and 
opinions, the author comes up with no startling conclusions. He phrases 
the problem as that of finding ‘‘the most desirable proportions for combining 
competition, monopoly, and government regulation’? (p. 299). His conelu- 
sion is that the conference system is ‘‘a reasonably satisfactory form of self- 
regulation’’ (p. 800). However, he considers that further regulation by 
individual countries in accordance with their own standards, and an inter- 
national body for investigations and consultations, along the lines of the 
Intergovernmental Maritime Consultative Organization, are also desirable. 

Following an historical summary of the investigation and regulation 
of shipping conferences in a number of countries, particularly the United 
States, the economics of shipping conferences are discussed in detail. Sinte~._ 
a shipping conference is merely a meeting of independent competing com- 
panies furnishing scheduled (‘‘liner’’) services for ‘‘regulating or re- 
stricting competition,’’ various practices of conferences are evaluated from 
the standpoints of their effectiveness in controlling cutthroat competition, 
on the one hand, and of the danger of their leading to the abuses of 
monopoly, on the other. Deferred rebates—the payment to shippers of 
rebatas of a part of the rates already paid by them during one period, pro- 
vided they have patronized only conference liners both for the period. cov- 
ered 3y the rebates and for a specified subsequent period before the rebate 
is paid—constitute a particularly strong method of tying shippers to a 
conference. Their payment was made illegal in the foreign trade of the 
United States by the Shipping Act of 1916. Preferential rate agreements, 
with shippers using only conference liners but without the delay in obtain- 
ing the benefit of the lower rates, have been quite basic to the conference 
system; but in recent years the courts and administrative bodies in the 
United States have been restricting the use of this simpler device also. 

The effects of competition within a conference, between conferences (by 
means of indirect shipment), and from non-conference liners and tramps 
(non-scheduled carriers) are carefully evaluated under various cirecum- 
stances which affect the supply of and demand for shipping. 

For the lawyer the most significant portions of the book are probably 
Chapters VII and XIII, reviewing, respectively, the regulation of shipping 
conferences in the United States since the Shipping Act of 1916, and the 
steps taken toward international co-operative action by governments in the 
shipping field. The former presents an interesting summary of the growth ` 
of administrative precedent in applying rather vague standards in the 
statute. Although the governmental ownership of shipping in some coun- 
tries is mentioned, no light is thrown on any particular problems that may 
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arise for conferences from the participation therein of one or more govern- 
ment-owned lines. 


WALTER HOLLIS 


Zaibatsu Dissolution in Japan. By T. A. Bisson. Berkeley: University of 
California Press, 1954. pp. xii, 314. $5.00. 


This study of the Zaibatsu and their dissolution, or partial dis- 
solution, under the American occupation, may well raise more questions 
than it answers. This comment is not intended in any sense to be dis- 
paraging. Rather it is a measure of the fruitfulness of the effort which the 
author has made to explore an important and hitherto little known aspect 
of the structure of the Japanese state. 

Perhaps the most important questions raised have to do with the future 
rather than the present. In view of the ingenuity of the organization of 


‘the Zaibatsu, and the difficulties of the occupation authorities in the face of 


conflicting pressures, both Japanese and American, how much was really 
accomplished toward breaking the monopolistic control of the Zaibatsu 
houses over the Japanese economy? To what degree did the Japanese 
capitalists succeed in circumventing the intent of the occupation authori- 
ties? And, perhaps most important, to what degree have the Zaibatsu 
combines been rebuilt since the end of the occupation? Has there really 
been significant progress toward transforming these dynastic merchant 
families from a privileged class into a group of citizens who bear the same 
relationships to their government as do other citizens? The nature of 
these questions shows the unique position of the Zaibatsu in modern Japan, 
and the answers to them may well reveal a picture of the Japan of the 
future. ' 

The author’s writing achieves scholarly accuracy without dullness, and 
the format is attractive and readable. The attached charts showing the 
organization of the ‘‘big four” Zatbatsu are in themselves a valuable and 
revealing piece of research. 


LAWRENCE W. WADSWORTH, JR. 


Documents on the Hostile and Aggresswe Policy of the Government of the 
United States against the People’s Republic of Bulgaria. Sofia: Ministry 
of Foreign Affairs of Bulgaria, 1952. pp. 287. 


In the latter part of 1952 the Bulgarian Government published a volume 
of what it calls ‘‘“documents’’ purporting to make a case of American inter- 
ference in the period 1945-1952. Most of the ‘‘documents”’ are of Com- 
munist home manufacture: confessions of defendants and testimony of 
witnesses in political trials, memoranda to the United Nations and diplo- 
matie notes. The point which it tries to make is, of course, absurd. Prior 
to the ratification of the Bulgarian Peace Treaty in September, 1947, the 
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United States was a victorious belligerent with the rights and duties im- 
plicit in such a status. Until the vanquished is restored to sovereignty 
these rights are overriding. 

Fortunately for the Bulgarian nation, the United States had also as- 
sumed the obligation to see that—in the words of the Yalta Agreement— 
a government responsive to the will of the people was established through 
free 2lecticns in Bulgaria. No distortion of the facts can obliterate (a) 
the Soviet unilateral declaration’ of war on Bulgaria on September 5, 
1944, and the resulting Red Army invasion of Bulgaria, and (b) the in- 
stallation, amidst bloody terror, of a Soviet puppet government there. 
After the Soviet conquest of Bulearia the policy of the United States was 
motivated by one desire: to mitigate the calamity which had befallen the 
Bulgarian people and secure representative government in Bulgaria. The 
United States, along with Great Britain, was therefore cast in the rôle 
of a protector of the Bulgarian people, who wished to remain nationally 
and individually free and independent. . 

In the period following the ratification of the Peace Treaty, the behavior 
of tke Bulgarian Government has been subject to the provisions of that 
treaty. Article 2 of the treaty obligates the Communist government ‘‘to 
secure to ail persons under Bulgarian jurisdiction .. . the enjoyment of 
human rights and fundamental freedoms, including the freedom of ex- 
_ pression, of press and publication, of religious worship, of political opinion 
and of public meeting.’ If the United States Government sought redress 
of political and religious persecution in Bulgaria, as it did in 1949, it has 
not anly exercised the right of a signatory of the Peace Treaty, but fulfilled a 
basic humanitarian duty toward the distressed Bulgarian people, who have 
been subjected by events beyond their control to an alien and tyrannical 
regime. 

Perhaps unintentionally, the volume provides evidence for matters other 
than those which the government at Sofia has intended to prove. It plainly 
shows the extent of the antagonism between the Agrarian Party, the most 
potent political party prior to its suppression and the execution of its 
leadar, Nixola Petkov, in 1947, and the Communist regime. <A conspicuous 
villain throughout the volume is Dr. G. M. Dimitrov, a leader of the 
Agrarian Party who steered his party—as early as December, 1944—to 
resist the entrenchment of Communism in Bulgaria. In addition to his 
work in Bulgaria prior to his escape in 1945, he is being attacked for head- 
ing a Bulgarian National Committee in exile which, in the words of the 
volume, has been assured ‘‘active American support” (p. 223), 

A shabby affair from the point of view of both content and presentation, 
the volume carries no punch whatever. It is perhaps because of this failure 
and the unintended disclosure of evidence incriminatory to the Communist 
_ regime that the volume is no longer obtainable. 

Marin PUNDEFF 
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Congress and Foreign Relations. Edited by Thorsten V. Kalijarvi and 
Congressman Chester E. Merrow. (Annals of the American Academy of 
Political and Social Science, Vol. 289.) Philadelphia: 1953. pp. vi, 
250. Index. $2.00. 


In this symposium, composed by historians, officials, Senators, and: Repre- 
sentatives, there is general recognition that the United States faces a new 
situation in foreign policy-making, and that the solution is to be found in 
more effective co-operation between Congress and the Executive. The 
tone of the discussion is practical, in contrast to the legal distinctions which 
have frequently dominated in this field. Only Senator John W. Bricker, 
who sets forth his proposal for Constitutional amendment restricting execu- 
tive authority in the field, constitutes an exception (pp. 184 ff.). 

In the first article, Representative Merrow emphasizes the importance of 


the United States’ exercising leadership in world affairs, and of co-opera- 


tion between Congress and the Executive to achieve this result. Ernest 
S. Griffith, Director of the Legislative Reference Service of the Library of 
Congress, points to the new situation in which foreign policy decisions 
involve survival in a way reminiscent of the situation of many countries 
in the era of religious wars, but never faced by the United States since the 
period of the Articles of Confederation and the Napoleonic Wars. . He 
perceives little need or likelihood of Constitutional amendment to meet the 
erisis, but believes it can be met by judicial interpretation and usage, as- . 
suring more effective Executive-Congressional co-operation. The contribu- 
tors all recognize the expanded rôle of Congress in foreign affairs through 
the use of its powers of appropriation, investigation, and legislation, in 
addition to the special powers of the Senate in treaty-making and appoint- 
ments. They all recognize that this is unavoidable because of the financial 
implications in most foreign policy decisions, the greater interest of the 
public in such decisions, the greater need of public support for implementing 
foreign policies, and. the greater impact of Toren policy in fields hitherto 
regarded as domestic. 

The issue considered, however, is not legal or Constitutional, but practi- 
cal: How can Congressional-Executive co-operation and bipartnership be 
facilitated? Griffith is cheered by the greater understanding of the field 
by Representatives and Senators because of better background education, 
better sources of information, and better staffing. He compares the opera- 
tion of the American system favorably with that of England and the 
European Continent. The Chairmen of the Senate (Wiley) and House 
(Chiperfield} Committees in the field explain the rôles of these bodies. 
Senator Mike Mansfield of Montana refers to the undemocratic character 
of the two-thirds vote in the Senate and believes that ‘‘little, if any, effec- 
tiveness would be lost should the whole process of treaty-making be per- ` 
formed in terms of executive agreements discussed in advance as far as 
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possible, not only with the Senate Foreign Relations Committee, but also 
with the corresponding body in the House of Representatives’’ (p. 133). 

Eli E. Nobleman of the staff of the Senate Committee on Government 
Operations points in detail to the pervasive financial implications of foreign 
policy acts, with the result that ‘‘ Congress will continue to exercise control 
and direction, and only at their peril will Presidents embark upon such 
programs without prior consultation with the Congress’’ (p. 164). While 
admitting this, Ben H. Brown, of the Department of State, gives great em- 
phasis to executive leadership: 


Consultation must consist of advice by the Congress to the President 
on decisions which, under the Constitution, he must make, recom- 
mendations to the Congress by the President on decisions the Congress 
must take, and a mutual discussion directed toward achieving a meet- 
ing of the minds on problems the solution of which must be souna 
jointly by the Congress and the President. (p. 107.) 


Senator Kefauver stresses the need for better facilities of communication 
and liaison between the two branches of the government (p. 113); Senator 
Alexander Smith insists upon the need of Congress for independent sources 
of information (p. 119); and Representative John M. Vorys explains both 
the difficulties of, and the need for, bipartisanship in this field (p. 170). 

The symposium is given solidity by two excellent historical articles sum- 
_marizing the situation before 1900 (Dorothy B. Goebel) and since 1900 
(Mery E. Bradshaw). Both of these are well documented from the sources, 
and the latter discusses in detail the relations of Secretary of State Hull- 
with Congress. Professor Franklin Burdette deals with the influence of 
pressure groups on foreign policy, and Michael H. Cardozo with the in- 
fluence on foreign relations of Congressional committees in other fields. 
Dr. Kalijarvi, one editor of the symposium, summarizes the discussions, 
emphasizing the danger that an executive dictatorship will develop in a 
prolonged. period of crisis, and the challenge to Congress to operate help- 
fully and not obstructively. The Executive has information and foreign 
contacts, and a capacity to negotiate and to make decisions; Congress has 
legislative and financial powers, and is in a position both to represent and 
to :nfiuence public opinion. Co-operation based upon maximum utiliza- 
tion of these functional differences of the organs is, he believes, both neces- 
sary and possible. 

This symposium indicates the large amount of serious thought being 
given, both in and out of Congress, to the problem of conducting American 
forzign relations. The practical level of the discussion is encouraging and 
an advance over the legalism which has often been manifested in the past, al- 
though this practical approach is doubtless less natural to international 
lawyers. 

Quincy WRIGHT 
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The United States in World Affairs, 1952. By Richard: P. Stebbins and 
the Research Staff of the Council on Foreign Relations. With an Intro- 
duction by Wiliam L. Langer. New York: Harper & Bros., 1953. pp. 
xvi, 492. Index. $5.00. 

Documents on American Foreign Relations, 1952. Edited by Clarence W. 
Baier, World Peace Foundation, and Richard P. Stebbins, Council on 
Foreign Relations. New York: Harper & Bros., 1953. pp. xvi, 391. 
$5.00. 


For the first time these two series are consolidated, the first being con- 
tinuous since 1931, and: the second from 1937. Each has been standard 
in its field, and the close connection between analytical narrative concern- 
ing events and their interpretation, and the documents they produce, is a 
natural reason for bringing the two series together. For international law 

~ue the consolidation makes little difference. The Documents volume dis- 
penses with historical notes, such material being more elaborately carried 
in the other volume. On the other hand, the narrative chapters tend to be 
detailed accounts of developments equipped with alternative interpreta- 
tions. The year 1952 was one in which evolution of policy was more pro- 
nounced than the final determination of positions. The danger of paying 
too much attention to matter that makes good or lively reading, rather than 
significant reading, has been avoided in these two volumes in their first 
appearance as complements of each other. 

Denys P. MYERS 


Hidden Threads of History: Wilson through Roosevelt. By Louis B. 
Wehle. New York: Macmillan Co., 1958. pp. xx, 800. Index. $4.00. 


Although the reader of American politics will find much to interest him in 
this volume spanning some thirty-five of the war and inter-war years, only 
certain sections are of special note for the student of international affairs. 
The latter, however, should be warned that he is likely to jump the fence 
and read the whole book. These sections deal chiefly with the impact of 
President Roosevelt, a classmate and friend of the author, on European 
problems. The author was an intimate adviser of Roosevelt, with the added 
function of active participation in foreign economic affairs during World 
War II. This part of the narrative begins with the pre-inauguration trips 
of Bullitt to Europe in order to obtain independent information for Roose- 
velt’s education on European questions. The author suggests that this 
might be a precedent for the establishment of a regular novitiate at the 
White House for a new president-elect. 

He was opposed to the hidebound Neutrality Resolution of 1935-1937 
and his arguments with Roosevelt against them may have influenced the ~ 
latter to ask Congress for the repeal of the embargo provisions. Instead, 
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Congress passed the even more stringent Resolution of November 4, 1939.1 
He casts up the account of Roosevelt in domestic affairs and balances it 
against his international acts. He regards the destroyers deal and the 
lease-lend policy as ‘‘surely great,’’ but deprecates the ignorance of Russian’ 
strategy that led to “‘gigantie blunders’’ at Dumbarton Oaks Yalta, etc. 

Declining various suggested appointments under Roosevelt, Wehle finally 
became the head of the F. E. A. Mission for The Netherlauds. He gives 
an euthoritative account, énlivened with ancedote and character sketches, 
of h:s negotiations with the counterpart organizations of England, Holland, 
and SHEAF in an effort, first, to estimate and stockpile the supplies neces- 
sary for the rehabilitation of Holland following liberation and then to 
move from overseas and distribute the supplies as the Allies drove the 
Germans out. He thinks the military should have stayed on to do this 
job as the Russians did. . 

Svace does not permit an account of the bottlenecks and other obstacles ` 
and personalities encountered and smoothed out in this difficult job. To 
facilitate this work the author was also made a special assistant to the 
United States Ambassador to The Netherlands (Hornbeck) by the State 
Department and given an ‘‘assimilated rank of Brigadier General’’ by the 
War Department. He has shrewd observations to make on foreign atti- 
tudes: Dutch fear of debt to the United States, religious antipathies in 
Holland, British fear of American commercial dominance, the need to 
strengthen Britain as our natural ally. 

He undertook many practical steps to save the millions of starved and 
lootad Dutzh: helped to make the first crops, to reactivate factories and mills, 
to restore railroads, telephones, etc. During German occupation 50,000 to 
100 000 had died of starvation on a diet of only 400 calories. He assembled 
rescue teams of doctors, nutritionists, and quantities of hydroyzetes for 
oral and intravenous feeding to save some 200,000 too moribund to swallow. ` 

In connection with retrieving the Dutch lost boats he proposed a novel 
plan for international river regimes through an international corpora- 
tior.? He suggests a similar plan for international economic co-operation 
in general in order to avoid questions of sovereignty. 

This noteworthy first-hand contribution to the problem of postwar re- 
habilitation of devastated areas may be a possible precedent for the future. 

L. H. Wooisry 


Woodrow Wilson and the Rebirth of Poland, 1914-1920. By Louis L. 
Gerson. New Haven: Yale University Press, 1954. pp. xii, 166. Ap- 
pendix. Index. $4.00. 


This is a conscientious, though not uniformly refined, study of a fasci- 
nating yet neglected subject, described in the subtitle of the volume: the 

1J7t is understood that Charles Warren advised the President on the Neutrality Reso- 
lutizus as a means of keeping the United States out of the war. 

2 Published in this JOURNAL, Vol. 40 (1946), pp. 100-120. 
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influence on American (foreign) pclicy of minority groups of foreign 
origin. The author’s basic thesis is that Poland, partitioned “‘forever’’ 
in the eighteenth century, could b2 revived only by a historical miracle: 
a war resulting in the simultaneots elimination of all three partitioning 
Powers. In spite of the ‘‘miracle,’’ in the form of the war which broke out 
in 1914, Poland’s independence would not have been fully assured, were it 
not for the support given the Poles by Woodrow Wilson. 

Mr. Gerson examines, on the basis of an impressive amount of material 
in English and Polish, the factors which made an advocate of Poland’s 
independence of a President of the United States who, in his History of the 
American People (1902), admittedly a hastily written work, had referred 
to immigrants from Poland and otaer parts of Eastern Europe as ‘‘men 
of the meaner sort.’ Against the background of Wilson’s professed 
~ abomination of European power poitics, of which the partition of Poland 
~~ seemed - ‘a classic example, the infltence of the magic personality of the 
pianist, Paderewski, could easily essert itself. Incomparably more im- 
portant, however, appears to the author to have been the organized pressure 
of Polish Americans in connection with the elections of 1916. At the Paris 
Peace Conference the President found himself in the rôle of ‘‘patron saint 
of Poland’’ in spite of the realization that he had become involved in the 
support of demands which violated as many ‘‘Wilsonian’’ principles as 
they upheld. | 

There are some over-simplifications in the volume. The historical intro- 
duction is of necessity sketchy, but there is no excuse for the insertion in 
a scholarly study of the statement that Kosciuszko was ‘‘an aide on Wash- 
ington’s staff’’ and even a ‘‘persona! friend’’ of the first President. Asa 
matter of fact, the two hardly ever met during Kosciuszko’s first visit to this 
country, and, on the occasion of his return, Kosciuszko declined an invita- 
tion to visit Mount Vernon. 

Samuen L. SHARP 


The Struggle for Poland. By H. Peter Stern. Washington, D. C.: Pub- 
lic Affairs Press, 1953. pp. 79. $2.00. 


This short book offers a concise, readable, and carefully documented 
account of the struggle from 1939 to.1947 between the Hast and the West 
for the control of Poland. In this sż ‘ruggle the Polish Communist groups 


and the Soviet Union were arrayed against the Polish Government-in- 


Exile, Great Britain and the United States, and the future of the country 
was determined as much by ‘‘Big Three’’ agreements and by interventions 
as by the action of the Poles theraselves. 

The author’s purposes are twofold: first, to present a succinct factual 
summary of the important events of the period; and, secondly, to appraise 
critically the réle of the United States in this diplomatic war. Such 
factual study is needed, the author suggests, because most accounts are 
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incomplete and commonly fail to separate facts from evaluation, and new 
appraisal is needed because most appraisals have tended to be either justifi- 
cations of past actions (in memoirs) or accusations against past or present 
political opponents. Such appraisals have tended to fall into one of two 
extreme schools of thought: the first, a ‘“‘betrayal’’ school which condemns 
as appeasement all the attempts to bargain with the Soviet Union, ap- 
parently assuming that the United States could unilaterally have imposed 
whataver solution it desired; and the second, a ‘‘nothing-would-have-made- 
any-difference’’ school which contends that once the Red Army entered 
Poland all hope for a settlement vanished. 

Mr. Stern rejects both of these simplified appraisals, as largely motivated 
by political biases. The errors that were made, he maintains, resided less 
in m:staken overall policy than in failure to plan in detail the methods and 
tacties for putting such policy into effect. In this struggle, as on other 
occasions, the American public and American diplomats overestimated the 
effecziveness of ‘‘formal’’ or ‘‘verbal’’ solutions, insufficiently supported 
by sanctions. The lesson to be learned from the defeat, the author inti- 
mates, is the need for mor2 careful planning, not only of overall policy, 
but of its timing and application in the specific situation. He makes his 
case with clarity and persuasion. He does not deal with the constitution- 
ality of the much controverted Presidential agreements. 


Myres S. McDouagan 
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(pp. 330-841), Paul Abel. 

INTERNATIONAL ASSOCIATION OF DzMmocraTic LAwyrERSs’ Review, 1954 (No. 1). 
The Bole of the Judiciary and the Rights and Liberties of Citizens under the Constitu- . 
tion of India (pp. 32-52), Daniel Latifi; The Principle of Self-Determination in Inter- 
national Law (pp. 58-61), Sinval Palmeira; Autodétermination des peuples et libertés 
démocratiques en Amérique Latine (pp. 71-73), Mareos Armando Hardy; La Charte 
du Guatémala (p. 79). 

INTERNATIONAL LABOUR REVIEW, February, 1954 (Vol. 69, No. 2). The International 
Classification of Occupations for Migration and Employment Placement (pp. 111-125), 
Howard S. Carpenter; The Agrarian Reform in Egypt (pp. 140-150), Sayed Marii. 

—, March, 1954 (Vol. 69, No. 3). Conditions of Employment in International 
Civil Aviation (pp. 189-215), Jacob Schenkman, 

INTERNATIONAL ORGANIZATION, February, 1954 (Vol. 8, No. 1). GATT after Six 
Years: An Appraisal (pp. 1-18), Wytze Gorter; Collective Security: The Validity of 
an Ideal (pp. 19-35), Howard C. Johnson and Gerhart Niemeyer; The International 
Court of Justice and Domestic Jurisdiction (pp. 36-44), Henri Rolin. 

JOURNAL DU DROIT INTERNATIONAL (CLUNET), October-December, 1953 (Vol. 80, 
No. 4). ZL’Occupation pour Cause de.Guerre et la Récente Jurisprudence Grecque (pp. 
822-859), G. Ténékides. ) 

, January-March, 1954 (Vol. 81, No. 1). La Lot israélienne sur la Nationalité 
5712-1952 et la Loi du Retour 5710-1950 (pp. 4-63), Shabtai Rosenne; La Notion de 
la Liberté économique devant la Justice internationale (pp. 64-106), Lazare Kopelmanas. 

JURIDICAL Review, December, 1953 (Vol. 65, No. 3). The Legal Theory of the State 
(pp. 255-261), David M. Walker. 

.Micuiagan Law Revmw, February, 1954 (Vol. 52, No. 4). The Seaman as Ward of 
the Admiralty (pp. 479-504), Martin J. Norris. 
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———,. April, 1954 (Vol. 52, No. 6). Meaning of ‘‘War’’ in Insurance Policies (pp. 
884-893) , Richard W. Young. 

New Times, February 13, 1954 (No. 7). For an All-European System of Collective 
Security (pp. 1-3); The German People and the Berlin Conference (pp. 6-10), L 
Bezymensky; Anglo-American Rivalry in the Near and Middle East (pp. Pa x. 
Bochkaryov; France and the War in Indo-China (pp. 18-21), A. Kurov. 

, February 20, 1954 (No. 8). The Berlin Conference (pp. 1-3); The Austrian 

Question at Berlin oe 4-6), L. Bezymensky: China’s Place in the Modern World 

(pp. 7-13), M. Markov; U. S. Colonial Oppression in Latin America (pp. 14-18), 8. 

Gonionsky. 

, February 27, 1954 (No. 9). After the Berlin Conference (pp. 1-4); Inter- 

national Cultural Exchange (pp. 4-7), A. Denisov; First Year of the Black Pool (pp. 

8-12), P. Sustin. 

-——, March 6, 1954 (No. 10). Standard-Bearer of Peace Ge 1-3); The Way to 
Pojan Security (pp. 4-8); The Situation in Indo-China (pp. 8-11), I. Podkopayev; 
New Plan, Old Aim (pp. 12-14), Y. Bochkaryov; Towards Normal International Trade 
(pp. 15-17). | 

~—~, March 18, 1954 (No. 11). The Problem of Peaceful Solutions in Asia (pp. 
4-8), y. Berezhkov; The Weaknesses of ‘‘Strength’’ (pp. 8-12), Observer; What is 
Really Preventing an Austrian Settlement (pp. 13-15), L. Sedin; Soviet-Korean Friend- 
ship (pp. 15-17), S. Borzenko; America and India (pp. 19-21), N. Sergeyeva. 

, March 20, 1954 (No. 12). Collective Security (pp. 3-6), Observer; European 

Army-—A ‘‘ Policy of Strength’? Weapon (pp. 7-11), N. Sergeyeva; France’s Dilemma 

in Indo-China (pp. 11-13), A. Kurov. 

Mareh 27, 1954 (No. 13). Towards Broader International Trade (pp. 2-3); 
Collective Security Essential to Europe’s Welfare (pp. 4-7), L. Sedin; Italy and EDC 
(pp. 7-10), A. Borodayev; Geneva and Asia (pp. 18-20), Y. Bochkaryov. 

——, April 3, 1954 (No. 14). <All Potentialities for Peace Must Be Utilized (pp. 
1-3); The General European Treaty—Some Legal Aspects (pp. 7-10), Y. Korovin; 

- Defeat in Caracas (pp. 10-12), S. Vorobyov; Puppets and Puppeteers (pp. 13-16), 
V. Vasilyeva; The Seoul Pygmy (pp. 17-18), B. Izakov; New Contribution to a Settle- 
ment in Germany (pp. 19-21). 

—, April 10, 1954 (No. 15). Uphold the Cause of Peace (pp. 1-2); The Hysteria- 

Mongers at Work (pp. 8-5), Observer; People’s China: A Record of Progress (pp. 6- 

10), M. Ukraintsev; France and the EDC (pp. 11-14), G. Starko; The Soviet Pro- 

posals: A Step Towards Universal Peace (pp. 14-18). 

, April 17, 1954 (No. 16). The Forthcoming Geneva Talks (pp. 1-3); General 

European Treaty and the North Atlantic Pact (pp. 4-6), N. Yevgenyev; Britain and 

the German Problem (pp. 7-11), V. Popov; Enemies of People’s China—Enemies of 

Peace (pp. 11-14), V. Dlyushechkin; Indo-China: Peace or War? (pp. 14-16). 

, April 24, 1954 (No. 17). Friend of Small Nations (pp. 5-7), Observer; Col- 

lective ‘Security or New Military Blocs? (pp. 8-10), E. Korovin; Colonialism: The U. 8. 

Brand (pp. 11-15), E. Zhukov. 

, May 1, 1954 (No. 18). The People’s Path to Peace (pp. 8—4), Nikolai 

Tikhonov; The Geneva Conference (pd. 5-9), V. Berezhkov and L. Bezymensky; Tasks 

Confronting the World Trade-Union Movement (pp. 10-12), Louis Saillant; The Will 

to Unity and Peace (pp. 16-19), S. Borzenko. 

, May 8, 1954 (No. 19). Asian Problems in the Light of History (pp. 1-3); 

The Crucial Question—Relazation of Tension (pp. 4-8), Observer; An Inalienable 

Right of Nations (pp. 8-12), V. Berezhkov; The Folly of Trade Discrimination (pp. 

16-19), V. Alkhimov; More Setbacks for the ‘‘ Policy of Strength’’ (pp. 19-22), A 

Kurov; Geneva (pp. 27-29), L. Bezymensky. 
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——, May 15, 1954 (No. 20). The Real Opponents of a Korean Settlement (pp. 1- 
8); Anglo-Soviet Relations (pp. 3-5), Observer; The Way to Peace in Indo-China 
(pp. 6-11), V. Berezhkov and L. Bezymensky; Historical Sidelights on the Problem 
' of European Security (pp. 11-15), V. Zagladin; Pentagon Mirages (pp. 16-18), D. 
Aaslavsky. 

News, February 16, 1954 (No. 4). Peace Treaty with Germany (pp. 1-3); The 
Berlin Conference (pp. 5-8), A. Popov; Middle Eastern Bloc-—A New Variant (pp. 
14-15), Anatoly Miller; In Defence of Constitutional Liberties and National Sovereignty 
(pp. 17-18), Sergei Bratus; Norway and NATO (pp. 21-22), Yakov Segal; Chile 
Wants Independence (pp. 23, 26), G. Tikhonov. 

, March 1, 1954 (No. 5). For Peace and Security among Nations (pp. 1-2); 
Moscow Diary (pp. 4-5), Y. Viktorov; The Austrian Question (pp. 11-12), A. Markov; 
Western Germany and Reparations (pp. 13-14, 16), O. Nakropin. 

, March 16, 1954 (No. 6). The Efforts to Lessen International Tension Must 
Continue (pp. 1-2); Trade as a Peace Factor (pp. 8-4), Vasily Nemchinoy; Taking 
Issue with Dr. Kirk (pp. 5-6), Yevgeny Zhukov; The Commonwealth and World Peace — 
(pp. 11-13), I. Yermashov. 

——, April 1, 1954 (No. 7). With Geneva Ahead (pp. 1-2); Broader World Trade 

(pp. 2-3); Britain and E. D. C. (pp. 4-5), E. Kosminsky; The British Commonwealth 
and the Far East (pp. 6-7), Vladimir Kudryavtsev; Moscow Diary (pp. 8-10), Moseo- 
vite; Rearming Japan (pp. 10-12), Anatoly Varshavsky; Bonn after the Berlin Con- 
ference (p. 13), B. Kaluzhsky; The Pan-Europe Mirage (pp. 14-15), V. Gardin; 
Caracas: a Study in Pressure Tactics (pp. 21-23), O. Ignatyev. 
, April 16, 1954 (No. 8). Collectwe Security (pp. 1-2); New Opportunities 
(pp. 8-4); Moscow Diary (pp. 5-7), Moscovite; Franklin Delano Roosevelt (pp. 7-8), 
Evgeny Kosminsky; The United States and the Question of Nuclear Energy (pp. 9-10), 
Modest Rubinstein; America’s ‘‘Positions-of-Strength’’ Policy and Great Britain (pp. 
11-12), Yevgeny Boltin; Facing Up to Realities (p. 18), Nikolai Torsuyev; E. C. E. 
Meets'in an Atmosphere of Co-operation (pp. 27-28), Vladmir Mordvinov. 

——-, May 1, 1954 (No. 9). Moscow Diary (pp. 4-5), Moseovite; Europe: Division 

or Collective Security? (pp. 6-9), Arkady Yerusalimsky; France’s Future at Stake 
(pp. 11-12), V. Gardin. 
, May 16, 1954 (No. 10). For Peace and Security in Europe and Asia (pp. 1-2); 
The Talks in Geneva (pp. 4-6), A. Popov; Some Aspects of the ‘‘ Positions-of-Strength’’ 
Policy (pp. 10-13), Y. Zhukov; The United States and E.D.C. (pp. 16-17), Z. Savelin; 
Britain and tite ‘‘ Black Pool’? (pp. 29-30), R. Tsvylyov. 

NORDISK TIDSSKRIFT FOR INTERNATIONAL Ret og Jus GENTIUM, 1953 (Vol. 23, Nos. 
3-4). Atlantpagtens Juridiske Betydning (pp. 69-81), Erik Briiel; Den dansk-belgiske 
Strid om de Danske Skibe ‘‘Gorm’’ og ‘‘Svava’’ (pp. 82-88), N. V. Boeg. 

ÖSTERREICHISCHE ZEITSCHRIFT FUR ÖFFENTLICHES Recut, February, 1954 (Vol. 6, 
No. 2). Pluralismus der Naturrechte und Völkerrecht (pp. 185-220), Josef L. Kunz; 
Zur Problematik der reinen Rechtslehre (pp. 250-257), Ambrosio Gioja. 

UNIVERSITY OF PENNSYLVANIA Law Review, January, 1954 (Vol. 102, No. 3). The 
New United States Patent Act in the Light of Comparative Law (pp. 291-322), Stefan 
A. Riesenfeld; Ignored State Interests: The Federal Government and International 
Efforts to Unify Rules of Private Law (pp. 3238-366), Kurt H. Nadelmann. 

, February, 1954 (Vol. 102, No. 4). Citizen Cannot Expatriate Himself Under 
Act of 1940 Until He Becomes Aware That He Is a Citizen (pp. 563-567). 

, April, 1954 (Vol. 102, No. 6). The New American Patent Act in the Light of 
Comparative Law (pp. 723-757), Stefan A. Riesenfeld; Unreasonable Deviation Held 
to Vitiate Limitation of Liability Provision in Carriage of Goods by Sea Act (pp. 
797-801) ; Power of Immigration Service to Subpoena Naturalized Citizens for Possible 
Denaturalization Proceedings (pp. 819-822). 
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POLÍTICA INTERNACIONAL, July-September, 1953 (No. 15). España, Origen de un 
Sistema de Coordenadas Diplomáticas (pp. 9-49), Bartolomé Mostaza; España, Base o 
Reducto? (pp. 51-56), Von der Heydte; La evolución del Protectorado francés en 
Marruecos: Del control a la soberania (pp. 57-72), José M.* Cordero Torres; Alcance 
Internacional del las Recientes Elecciones Alemanas (pp. 75-88), Camilo Barcia Trelles; 
El problema de Trieste (pp. 89-102), Sandro Taceoni; China y Rusia (pp. 103-111), 
Leandro Rubio Garcia, : 

REVISTA DE LA FACULTAD DE DerecHo (Universidad Nacional de Tucuman), 1954 (No. 
10). La Guerra y las Finanzas (pp. 181-201), Luis N. Bossi. 

REVISTA PERUANA DE DERECHO INTERNACIONAL, January—December, 1953 (Vol. 13, Nos. 
42-44), El Control Internacional de la Energia Atómica (pp. 3-56), Carlos Garcia 
Bedoya L.; El Estado en la Sociedad Internacional (pp. 57-80), André Ruskowski; La 
Legislación Diplomática en el Perú, 1846-1953 (pp. 81-95), Pedro Ugarteche. 

REVUE DE DROIT INTERNATIONAL, DE Sciences DIPLOMATIQUES ET POLITIQUES (A. 
SOTTILE), October-December, 1953 (Vol. 31, No. 4). Le Code des Crimes contre la 
Paix et la Sécurité de humanité (pp. 353-362), V. Vespasien Pella; Le Pape Pie XII 

_-—~—~“wt lé Droit Pénal International (pp. 363-382), Antoine Sottile; La non-extradition du 
‘‘ civis novus’’ d’aprés la législation hellénique en vigueur (pp. 383-385), Christo Yotis; 
La Giurisdizione della Corte Internazionale di Giustizia (pp. 386-405), Antonio Mancini; 
Les Missions permanentes auprès de l’Organisation des Nations Unies (pp. 406-411), 
Anthony Leriche; Pactes régionaux st Sécurité collective (pp. 412-420), G. A. Pordea. 

~——- January-March, 1954 (Vol. 32, No. 1). Ze Code des Crimes contre la Paix 
et la Sécurité de l’humanité (pp. 3-11), V. Vespasien Pella; L’ordre international 
et la question de sujets de droit ‘pp. 12-37), G. Piotrowski; L’adattamento degli 
ordinamenti giuridici interni alle norme del diritto internazionale sancito nelle carte 
costituzionali degli stati (pp. 38-60), Ciro Lipartiti; Le but de la sécurité collective 
(pp. 61-62), Fuad Koprulu; L’ Australie et sa plateforme sous-marine (pp. 63~66), 
D. P. O'Connell. 

REVUE DE DROIT INTERNATIONAL POUR LE MOYEN-ORIENT, January, 1954 (Vol. 3, No. 
1). La supériorité du traité sur la loi dans la nouvelle Constitution syrienne (pp. 175- 
184), S. Tarazi; Le statut juridique contemporain de la guerre (pp. 205-234), Calo- 
geropoulos Stratis. 

REVUE DU Droit PUBLIO ET DE LA SCIENCE Poririquz, April-June, 1953 (Vol. 69, No. 2). 
Le droit de propriété dans la Convention européenne des droits de homme et des libertés 
fondamentales (pp. 317-866), H. T. Adam; Les biens étrangers des majorats napoléon- 
iens après 1814 (pp. 367-373), Jean Bourdon; Etats-Unis: Accords internationaux et 
séparation des pouvoirs (pp. 374-414), Stanley Hoffmann; Revue de Jurisprudence 
Française en Matière de Droit International Public: Les Traités Internationauc (pp. 
515-528), Lue Muracciole. 

—, October-December, 1953 (Vol. 69, No. 4). Revue de Jurisprudence Française 
en Matiére Internationale, 1951 (pp. 1098-1136), Lue Muracciole. 

REVUE CRITIQUE DE DROIT INTERNATIONAL Privé, October-December, 1953 (Vol. 42, 
No. 4). Le caractère bilatéral des règles de conflit de lois (pp. 655-676), Gérard Vivier; 
Laiste-t-il un- droit international fiscal commun? (pp. 677-727), Maxime Chrétien. 

REVUE EGYPTIENNE DE DROIT INTERNATIONAL, 1953 (Vol. 9). De la preuve du droit 
étranger (pp. 1-11), Rolando Quadri; Le Pacte balkanique du 28 février 1953 (pp. 12- 
27), B. Boutros-Ghali; L’intervention devant la Cour Internationale de Justice (pp. 28- 
40), Bion Smyrniadis; L’Union Centre-Américaine (pp. 83-88), B. Boautros-Ghali; 
Point Four: An experiment in international collaboration. The Point Four Agreements 
in Egypt (pp. 89-101), J. Y. B.; Renewed interest in codification of international law 
on diplomatic intercourse and immunities (pp. 102-106), Henry Reiff; Académie de 
Droit International de La Haye (pp. 124-126), José Daniel; Progress of Joint Survey 
Egyptian Society and Carnegie Endowment (pp. 127-128). 
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REVUE GENERALE DE DROIT INTERNATIONAL PUBLIO, October-December, 1953 (Vol. 

57, No. 4). Régimes politiques et communauté internationale (pp. 521-531), Georges 
Burdeau; L'exécution et la mise en vigueur des décisions de la Cour Internationale de 
Justice (pp. 532-583), Shabtai Rosenne; De la compétence de la Cour Internationale 
de Justice dans l’affaire de l’Anglo-Iranian Oil Co. (pp. 584-612), M. Fartache; Les 
Conférences régionales de l’Organisation Internationale du Travail (pp. 613-630), 
Sulkowski. 
, January-March, 1954 (Vol. 58, No. 1). Quelques réflexions sur l’abolition de 
la ecmpétence de guerre (pp. 5-22), Georges Scelle; Les frontières de la France (pp. 
23-52), Ch. Rousseau; Vers une nouvelle conception du prisonnier de guerre (pp. 53- 
93), Maurice Flory; Des tentatives effectuées en vue de mettre un nouveau mécanisme 
de sécurité collective à la disposition de l’ Assemblée Générale des Nations Unies et de 
leur inconstitutionnalité (pp. 94-129), André Rossignol; La réparation des dommages 
causés au sol par les aéronefs (pp. 1380-145), M. Saporta. 

RrvvuE HELLENIQUE DE DROIT INTERNATIONAL, July-September, 1953 (Vol. 6, No. 3). 
La légitime défense (pp. 217-230), S. Calogeropoulos-Stratis; Le principe ‘‘*pacta sunt 
servanda’? et l’Organisation des Nations Unies (pp. 231-238), Basile G. Papacostas;-: 
La question de l’inalienabilité du droit moral de Pauteur en Droit Comparé (pp. 239- 
252), Georges Michaelides-Nouaros; Un cas d’extension arbitraire des limites de la 
mer territoriale (pp. 253-256), G. P. Panayotaeos; Le nouveau Droit maritime Suisse 
(pp. 267-269), August-Raynald Werner; La neuvième Session du Comité Juridique de 
Organisation de l’Aviation Civile Internationale (pp. 269-270); Académie Inter- 
nationale de Science Politique et d’Histoire Constitutionnelle (pp. 271-275), Denis Levy. 

R=zvuE INTERNATIONALE D'HISTOIRE POLITIQUE ET CONSTITUTIONNELLE, July—Sep- 
tember, 1953 (Vol. 3, No. 11). La Révolution de 1880 et la Pologne (pp. 235-248), 
Marian Kukiel. 

R-VISTA DI DIRITTO INTERNAZIONALE, 1953 (Vol. 36, Nos. 3-4). Nazione e Comunità 
internazionale (pp. 321-330), Francesco Carnelutti; Il riconoscimento internazionale 
di Stati e di Governi (pp. 331-356), Giuseppe Sperduti; Il regolamento della liti- 
spendenga in alcune convenzioni internazionali (pp. 357-366), Tomaso Perassi; Inter- 
dizione estera, connessione di sentenze straniere e delibazione (pp. 367—385), Piero 
Ziceardi; Elementi internazionalistici ed elementi interindividuali nell’organizzazione 
internazionale (pp. 403—412), Mario Oddini; Su l’art. 77 n. 4 del Trattato di pace (pp. 
457—460), Francisco Durante; L’immunità giurisdizionale delle istituzioni specializzate 
delle Nazioni Unite (pp. 472-478), Ricardo Monaco; Dichiarazione di fallimento 
all'estero e giudizio penale in Italia (pp. 482—488), Ricardo Monaco. 

SoVETSKOE GOSUDARSTVO I Pravo, 1953 (No. 8). Narushenye prava Kitaiskoi 
Narodnot Republiki v UN dolzhny byt vostanovieny (The violated rights of the Chinese 
People’s Republic in the UN must be restored) (pp. 57-65), N. A. Ushakov. 

, 1954 (No. 1). Book review of Georges Day, ‘‘Le Droit de Veto dans 1’Organi- 
sation des Nations Unis’? (p. 152), S.B.. 

, 1954 (No. 2). Nekotorye vosprosy teorii i praktiki mezhdunarodnogo dogovora 
(Some questions relating to the theory and practice of treaties) (pp. 62-76), F. I. 
Kozhevnikov; Mezhdunarnoe Zhenskoe Dvizhenie i ego rol v borbe za demokraticheskie 
prava i svobody (The International Women’s Movement and its rôle in the struggle 
for democratic freedom) (pp. 77-87), V. L. Biishai; Meshdunarodnyi sud UN o dvukh 
gruppakh normandskikh ostrovo (Minquiers in Ecrehos) v prolive Lamansh (The 
International Court of the UN on two groups of Normand islands (Minquiers and 
Eecrehos) in the English Channel) (p. 115), S.B. 

TRANSPORT AND COMMUNICATIONS Review, October-December, 1953 (Vol. 6, No. 4). 
International Minimum Uniform Regulations for the Licensing of Motor-Vehicle Drivers 
(pp. 1-8), Rudolf F. King; The International Hydrographic Bureau (pp. 9-13), Rear 
Admiral O, L. Nichols, U. 8. N. (Ret.) 
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, January-March, 1954 (Vol. 7, No. 1). Prevention of the Pollution of the Sea 
by Oil (pp. 1-6); Ship and Shore Installations to Prevent the Pollution of Sea-Water 
by Oil (pp. 7-13), Y. Roecquemont; Palletization and Its International Problems at the 
Beginning of 1954 (pp. 14-35), Franz Hegner, 

Unirep Caucasus, January-March, 1953 (Nos. 1-3). Tenth Anniversary of Mosco- 
vite Genocide (pp. 7-9), M. B. Mehmedzade; The Russian Empire and the National 
Question (pp. 9-15), Homo Novus. 

Voxs BULLETIN, November—December, 1953 (No. 83). Soviet Socialist Law Protects 
the Rights and Liberties of the Citizens of the U.S.S.R. (pp. 10-15), V. Radkov; An 
American Scientist on the Soviet Union (pp. 108-109), I. Kulakovskaya. 

WASHINGTON UNIVERSITY Law QUARTERLY, April, 1954 (Vol. 1954, No. 2). Zhe 
American Constitution and the Treaty Making Power (pp. 115-131), John J. Parker. 

Woruip Arras, Spring, 1954 (Vol. 117, No. 1). The Situation in the Far East 
(pp. 3-6), H. Alexander Smith; The Salzburg Seminar in American Studies (pp. 14- 
15), Robert O. Mead; The First Legislatwe Proposal for Pacific Settlement (pp. 16-18), 
Denys P. Myers. 

~~~" WORLD AFFAIRS INTERPRETER, April, 1954 (Vol. 25, No. 1). American Security and 
the United Nations (pp. 9-32), David H. Popper; What Hone for Europe? (pp. 33-41), 
Leopold C. Klausner; Japan and Its Role in the World Today (pp. 50-59), Hitoshi 
Ashida; Federation in the West Indies—Further Progress in Plans for Unity (pp. 60- 
63}, Sydney D. Bailey; The Battle of Ideas (pp. 64~73), G. Mansfield Lindblad; Early 
American Relations and Policy in the Chinese Orient (pp. 91-101), James Morton 
Callahan. 

YALE Law JOURNAL, March, 1954 (Vol. 68, No. 5). International Law and Beira- 
territorial Application of the Antitrust Laws (pp. 639-654), George Winthrop Haight; 
Sources of Conflict between International Law and the Antitrust Laws (pp. 655~662), 
William Dwight Whitney. 


—~ wah. 
z 


OFFICIAL DOCUMENTS 


CONTENTS 
PAGE 
TENTH INTER-AMERICAN CONFERENOE, Caracas, March 1-28, 1954. Resolutions: 

XCII. Declaration of Noldarity serrr co wineteatearne ea aai 123 
XCV: Declaration.“of Caracas: ccsocieceiiadstnaiewwas a a a a 124 
_ XCVI. Colonies and Occupied Territories in America ........ssseeroseess 125 
XCVII. Colonies in American Territory ........ cc ccc eee ee eect eee eeees 126 

CIII. Protocol to Convention on Duties and Rights of States in the Event 
Of CIVIL STIE ngs ce iccene Pita e ors a GG hese we a NG PEW EN ERS 127 

CIV. Principles of International Law Governing the Responsibility of the 
STATO ae E OREU EN eevee ane leo Steve E Was ora buen A ats 128 

LXXXIV. Conservation of Natural Resources: Continental Shelf and Marine 
Waters: pramana a mea beaten Sse pune EEEO SUNN RRS ae 128 
XCIX. Possibility of Revising the American Treaty on Pacific Settlement ... 130 
C. Inter-American Court of Justice ........ ccc cece cee e enews 131 
CII. Inter-American Peace Committee ........... REE alee EE zas dal 


Statement of Delegation of United States of America on Final Act 


MUTUAL DEFENSE ASSISTANCE: 


Indochina-United States Agreement. Saigon, December 28, 1950 ...... iva: aie ae 
Japan-United States Agreement. Tokyo, March 8, 1954 .... ccc cee ce cee eens 
Arrangements for Return of Equipment under Art. I. Tokyo, Marck 8, 1954 
Korea-United States Treaty. Washington, October 1, 1958 ........06. SETTE 
Ee Senate Resolution of Ratification with an Understanding. January 26, 
Joint Statement by Secretary of State Dulles and President Syngman Rhee. 
August a TODS. ase E N a a hae a DS a 


Statement by Secretary of State Dulles. October 1, 1958 ....... ccc eee eeee 


133 
138 
145 
147 


TENTH INTER-AMERICAN CONFERENCE 
Caracas, Venezuela, March 1-28, 1954 


RESOLUTIONS + 


XCIII 


DECLARATION OF SOLIDARITY FOR THE PRESERVATION OF THE POLITICAL 
INTEGRITY OF THE AMERICAN STATES AGAINST THE INTERVENTION 
OF INTERNATIONAL COMMUNISM 


ee 


WHEREAS: : 


The American Republics at the Ninth International Conference of Amer- 
ican States declared that international communism, by its anti-democratic 
nature and its interventionist tendency, is incompatible with the concept of 
American freedom, and resolved to adopt within their respective territories 
the measures necessary to eradicate and prevent subversive activities; 

The Fourth Meeting of Consultation of Ministers of Foreign Affairs 
recognized that, in addition’ to adequate internal measures in each state, 
a high degree of international cooperation is required to eradicate the 
danger which the subversive activities of international communism pose for 
the American states; and 

The aggressive chatera of the international communist movement con- 
tinues to constitute, in the context of world affairs, a special and immediate 
threat to the national institutions and the peace and security of the Ameri- 
can states, and to the right of sach state to develop its cultural, political, 
and economic life freely and naturally without intervention in its internal 
or external affairs by other states, 


The Tenth Inter-American Gonfarénée 


I 
Camnaieen: : 


The activities of the international ommon movement as constituting 
intervention in American affairs; 


EXPRESSES: 


The determination of the American states to take the necessary measures 
to protect their political independence against the intervention of interna- 
tional communism, acting in the interests of an alien despotism; l 


1 Final Act, signed March 28, 1954. Pan American Union, Congress and Conference 
Series, No. 33. 
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Re-TERATES : 

Th2 faith of the peoples of America in the effective exercise of representa- 
tive democracy as the best means to promote their social and political 
progress; and ~ 
_ DEDLARES: 

That the domination or control of the political institutions of any Ameri- 
ean state by the international communist movement, extending to this 
Hemisphere the politicel system of an extra-continental power, would con- 
stitute a threat to the scvereignty and political independence of the Ameri- 
can states, endangering the peace of America, and would eall for a Meeting 
of Consultation to consider the adoption of appropriate action in accordance 
with existing treaties. 


II 

REDSOMMENDS: 

That, without prejudice to such other measures as they may consider 
desirable, special attention be given by each of the American governments 
to the following steps for the purpose of counteracting the subversive ac- 
tivitizs of the internat:onal communist movement within their respective 
jurisdictions: 


1. Measures to requize disclosure of the identity, activities, and sources 
of funds of those who ere spreading propaganda of the international com- 
munist movement or wno travel in the interests of that movement; and of 
those who act as its agents or in its behalf; and 

2. The exchange of information among governments to assist in fulfilling 
the purpose of the resolutions adopted by the Inter-American Conferences. 
and Meetings of Ministers of Foreign Affairs regarding international com- 
munism. 


mt 


This declaration of “oreign policy made by the American republies in 
relation to dangers originating outside this Hemisphere is designed to 
protect and not to imvsair the inalienable right of each American state 
freely to choose its own form of government and economic system and: to 
live Its own social and zultural life. 


XCV 


DECLARATION OF CARACAS 


The Tenth Inter-American Conference 


REAFFIRMS: 


Tbe fundamental principles and aims of the Charter of the Organization 
of American States, the American Declaration of the Rights and Duties of 
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Man, the Universal Deélaration of Human Rights, and the resolutions of 
the Organization that refer to those principles and aims; 


REITERATES : 

Recognition of the inalienable right of each American state to choose 
freely its own institutions in the effective exercise of representative democ- 
racy, as a means of preserving its political sovereignty, achieving its eco- 
nomic independence, and living its own social and cultural life, without 
intervention on the part of any state or group of states, either directly or 
indirectly, in its domestic or external affairs, and, particularly, without 
the intrusion of any form of totalitarianism ; 


RENEWS: 
The conviction of the American states that one of the most effective 
„~ sueans of strengthening their democratic institutions is to increase respect 
for the individual and social rights of man, without any discrimination, 
and to maintain and promote an effective policy of economic well-being and 
social justice to raise the standard of living of their peoples; 


RESOLVES: 

To unite the efforts of all the American states to apply, develop, and 
perfect the above-mentioned principles, so that they will form the basis of 
firm and solidary action designed to attain, within a short time, the effective 
realization of the representative democratic system, the rule of social justice 
and security, and the economie and cultural cooperation essential to the 
mutual well-being and prosperity of the peoples of the Continent; and 


DECLARES: , 
That this resolution shall be known as the ‘‘ Declaration of Caracas.” 


XCVI 
COLONIES AND OCCUPIED TERRITORIES IN AMERICA 


WHEREAS: 


The common devotion to liberty of the peoples of America has its roots 
in the achievement of emancipation, and inter-American solidarity will not 
acquire its true breadth and depth so long as there remain on the Continent 
territories occupied by extracontinental countries and peoples deprived 
of the right to govern themselves; 

The present stage of evolution of these peoples, which has given them the 
consciousness of their right to self-determination, makes more urgent than 
ever the final elimination of colonialism in any of its forms; and 

As a result of their devotion to the pacific settlement of international 
disputes, the use of force to maintain colonialism and the occupation of 
territories in America affects the American republics, 
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The Tenth Inter-American Conferences 
RESOLVES: 


1. To declare that it is the will of the peoples of America that colonial- 
ism maintained against the desire of peoples, and the occupation of terri- 
tories, be definitively ended. 

2. To express the sympathy of the American republics with the legiti- 
mate aspiration of now-subject peoples to attain their sovereignty. 

3. To proclaim the solidarity of the American republics with the just 
claims of the peoples of America with respect to the territories occupied by 
‘extracontinental countries. 

4. To reiterate the faith of the American republics in the methods of 
pacific settlement set forth in treaties in effect, and to repudiate the use 


of force to maintain colonial systems and the occupation of territories in 


America. 
AXCVII 


CoLONIES IN AMERICAN TERRITORY 

WHEREAS: 

Resolution XXXIII of the Ninth International Conference of American 
States expressed the common aspiration of the American states that the 
colonial system on the Continent should be broaght to an end; 

The American Committee on Dependent Territories, appointed by the 
Ninth International Conference of American States, submitted a report, 
which had been entrusted to it by the aforementioned Conference; 

‘America will have fully realized its historical destiny and fulfilled its 
mission of liberty only when there are no more American territories under 
the colonial system of extracontinental nations ; 

It is necessary, through pacific means and with the understanding and 
assistance of the interested extracontinental countries, to find the best way 
to enable the above-mentioned territories to organize their own autonomous 
existence, so that they will be converted into sovereign members of the 
community of nations; 

It is a permanent aspiration of the peoples of this Hemisphere to con- 
tribute to the end that the aforementioned territories may emerge from the 
present regime of subordination in order to participate, on a basis of 
equality and independence, in the benefits of the American community and 
the responsibilities of international life; 

The Charter of the United Nations assigns to the administering powers 
the ‘‘sacred trust’’ of developing the ability of non-self-governing terri- 
tories to govern themselves, and to assist them in the development of their 
free political institutions; 

The member states of the Organization of American States are likewise 
members of the United Nations, of which the Organization is a regional 


wn 
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agency, under Article 52 (2) of the United Nations Charter and Article 
1 of the Charter of the Organization of American States; and 

Both the American states and the extracontinental powers are thus 
competent, with respect to common problems, to study and concern them- 
selves with promoting the application of the provisions of the United 
Nations Charter, with a view to the effective realization of the high aims 
that inspired. them, 


The Tenth Inter-American Conference 


RESOLVES : 
1. To declare the necessity that the extracontinental countries having 


colonies in the territory of America not delay in carrying to completion the 
measures contained in the provisions of the United Nations Charter in 


~~~Srder to make it possible for the respective peoples to exercise fully their 


right of self-determination, so that colonialism in America shall be defin- 
itively eliminated. . 
2. To declare that the present resolution does not refer to territories that 
are the subject of litigation or claim between extracontinental countries 
and some American republics. 
3. To transmit to the United Nations all the texts of the discussions re- 
garding topie 2 of the Agenda of the Tenth Inter-American Conference. 


CII 


PROTOCOL TO THE CONVENTION ON Duties AND RIGHTS or STATES 
‘IN THE EVENT OF CIVIL STRIFE 

WHEREAS: 

The Council of the Organization of American States transmitted to this ` 
Conference, as a working document, a Draft Protocol to the Habana Con- 
vention of 1928 on Duties and Rights of States in the Been? of Civil Strife, 
prepared by one of its Committees; and 

Numerous amendments to that draft protocol have been submitted, which 
makes it advisable for the governments to express their views thereon 
directly and in due course, 


The Tenth Inter-American Conference 


RESOLVES: 


1. To transmit to the Council of the Organization of American States the 
Draft Protocol to the Habana Convention of 1928 on Duties and Rights of 
States in the Event of Civil Strife, together with the amendments and ob- 
servations thereon submitted by. the governments to this Conference for 
consideration. 

2. To request the Council of the Organization to study and modify, to 
the extent that may be necessary, the draft protocol, taking into considera- 
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tion the amendments and observations mentioned in paragraph 1, the ob- 
servations that the governments may wish to send, and the additional 
suggestions that the members of the Council might make during the study 
of that draft protocol. 

3. That when the protocol is approved by the Council of the Organization 
it be opened for signature by the governments, at.the Pan American Union. 


CIV 


PRINCIPLES OF INTERNATIONAL Law GOVERNING THE 
RESPONSIBILITY OF THE STATE 
W2uEREAS: 


The General Assembly of the United Nations, during its Eighth Session, 
requested the International Law Commission to proceed to the codification , 
of the principles of international law that govern the responsibility of the 
State ; 

Pursuant to the provisions of the pertinent instruments, closer relations - 
and cooperation between the International Law Commission of the United 
Nations and the inter-American organs charged with the development and 
codification of international law should be encouraged; and 

Tke American Continent has made a notable contribution to the develop- 
ment and to the codification of the principles of international law that 
govern the responsibility of the State, 


Tre Tenth Inter-American Conference 


RESOLVES: 


Te recommend to the Inter-American Council of Jurists and its per- 
manent committee, the Inter-American Juridical Committee of Rio de 
Janeiro, the preparation of a study or report on the contribution the 
American Continent has made to the development and to the codification of 
the >rinciples of international law that govern the responsibility of the 
State. 


LXXXIV 


CONSERVATION OF NATURAL RESOURCES: THE CONTINENTAL SHELF 
AND MARINE WATERS 


WHEREAS: 


Progress in scientific research as well as technical progress have rendered 
possible the exploration and utilization of natural resources (biological, 
mineral, power, ete.) which exist in the oceanic waters, in strata submerged 
under the sea, and in the subsoil of the continental and insular shelf; 

There is a geological continuity and physical unity between the insular 
and continental territory of each state and its respective submarine shelf, 
which forms a geographic unit with the adjoining land; 
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It is an obvious fact that technical development concerning the means 
of exploration and exploitation of the wealth of the submarine shelf and 
waters of the sea has resulted in the states’ proclaiming the right to 
protect, conserve, and develop these resources as well as to ensure their 
use. and benefit; 

It is to the general interest to conserve such wealth and to utilize it 
properly for the benefit of the riparian state, the Continent, and the 
community of nations, as was recognized in the Economic Charter of the 
Americas and Resolution TX adopted at the Ninth International Confer- 
ence of American States, held in Bogotá in 1948, which called to the 
attention of the American states the fact that the continued depletion of 
renewable natural resources is incompatible with the objective of a higher 

B standard of living for the American peoples, since the progressive reduction 
-~ of the potential supply of food and raw materials would. eventually weaken 
the economies of the American republics; and 

It is desirable to promote, in cooperation with all the states of the Conti- 
nent, the development of scientific research in the field of oceanography, 


The Tenth Inter-American Conference 


REAFFIRMS: 

1. The interest of the American states in the national declarations or 
legislative acts that proclaim sovereignty, jurisdiction, control, or rights 
to exploitation or surveillance to a certain distance from the coast, of the 
submarine shelf and oceanic waters and the natural resources which may 
exist therein. 

2. That the riparian states have a vital interest m the adoption of legal, 
administrative, and technical measures for the conservation and prudent 
utilization of the natural resources existing in, or that may be discovered 
in, the areas mentioned, for their own benefit and that of the Continent 
and the community of nations; 


RESOLVES: 

1. That the Council of the Organization of American States shall convoke 
a Specialized Conference in the year 1955 for the purpose of studying as 
a whole the different aspects of the juridical and economic system govern- 
ing the submarine shelf, oceanic waters, and their natural resources in the 
light of present-day scientific knowledge. 

2. That the Council request pertinent inter-American organizations to 
render necessary cooperation in the preparatory work that the said Spe- 
cialized Conference requires; and 


RECOMMENDS: 


To the Council of the Organization of American States the study of the 
possibility of establishing in the Galapagos Islands, in agreement with the 
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Government of Ecuador, an Inter-American Oceanographic Institute which, 
in collaboration with other specialized organizations, shall give preferen- 
tial attention to scientific research in oceanography in its several fields 
(geological, historical, static, dynamic, biological, and economic) with a 
view to obtaining, through the cooperation of all the member states, a better 
understanding and utilization of the natural resources of oceanic waters, 
submerged strata, and the subsoil. 


XCIX 


POSSIBILITY oF REVISING THE AMERICAN TREATY ON 
Pacrric SETTLEMENT 


The Tenth Inter-American Conference 


RECOMMENDS: 

That the member states that may wish to do so, ratify the American 
Treaty on Pacifie Settlement as soon as they find it possible or, in response 
to the inquiry entrusted to the Council of the Organization, state the reasons 
for their desire to introduce amendments to the aforementioned Treaty ; 


ÅGREES: 

1. That the Council of the Organization of American States conduct an 
inquiry among the member states to ascertain the suitability of, and the 
appropriate opportunity for, proceeding to revise the American Treaty on 
Pacific Settlement; and that, if the decision is affirmative, the Inter-Ameri- 
‘ean Council of Jurists and its permanent committee, the Inter-American 
Juridical Committee, study the possibility of revising the Pact of Bogota, 
and formulate preliminary drafts of the various texts which may be ex- 
pected to be accepted. For the above-mentioned purposes, the Council of 
the Organization of American States shall transmit to the Inter-American 
Juridical Committee the minutes and other documents produced during the 
consideration of this matter by the Tenth Inter-American Conference. 

2. The results of the studies made by the Inter-American Council of 
Jurists and the Inter-American Juridical Committee shall be transmitted to 
the Council of the Organization of American States so that a report and the 
pertinent proposals may be prepared, which shall then be submitted to the 
Eleventh Inter-American Conference for consideration; and 


EXPRESSES: 

Its appreciation to the honorable Delegation of Brazil for the valuable 
contribution represented by Document 31, which it submitted to the Con- 
ference, on ‘‘ Possibilities of Revision of the American Treaty on Pacific 
Settlement (Pact of Bogotá)”. 


J 
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C 


l INTER-AMERICAN COURT OF JUSTICE 
WHEREAS: 


In accordance with the criterion maintained at previous inter-American 
meetings, the Eighth International Conference of American States, in its 
Resolution XXV, recognized that the establishment of an Inter-American 
Court of International Justice is closely linked with the problems of peace 
in America, because justice is one of the elements that assure the free 
exercise of rights and serve to maintain a continental consciousness of 
harmony among the American states, based on the supremacy of juridical 
standards; and 

In this Conference, as at the Fourth Meeting of Consultation of Ministers 


~~ ?£ Foreign Affairs, many opinions have been expressed to the effect that an 


Inter-American Court of Justice should be established, 


The Tenth Inter-American Conference 
RESOLVES: 


1. That the Council of the Organization of American States ascertain the 
position of each of the member states with respect to the idea of constituting 
an Inter-American Court of Justice, and that, in the event that there is a 
majority which pronounces favorably upon it, the Inter-American Council 
of Jurists and its permanent committee, the Inter-American Juridical Com- 
mittee, prepare a preliminary draft statute for the aforesaid Court, 
keeping in mind the studies which have been made for that purpose, in- 
cluding the draft presented for consideration to the Tenth Conference by 
the Government of El Salvador as well as the minutes and other documents 
produced during the examination of this matter by the Conference. 

2. That the Council of the Organization of American States, having 
before it the result of the work of the Inter-American Council of Jurists 
and the Inter-American Juridical Committee, prepare the report and 
definitive draft, and submit them to the Eleventh Inter-American Confer- 
ence for consideration, together with the draft relating to the possible re- 
vision of the Inter-American Treaty on Pacific Settlement (Pact of Bogota). 

3. To express its appreciation to the honorable Delegation of El Salvador 
for the valuable contribution represented by the Draft Statute on the Inter- 
American Court of Justice which it presented. 


CII 


INTER-ÅMERICAN PEACE COMMITTEE 
WHEREAS: 


The Inter-American Peace Committee has submitted its second report 
regarding its establishment and its activities, and a draft resolution on its 
structure and functioning; 
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Peaceful relations heve always been one of the highest aims both of the 
American republics incividually and of the community today constituting 
the Organization of American States; and 

It is advisable to set down expressly and clearly the structure and basic 
standards of operation of the Inter-American Peace Committee, 


The Tenth Inter-American Conference 
RESOLVES: 


1. To express its confidence in the Inter-American Peace Committee and 
to continue that body, which was established by virtue of Resolution XIV 
of the Second Meeting of Consultation of Ministers of Foreign Affairs. 

2. To request the Council of the Organization of American States to 
prepare as soon as possible a new statute for the Inter-American Peace 
Committee, based on tie draft prepared by the Committee and submitiea~ - 
to this Conference, and taking also into consideration the various amend- 
ments and observations submitted by the governments to the Conference, 
as well as any that their representatives may submit when the Council 
discusses this matter. 

3. That the draft referred to in paragraph 2 be submitted opportunely 
to the governments of the member states prior to its final approval by the 
Council. 

4. That the present Statute continue in force until the new one is ap- 
proved by the Council. 


STATEMENT OF THE DELEGATION OF THE UNITED States oF AMERICA 
ON THE FINAL Act 


The Uniied States cf America, in signing the Final Act, confirms the 
positions taken by its delegation in the several committees and plenary 
sessions of the Conference; records here that its support of resolutions of 
the Conference is subject to appropriate action by its lawfully authorized 
agencies on those resolutions having financial implications, and subject 
to limitations contained in the Constitution of the United States, under 
which certain matters come within the competence of the respective States 
of the Union rather than of the Federal Government; and reiterates that 
the most effective way to promote human rights may be by education, ex- 
ample, and publicity. 


wyt ee ~N Jo 


MUTUAL DEFENSE ASSISTANCE 


INDOCHINA—-AGREEMENT BETWEEN THE UNITED STATES 
OF AMERICA AND CAMBODIA, FRANCE, LAOS, 
AND VIET-NAM 


Signed at Saigon, December 23, 1950; m force same date * 


The Government of the United States of America, and the Governments 
of Cambodia, France, Laos and Vietnam: 

Recognizing the common interest of the free peoples of the world in 
the maintenance of the independence, peace, and security of nations de- 
voted to the principles of freedom ; 

Considering that the Governments of Cambodia, France, Laos and 
Vietnam are engaged in a cooperative effort toward: these com as members 
of the French Union; 

Considering that, in furtherance of those common jois the Govern- 
ment of the United States of America has enacted Public Law 329, 81st 
Congress,’ which permits the United States of America to furnish military 
assistance to certain other nations dedicated to those principles; 

Desiring to set forth the understandings which shall govern the furnish- 
ings of military assistance by the United States of America under Public 
Law 3829, 81st Congress, to the forces of the Associated States and the 
French Union in Indochina, 

Have agreed as follows: 

ÅRTICLE I 


Any assistance furnished under this agreement will be governed by the 
following basic considerations: 


1. All equipment, material and services, made available by the United 
States of America under the terms of this agreement to the States signatory 
to it, in accordance with their needs, will be furnished-under such pro- 
visions, and subject to such terms, conditions and termination provisions of 
Public Law 329, 81st Congress, as amended,’ as affect the furnishing of 
such assistance, and such other applicable United States of America law 
as may hereafter come into effect. 

2. In accordance with the principles of mutual aid, each Government 
receiving equipment, material, or- services from the Government of the 
United States of America under this agreement agrees to facilitate the 


* Treaties and Other International Acts Series, No. 2447, Department of State Publi- 
eation 5119. 


163 Stat. 714; 22 U. S. C. §§ 1571-1604 [this JOURNAL, Supp., Vol. 44 (1950), 
p. 29]. 
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production, transport, within its means, and the transfer to the Govern- 
ment of the United States of America for such period of time, in such 
quantities and upon such terms and conditions of purchase as may be 
agreed upon, of raw and semi-processed materials required by the United 
States of America as a result of deficiencies or potential deficiencies in its 
own resources, and which may be available in their territories. 

The conditions governing such transfers will be object of particular 
agreements and will take into account the needs of these states and the 
normal requirements of the French Union with respect to internal con- 
sumption and commercial export of such materials. 


ARTICLE Il 


The signatory powers, ‘recognizing that the effectiveness of military 
assistance will be enhanced if maximum use is made of existing facilities, 
Have resolved that: 


1. The Governments of Cambodia, France, Laos and Vietnam shall co- 
operate to assure the efficient reception, distribution and maintenance of 
such equipment and materials as are furnished by the United States of 
America for use in Indochina. l 

2. Jach Government receiving aid from the United States of America 
shall, unless otherwise agreed to by the Government of the United States 
of America, retain title to all such equipment, material or services so trans- 
ferred. 

3. Hach Government receiving aid from the United States of America 
shall also retain full possession and control of the equipment, material or 
services to which they have such title, taking into account the accords and 
agreements which now exist between Cambodia, France, Laos and 
Vietnam. 

4, With respect to aid received from the United States of America, each 
State shall designate a member or representative of the High Military Com- 
mittes and authorize such person to receive from the Government of the 
United States of America the title to the materials received. Each State 
shall, as the need exists, provide for such extensions of that authority as may 
be nezessary to insure the most efficient reception, distribution and mainte- 
nance of such equipment and materials as are furnished by the United 
States of America. 

5. Hor aid received from the United States of America destined ex- 
clusively for forces of the French Union in Indochina, the Commander in 
Chief of the French Forces in the Far East or his delegate shall be the 
person authorized to accept title. 
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ARTICLE IIT 


Taking into consideration the military conventions concluded between 
France and the Governments of Cambodia, Laos, and Vietnam, each Gov- 
ernment receiving grants of equipment, material or services from the 
Government of the United States of America pursuant to this agreement, 

' Undertakes: 


: 1. To use effectively such assistance only within the framework of the 
mutual defense of Indochina. 

2. To take appropriate measures consistent with security to keep the 
public informed of operations under this agreement. 

3. To take security measures which will be agreed upon with the United 
States of America in each case to prevent the disclosure or compromise of 
classified articles, services, or information received under this agreement. 

4. To take appropriate action to prevent the illegal transportation into, 
out of, and within the area of Indochina, including the territorial waters 
thereof, of any equipment or materials substitutable for, or of similar 
category to, those being supplied by the United States of America under 
this agreement. 

5. To provide local currency for such administrative and operating 
expenses of the Government of the United States of America as may arise 
in Indochina in connection with this agreement, taking into account ability 
to provide such currency. An Annex to this agreement will be agreed be- 
tween the United States of America on one hand [and] the States of 
Cambodia, France, Laos and Vietnam on the other, with a view to making 
arrangements for the provision of local currency within the limits of an 
overall sum to be fixed by common agreement. 

6. To enter into any necessary arrangements of details with the Govern- 
ment of the United States of America with respect to patents, the use of 
local facilities, and all other matters relating to operations In connection 
with furnishing and delivering of materials in accordance with this agree- 
ment. 

7. To consult with the Government of the United States of America, from 
time to time, to establish means for the most practicable technical utiliza- . 
tion of the assistance furnished pursuant to this agreement. 


we apne re are 


ARTICLE IV 
To facilitate operations under this agreement, each Government agrees: 


1. To grant, except when otherwise agreed, duty-free treatment and 
exemption from taxation upon Importation, exportation, or movement 
within Indochina, of products, material or equipment furnished by the 
United States in connection with this agreement. 
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2. To receive within its territory such personnel of the United States of 
America as may be required for the purposes of this agreement and to 
exterd to such personnel facilities freely and fully to carry out their as- 
signed responsibilities, including observation of the progress and the tech- 
nical use made of the assistance granted. Such personnel will in their 
relat-ons to the Government of the country to which they are assigned, 
operate as part of the diplomatic mission under the direction and control 
of the Chief of such missions of the Government which they are serving. 


ARTICLE V 


1. This agreement shall enter into force upon signature. Any party 
may withdraw from this agreement by giving written notice to all other 
parties three months in advance. 

2. The Annexes to this agreement form an integral, part thereof. 

3. This agreement shall be registered with the Secretary General of the 
United Nations in compliance with the provisions of Article 102 of the 
Charter of the United Nations.* 

In witness thereof the respective representatives, duly authorized for this 
purpose, have signed the present agreement. 

Dane in quintuplicate in the English, Cambodian, French and Vietna- 
mese ? languages at Saigon on this 23 day of December, 1950. 

AL texts will be authentic, but in ease of divergence, the English and: 
French shall prevail. 

Donato R HEATH ; 
Huu VORABONG 
V. Sar G. DE LATTRE 
[SEAL] 


ANNEX A 


In implementation of paragraph 5 of Article ILI of the agreement for 
Muttal Defense Assistance in Indochina, the Governments of Cambodia, 
France, Laos and Vietnam will deposit piasters at such times as requested 
in accounts designated by the diplomatic missions of the United: States at 
Phncm Penh, Vientiane, and Saigon, not to exceed in total 6,142,230$ . 
plasters for the use of these missions on behalf of the Government of the 
United States of America for administrative expenses in the States of 
Cambodia, Laos and Vietnam in connection with carrying out that agree- 
ment for the period ending June 30, 1951. 

The piasters will be furnished by each of the Governments of Cambodia, 
France, Laos and Vietnam in accordance with percentages agreed upon 
amor.g the four Governments, taking into consideration the amount of mili- 
tary aid received by each Government. This Annex will be renewed with 


1 Treaty Series 993; 59 Stat. 1052. 
2 Also Laotian text. 
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appropriate modifications for the fiscal year ending June 30, 1952, and 
similarly thereafter before the end of each current fiscal year, for the dura- 
tion of the agreement. 

ANNEX B 


In recognition of the fact that personnel who are nationals of one 
country, including personnel temporarily assigned, will in their relations 
with the Government of the country to which they are assigned, operate 
as part of the Diplomatic Mission of the Government of their country under 

` the direction and control of the Chief of that Mission, it is understood, in 
connection with Article IV, paragraph 2, of the Mutual Defense Assistance 
Agreement, that the status of such personnel, considered as part of the: 
Diplomatic Mission of such other Government, will be the same as the 
status of personnel of corresponding rank of that Diplomatic Mission who 
_—— âre nationals of that country. 
The personnel will be divided into 3 categories: 


(a) Upon appropriate notification of the other, full diplomatic status” 
will be granted to the senior military member and the senior Army, Navy 
and Air Force officer assigned thereto, and to their respective immediate 
deputies. | 

(b) The second category of personnel will enjoy privileges and im- 
munities conferred by international custom, as recognized by each Govern- 
ment, to certain categories of personnel of the Diplomatic Mission of the 
other, such as the immunity from civil and criminal jurisdiction of the 
host country, immunity of official papers from search and: seizure, right of 
free egress, exemption from customs duties or similar taxes or restrictions 
in respect of personally owned property imported into the host country 
by such personnel for their personal use and consumption, without preju- 
dice to the existing regulations on foreign exchange, exemption from in- 
ternal ‘taxation by the host country upon salaries of such personnel. 
Privileges and courtesies incident to diplomatic status such as diplomatic 
automobile license plates, inclusion on the ‘‘Diplomatic List’’, and social 
courtesies may be waived by both Governments for this category of per- 
sonnel. 

(c) The third category of personnel will receive the same status as the 
clerical personnel of the Diplomatic Mission. 

It is understood among the five Governments that the number of person- 
nel in the three categories above will be kept as low as possible. 


ANNEX © 


All the countries which are signatory to the agreement for Mutual De- 
fense Assistance in Indochina agree that the benefits of any modifications 
or ameliorations of this agreement in favor of any one of the contracting 
parties will be extended to all the countries party to the agreement. 
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AGREEMENT BETWEEN THE UNITED STATES OF AMERICA 
AND JAPAN 


Signed at Tokyo, March 8, 1954; in force May 1, 1954 * 


The Government of the United States of America and the Government 
of Japan, 

Desiring to foster international peace and security, within the framework 
of the Charter of the United Nations, through voluntary arrangements 
which will further the ability of nations dedicated to the purposes and 
principles of the Charter to develop effective measures for individual and 
collective self-defense in support of those purposes and principles; 

Reaffirming their belief as stated in the Treaty of Peace with Japan 
signed at the city of San Francisco on September 8, 1951 that Japan as a 
sovereign nation possesses the inherent right of individual or collective 
self-defense referred: to in Article 51 of the Charter of the United Nations; 

Recalling the preamble of the Security Treaty between the United States 
of Anerica and Japan, signed at the city of San Francisco on September 
8, 1951, to the effect that the United States of America, in the interest of 
peace and security, would maintain certain of its armed forces in and 
about Japan as a provisional arrangement in the expectation that Japan 
will itself increasingly assume responsibility for its own defense against 
direct and indirect aggression, always avoiding any armament which could 
be an offensive threat or serve other than to promote peace and security 
in accordance with the purposes and principles of the Charter of the 
Unitel Nations; 

Recognizing that, in the planning of a defense assistance progam for 
' Japar, economic stability will be an essential element for consideration in 
the development of its defense capacities, and that Japan can contribute 
only zo the extent permitted by its general economic condition and ca- 
pacitiss ; 

Taking into consideration the support that the Government of the United 
States of America has brought to these principles by enacting the Mutual 
- Defense Assistance Act of 1949, as amended, and the Mutual Security Act 
of 1951, as amended, which provide for the furnishing of defense assistance 
by the United. States of America in furtherance of the objectives referred to 
above; and 

Desiring to set forth the conditions which will govern the furnishing of 
such assistance; 

Have agreed: as follows: 

ARTICLE I 


1. Each Government, consistently with the principle that economic sta- 
bility is essential to international peace and security, will make available 


‘ * Department of State Bulletin, Vol, 30, No. 771 (April 5, 1954), p. 520. 
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to the other and to such other governments as the two Governments signa- 
tory to the present Agreement may in each case agree upon, such equipment, 
materials, services, or other assistance as the Government furnishing such 
assistance may authorize, in accordance with such detailed arrangements 
as may be made between them. The furnishing and use of any such as- 
sistance as may be authorized by either Government shall be consistent with 
the Charter of the United Nations. Such assistance as may'be made avail- 
able by the Government of the United States of America pursuant to the 
present Agreement will be furnished under those provisions, and subject 
to all of those terms, conditions and termination provisions of the Mutual 
Defense Assistance Act of 1949, the Mutual Security Act of 1951, acts 
amendatory and supplementary thereto, and appropriation acts thereunder 
which may affect the furnishing of such assistance. 

2. Each Government will make effective use of assistance received pur- 

“—~——~snant to the present Agreement for the purposes of promoting peace and 
security in a manner that is satisfactory to both Governments, and neither 
Government, without the prior consent of the other, will devote such as- 
sistance to any other purpose. 

3. Each Government will offer for return to the other, in accordance with 
terms, conditions and procedures mutually agreed upon, equipment or ma- 
terials furnished under the present Agreement, except equipment and ma- 
terials furnished on terms requiring reimbursement, and no longer re- 
quired for the purposes for which it was originally made available. 

4. In the interest of common security, each Government undertakes not 
to transfer to any person not an officer or agent of such Government, or to 
any other government, title to or possession of any equipment, materials, 
or services received pursuant to the present Agreement, without the prior 
consent of the Government which furnished such assistance. 


ARTICLE IT 


In conformity with the principle of mutual aid, the Government of 
Japan agrees to facilitate the production and transfer to the Government 
of the United States of America for such period of time, in such quantities 
and upon such terms and conditions as may be agreed upon of raw and 
semi-processed materials required by the United States of America as a’ 
result of deficiencies or potential deficiencies in its own resources, and 
which may be available in Japan. Arrangements for such transfers shall 
give due regard to requirements for domestic use and commercial export 
as determined by the Government of Japan. 


ARTICLE IIT 


_ 1. Each Government will take such security measures as may be agreed 
upon between the two Governments in order to prevent the disclosure or 
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compromise of classified articles, services or information furnished by the 
other Government pursuant to the present Agreement. 

2, Each Government will take appropriate measures consistent with 
security to keep the public informed of operations under the present Agree- 
ment. i 
ARTICLE IV 


The two Governments will, upon the request of either of them, make ap- 
propriate arrangements providing for the methods and terms of the ex- 
change of industrial property rights and technical information for defense 
which will expedite such exchange and at the same time protect private 
interests and maintain security safeguards. 


ÅRTICLE V 


The two Governments will consult for the purpose of establishing pro- 
cedures whereby the Government of Japan will so deposit, segregate, or 
assure title to all funds allocated to or derived from any programs of as- 
sistance undertaken by the Government of the United States of America 
so that such funds shall not be subject to garnishment, attachment, seizure 
or other legal process by any person, firm, agency, corporation, organization 
or government, when the Government of Japan is advised by the Govern- 
ment of the United States of America that any such legal process would 
interfere with the attainment of the objectives of the program of assistance. 

: ARTICLE VI 
1. The Government of Japan will grant 
‘a, Exemption from duties and internal taxation upon importation or 
` exportation to materials, supplies or equipment imported into or 
exported from its territory under the present Agreement or any 
similar agreement between the Government of the United States of 

America and the Government of any other country receiving as- 

sistance, except as otherwise agreed to; and . 

b. Exemption from and refund of Japanese taxes, as enumerated in 
the attached Annex E, so far as they may affect expenditures of or 
financed by the Government of the United States of America effected 

| in Japan for procurement of materials, supplies, equipment and 

: services under the present Agreement or any similar agreement be- 

. tween the Government of the United States of America and the 
Government of any other country receiving assistance. 


2. Exemption from duties and exemption from and refund of Japanese 
taxes as enumerated in the attached Annex E will apply, in addition, to any 
other expenditures of or financed by the Government of the United States 
of America for materials, supplies, equipment and services for mutual 


defense, including expenditures made in conformity with the Security 
i 
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Treaty between the United States of America and Japan or any foreign 
aid program of the Government of the United States of America under the 
Mutual Security Act of 1951, as amended, or any acts supplementary, 
amendatory or successory thereto. 


ARTICLE VII 


1. The Government of Japan agrees to receive personnel of the Govern- 
ment of the United States of America who will discharge in the territory 
of Japan the responsibilities of the latter Government regarding equipment, 
materials, and services furnished under the present Agreement, and who 
will be accorded facilities to observe the progress of the assistance furnished 
by the Government of the United States of America under the present 
Agreement. Such personnel who are nationals of the United States of 
America, including personnel temporarily assigned, will, in their relation- 





ships with the Government of Japan, operate as part of the Embassy of the 
United States of America under the direction and control of the Chief of 
the Diplomatic Mission, and will have the same privileges and immunities 
as are accorded to other personnel with corresponding rank in the Embassy 
of the United States of America. 

_ 2. The Government of Japan will make available, from time to time, to 
the Government of the United States of America funds in yen for the ad- 
ministrative and related expenses of the latter Government in connection 
with carrying out the present Agreement. 


ARTICLE VILL 


The Government of Japan, reaffirming its determination to join in pro- 
moting international understanding and good will, and maintaining world 
peace, to take such action as may be mutually agreed upon to eliminate 
causes of international tension, and to fulfill the military obligations which 
the Government of Japan has assumed under the Security Treaty between 
the United States of America and Japan, will make, consistent with the 
political and economic stability of Japan, the full contribution permitted 
by its manpower, resources, facilities and general economic condition to the 
development and maintenance of its own defensive strength and the de- 
fensive strength of the free world, take all reasonable measures which may 
be needed to develop its defense capacities, and take appropriate steps to 
ensure the effective utilization of any assistance provided by the Govern- 
ment of the United States of America. 


ARTICLE TX 


1. Nothing contained in the present Agreement shall be construed to 
alter or otherwise modify the Security Treaty between the United States 
of America and Japan or any arrangements concluded thereunder. 
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2. The present Agreement will be implemented by each Government in 
accordance with the constitutional provisions of the respective countries. 


ARTICLE X 


1. The two Governments will, upon the request of either of them, consult 
regarding any matter relating to the application of the present Agreement 
or to operations or arrangements carried out pursuant to the present 
Agreement. 

2. The terms of the present Agreement may be reviewed at the request 
of either of the two Governments or amended by agreement between them at - 
any time. 

ARTICLE XI 


1. The present Agreement shall come into force on the date of receipt by 
the Government of the United States of America of a written notice from 
the Government of Japan of ratification of the Agreement by Japan. 

2. The present Agreement will thereafter continue in force until one 
year after the date of receipt by either Government of a written notice of 
the intention of the other to terminate it, provided that the provisions of 
Article I, paragraphs 2, 3 and 4, and arrangements entered into under 
Article ILI, paragraph 1 and Article IV shall remain in force unless other- 
wise agreed by the two Governments. 

3. The Annexes to the present Agreement shall form an integral part 
thereof. 

4. The present Agreement shall be registered with the Secretariat of the 
United Nations. 

IN WITNESS WHEREOF the representatives of the two Governments, duly 
authorized for the purpose, have signed the present Agreement. 

Done in duplicate, in the English and Japanese languages, both equally 
authentic, at Tokyo, this eighth day of March, one thousand nine hundred 
fifty-four. 

For the United States of America: 

JOHN M. ALLISON 
For Japan: 
Karsuo OKAZAKI 
ANNEX A 


In carrying out the present Agreement, the Government of the United 
States of America will give every consideration, to the extent that other 
factors will permit, to procurement in Japan of supplies and equipment to 
be made available to Japan, as well as to other countries, where feasible, 
and to providing information to and facilitating the training of technicians 
from Japan’s defense-production industries. In this connection, repre- 
sentatives of the Government of Japan stated that the development of 
Japan’s defense capacities will greatly be facilitated if the Government of 
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the United States of America will give consideration to assisting in the 
financing of Japan’s defense-production industries. 

The two Governments recognize the advisability of establishing adequate 
liaison between them to facilitate procurement by the Government of the 
United States of America in Japan. 


ANNEX B 


The security measures which the Government of Japan agrees to take 
pursuant to Article ITI, paragraph 1 will be such as would guarantee the 
same degree of security and protection as provided in the United States of 
America, and no disclosure to any person not an officer or agent of the 
Government of Japan of classified articles, services or information accepted: 
by Japan, will be made without the prior consent of the Government of the 
United States of America. 

ANNEX C 


The two Governments recognize the benefits to be derived from the prin- 
ciple of standardization, and agree to the advisability of taking feasible 
joint measures to achieve that degree of standardization, with respect to 
specifications and quality, which will promote the effective utilization and 
maintenance of any assistance furnished under the present Agreement. 


ANNEX D 


In the interest of common security, the Government of Japan will co- 
operate with the Governments of the United States of America and other 


- -peace-loving countries in taking measures to control trade with nations 


which threaten the maintenance of world peace. 


ANNEX E 


To effectuate Article VI, the Governments of the United States of America 
and Japan agree as follows: 


1. The Japanese taxes referred to in Article VI, paragraph 1b and para- 
graph 2, are as follows: 


a. Commodity tax; 

b. Traveling tax; 

c. Gasoline tax; 

d. Electricity and gas tax. 


2. With respect to any present or future taxes of Japan not specifically 
referred to in this Annex which might be found to be applicable to the 
expenditures covered by Article VI, the two. Governments will agree 
upon procedures for granting exemption and refund. 

3. Exemption from duties and exemption from and refund of Japanese 
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taxes will be applied upon appropriate certification by the Government 
of the United States of America. 

4, Materials, supplies and equipment Imported into or procured by the 
Government of zhe United States of America m Japan exempt 
from duties and taxes under Article VI, shall not be disposed of in 

. Japan except as such disposal may be authorized by the authorities 
of the United States of America and Japan in accordance with mutu- 
ally agreed condicions. : 

5. Nothing in Article VI, or this Annex shall be construed to 


a. Require exemption from import or export procedures provided for 
by the laws of Japan, or 

b. Affect exemption from duties and internal taxation provided for by 
the laws of Japan in accordance with existing agreements and ar- 
rangements sueh as the Administrative Agreement under Article 
III of the Security Treaty between the United States of America 
and Japan. 

ANNEX F 


1. With respect to the facilities to be accorded by the Government of 
Japan to the personnel of the Government of the United States of America 
who, pursuant to Article VII of the present Agreement, will discharge in 
Japan responsibilities of the Government of the United States of America 
to okserve the progress of assistance furnished in pursuance of the present 
Agreement, the two Gcvernments agree that such facilities to be accorded 
shall be reasonable and not unduly burdensome upon the Government of 
Japan. 

2. The two Governm2nts agree that the number of such personnel to be 
accorded diplomatic privileges will be kept as low as possible. 

3. It is understood between the two Governments that the status of such 
perscnnel of the nationality of the United States of America, considered 
part of the Diplomatie Mission of the Government of the United States of 
America, will be the same as the status of personnel of corresponding rank 
of the Embassy of the United States of America in Japan. 

Suzh personnel will be divided into three categories: 


a. Upon appropriate notification by the Government of the United States 
of America, full diplomatic status will be granted to the senior military 
member and the senior Army, Navy and Air Force officer assigned thereto, 
and to their respective immediate deputies. | 

b. The second category of personnel will enjoy privileges and immunities 
conferred: by international eustom to certain categories of personnel of 
the Embassy of the United States of America in Japan, such as the im- 
munity from civil and ariminal jurisdiction of Japan, immunity of official 
papers from search anc seizure, right of free egress, exemption from cus- 
toms duties or similar taxes or restrictions in respect of personally owned 
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property imported into Japan by such personnel for their personal use and 
consumption, without prejudice to the existing regulations on foreign 
exchange, exemption from internal taxation by Japan upon salaries of such 
personnel. Privileges and courtesies incident to diplomatic status such as 
diplomatic automobile license plates, inclusion on the ‘‘Diplomatie List,” 
and social courtesies may be waived by the Government of the United States 
of America for this category of personnel. . 

c. The third category of personnel will receive the same status as the 
clerical personnel of the Embassy of the United States of America in Japan. 


ANNEX G 


1. The two Governments agree to restrict to the minimum necessary the 
amount of expenses to be made available from time to time by the Govern- 
ment of Japan pursuant to Article VII. 

2. The two Governments also agree that the Government of Japan may, 
in lieu of meeting the expenses referred to in the preceding paragraph, 
make available necessary and suitable real estate, equipment, supplies and 
services. 

3. The two Governments agree that, in consideration of the contributions 
in kind to be made available by the Government of Japan, the amount of 
yen to be made available as a cash contribution by the Government of Japan 
in accordance with arrangements as may be agreed upon between the two 
Governments. 

4, The contributions by the Government of Japan will be made available 
in accordance with arrangements as may be agreed upon between the two 
Governments. 

5. The two Governments further agree that, in consideration of the con- 
tributions in kind to be made available by the Government of Japan during 
the initial period from the date of coming into force of the present Agree- 
ment to March 31, 1955, the amount of cash contributions by the Government 
of Japan for such period shall not exceed Three Hundred Fifty-Seven Mil- 
lion Three Hundred Thousand Yen (¥357,300,000). 


ARRANGEMENTS FOR RETURN OF EQUIPMENT UNDER ARTICLE I OF THE 
MUTUAL DEFENSE Assistance AGREEMENT BETWEEN THE 
UNITED States oF AMERICA AND JAPAN 


The Government of the United States of America and the Government 
of Japan agree to the following arrangements under the Mutual Defense 
Assistance Agreement between the two countries signed today, respecting 
the disposition of equipment and materials furnished by the Government 
of the United States of America under the said Agreement, and no longer 
required for the purposes for which originally made available: 


1. The Government of Japan will report to the Government of the United 
States of America, through the Military Assistance Advisory Group, such 
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equipment and materials furnished under end item programs as are no 
longer required in the furtherance of the Mutual Defense Assistance Agree- 
ment between the United States of America and Japan. The Military As- 
sistance Advisory Group shall not be precluded from drawing to the atten- 
tion of the authorities of the Government of Japan any equipment or 
materials which the Military Assistance Advisory Group considers to be ` 
within paragraph 3 of Article I of the said Agreement and when so notified 
the Government of Japan will enter into consultation with the Government 
of the United States of America concerning the return to the Government 
of the United States ef America of such equipment and materials in ac- 
cordance with procedures set forth in the following paragraphs. 

2. The Government of the United States of America may accept title to 
such equipment and materials for transfer to a third country or for such 
other disposition as may be made by the Government of the United States 
of America. 

&, When title is accepted by the Government of the United States of 
America, such equipment and materials will be delivered free alongside 
ship at a Japanese port in case ocean shipment is required, or free on board - 
inland carrier at a shipping point in Japan designated by the Military As- 
sistance Advisory Group in the event ocean shipping is not required, or,. 
in the case of flight-deliverable aircraft, at such airfield in Japan as may 
be designated by the Military Assistance Advisory Group. 

4. Such equipment and materials reported: no longer required by the 
Government of Japan and not accepted by the Government of the United 
States of America for redistribution or return will be disposed of as may be 
agreed between the Governments of the United States of America and 
Japan. 

5, Any salvage or scrap from equipment and materials furnished: under 
the Mutual Defense Assistance Agreement shall be reported to the Govern- 
ment of the United States of America in accordance with paragraph 1 and 
shall be disposed of in eccordance with paragraphs 2, 3 and 4 of the present. 
Arrangements. Salvage or scrap which is not accepted by the Government 
of the United States of America will be used to support the defense effort 
of Japan or of other countries to which military assistance is being fur- 
nished by the Government of the United States of America. 

IN WITNESS WHEREOF the representatives of the two Governments, duly 
authorized for the purpose, have signed the present Arrangements. 

Done in duplicate, in the English and Japanese languages, both equally 
authentic, at Tokyo, this eighth day of March, one thousand nine hundred 
fifty-four. ; 

For the Government of the United States of America: 

JoHN M. ALLISON 
F'or the Government of Japan: 
Karsuo OKAZAKI 
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UNITED STATES OF AMERICA-REPUBLIC OF KOREA TREATY — 


Signed at Washington, October 1, 1953; ratified by the parties, | 
but ratifications not yet exchanged + 


The Parties to this Treaty, 


Reaffirming their desire to live in peace with all peoples and all 
governments, and desiring to strengthen the fabric of peace in the 
Pacific area, l 

Desiring to declare publicly and formally their common determina- 
tion to defend themselves against external armed attack so that no 
potential aggressor could be under the illusion that either of them 
stands alone in the. Pacific area, | 

Desiring further to strengthen their efforts for collective defense for 
the preservation of peace and security pending the development of a 
more comprehensive and. effective system of regional security in the 
Pacific area, 

Have agreed as follows: 


ARTICLE J 


The Parties undertake to settle any international disputes in which they 
may be involved by peaceful means in such a manner that international 
peace and. security and justice are not endangered and to refrain in their 
international relations from the threat or use of force In any manner 
inconsistent with the Purposes of the United Nations, or obligations as- 
sumed by any Party toward the United Nations. 


ARTICLE IT 


The Parties will consult together whenever, in the opinion of either of 
them, the political independence or security of either of the Parties is 
threatened by external armed attack. Separately and jointly, by self help 
and mutual aid, the Parties will maintain and develop appropriate means 
to deter armed attack and will take suitable measures in consultation and 
agreement to implement this Treaty and to further its purposes. , 


ARTICLE III 


Each Party recognizes that an armed attack in the Pacific area on either 
of the Parties in territories now under their respective administrative 
control, or hereafter recognized by one of the Parties as lawfully brought 
under the administrative control of the other, would be dangerous to its 


1 Senate Exee. A, 83rd Cong., 2d Sess. 
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own peace and safety and declares that it would act to meet the common 
danger in accordance with its constitutional processes. 


ARTICLE IV- 


The Republie of Korea grants, and the United States of America accepts, 
the right to dispose United States land, air and sea forces in and about the 
territory of the Republic of Korea as determined by mutual agreement. 


ARTICLE V 


This Treaty shall be ratified by the United States of America and the 
Republic of Korea in accordance with their respective constitutional 

processes and will come into force when instruments of ratification thereof 
- have been exchanged by them at Washington. 

: ÀÅRTICLE VI 

This Treaty shall remain in force indefinitely. Either Party may termi- 
nate it one year after notice has been given to the other Party. 

IN WITNESS WHEREOF the undersigned Plenipotentiaries have signed this 
Treaty. 

Done in duplicate at Washington, in the English and Korean languages, 
this first day of October, 1953. 


For the United States of America: 
JOHN Foster DULLES 


Foz the Republic of Korea: 
Y. T. Prun 


RESOLUTION: OF RATIFICATION, WITH AN UNDERSTANDING, AS AGREED TO BY 
THE SENATE ON JANUARY 26, 1954 


Resolved (two-thirds of the Senators present concurring therein), That 
the Senate advise and consent to the ratification of Executive A, Eighty- 
thizd Congress, second session, a Mutual Defense Treaty Between the 
United States of America and the Republic of Korea, sined at Washington 
on October 1, 1953. : 

It is the understanding of the United States that neither party is obli- 
gated, under Article III of the above treaty, to come to the aid of the other 
except in case of an external armed attack against such party; nor shall 
anything in the present treaty be construed as requiring the United States 
to give assistance to Korea except in the event of an armed attack against 
territory which -has been recognized by the United States as lawfully 
brcught under the administrative control of the Republic of Korea. 
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JOINT STATEMENT BY SECRETARY OF STATE DULLES AND 
PRESIDENT SYNGMAN RHEE 


August 8, 19531 


Our friendly and understanding consultations demonstrate clearly the 
determination of the United States and the Republic of Korea to stand 
together in cordial cooperation to achieve our common objectives, including 
the reunification of Korea. 

We have today initialed a draft of a Mutual Defense Treaty. That 
treaty is designed to unite our nations in common action to meet common 

' danger and it will cement the ties which have brought us together to combat 
in Korea the menace of Communist aggression. 

Our two Governments will actively proceed with the constitutional proc- 

esses necessary to bring this treaty into full force and effect. These consti- 
tutional processes, in the case of the United States, require that the United 
States Senate consent to the ratification, The United States Senate, having 
adjourned this week, will not again be in regular session until next January. 
However, United States Senate leaders have been kept fully informed of 
the exchange of views which have led to the action we have taken today and 
it is our sincere hope that this will lead to prompt and favorable United 
States Senate action. 

Between now and the date when the Mutual Defense Treaty can be ex- 
pected to come into force and effect, our armed forces in Korea will be 
subject to the United Nations Command which will comply with the 
armistice terms. If, during this period, there should occur unprovoked 
armed attack by the Communist forces against the Republic of Korea in 
violation of the armistice, the UNC, including the Republic of Korea forces, 
would at once and automatically react, as such an unprovoked attack would 
be an attack upon and a threat to the UNC itself and to the forces ynder 
its command. Such reaction to an unprovoked armed: attack would not be 
a new war but rather a resumption by the Communist forces of the active 
belligerency which the armistice has halted. The UNC will be constantly 
alert against such an attack. 

Our Governments will promptly negotiate agreements to cover the status 
of such forces as the United States may elect to maintain in Korea after 
the Mutual Defense Treaty comes into force and effect, and the availability 
to them of Korean facilities and services needed for the discharge of our 
common task. In the meantime, the Republie of Korea will continue to 
cooperate with the UNC and the status of UNC forces in Korea and the 
availability to them of Korean facilities and services will continue as at 
present. 


1 Senate Exec. A, 83rd Cong., 2d Sess., p. 5; Department of State Bulletin, Vol. 29, 
No. 738 (Aug. 17, 1953), p. 208. 
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The armistice contemplates that a political conference will be convened 
within 3 months, that is, prior to October 27, 1953. At that conference 
the United States delegation, in cooperation with the ROK delegation and 
other delegations from the UNC side, will seek to achieve the peaceful 
unification of historic Korea as a free and independent nation. We and our 
advisers have already had a full and satisfactory exchange of views which 
we hope and trust will establish a preparatory foundation for coordinated 
efort at the political conference. 

If, after the political conference has been in session for 90 days, it be- 
comes clear to each of our governments that all attempts to achieve these 
objectives have been fruitless and that the conference is being exploited 
by the Communist delegates mainly to infiltrate, propagandize, or otherwise 
embarrass the Republic of Korea, we shall then be prepared to make a con- | 
current withdrawal from the conference: We will then consult further 
regarding the attainment of a unified, free, and independent Korea which 
is the postwar goal the United States set itself during World War II, 
which has been accepted by the United Nations as its goal and which will © 
continue to be an object of concern of United States foreign policy. 

We recognize that the Republic of Korea possesses the inherent right of 
sovereignty to deal with its problems, but it has agreed to take no unilateral 
action to unite Korea by military means for the agreed duration of the 
political conference. 

We contemplate that the projected: 3- to 4-year program for the rehabili- 
tation of the war-ruined Korean economy shall be coordinated through the 
combined economic board, under the joint chairmanship of the Korean and 
American representatives. This program contemplates the expenditure of 
approximately one billion dollars of funds, subject to appropriations 
thereof by the United States Congress. Two hundred million dollars has 
already been authorized, out of prospective defense savings. 

We have exchanged preliminary views with respect to various problems 
involving the maintenance and development of ROK land, air, and sea 
forces. 

We feel confident that the relationship thus established between our two 
Governments marks an important contribution to the developing of inde- 
pendence and freedom in the Far Hast. With unshaking faith in the 
principle of collective security, and with loyal adherence to the Charter 
cf the United Nations, we intend to move forward together toward the 
achievement of our common objective—the restoration of a unified, demo- 
eratic, and independent Korean nation. . 

There are no other agreements or understandings stated or implied re- 
sulting from these consultations other than those herein contained. 
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STATEMENT BY THE HONORABLE JOHN Foster DULLES, SECRETARY oF STATE, 
ON THE SIGNING oF THE MUTUAL DEPENSE Treaty BETWEEN 
THE REPUBLIC OF KOREA AND THE UNITED STATES 


October 1, 1953? 


I am very glad. today to have the honor of signing this treaty which last 
August President Rhee and I worked out together during my visit in 
Seoul. 

For more than 3 years the armed forces of the Republic of Korea and 
the United States have been joined together with the forces of our allies 
under the United Nations Command. in repelling the Communist aggression. 
Thus the signing of this Mutual Defense Treaty between the Republic of 
Korea and the United States of America formalizes a relationship that has 
...~already been established between our countries. 

This treaty is a defense treaty firmly dedicated to peace. Its purpose 
is to deter aggression. We have no aggressive intentions toward any 
nation, but we must recognize that in a world where the forces of ag- 
gression still constitute a threat, constant preparedness and constant 
vigilance are the price of our freedom. Bitter experience has taught us 
that weakness invites aggression; that the requirement of peace and 
security is the maintenance of our strength. Like those treaties the United 
States has already concluded with the Philippines, Australia and New 
Zealand, and: Japan, the treaty we have signed today is in full conformity 
with the aims and principles of the Charter of the United Nations. It 
affirms our belief that the security of an individual nation in the free world 
depends upon the security of its partners and constitutes another link in 
the collective security of the free nations of the Pacific. 

It 1s our intent to proceed actively to bring the treaty into full force 
and effect. In the United States, the constitutional processes require the 
consent of the United States Senate to the ratification. It is our sincere 
hope that the full exchange of views with its leaders which has taken place 
during the development of this treaty will lead to prompt and favorable 
action by the United States Senate when its next regular session convenes 
in January. 

As set forth in the joint statement of August 8 by President Rhee and 
myself, between now and the date when the Mutual Defense Treaty can 
be expected to come into force and effect, the armed forces of our two 
nations in Korea will be subject to the United Nations Command which 
will comply with the armistice terms. During this period, if there should 
be an unprovoked: attack by Communist forces in violation of the armistice 


2Senata Exec. A, 83rd Cong., 2d Sess., p. 7; Department of State Bulletin, Vol. 29, 
No. 746 (Oct. 12, 1953), p. 484. l 
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terms, the United Nations Command would immediately and automatically 
react. l 

In no way can this treaty be construed as prejudicing or prejudging a 

eitlement of the Korean problem. It is an undertaking to settle by peace- 
ful means any international dispute in which the parties may be involved 
ard to refrain in their international relations from the threat or use of 
force. 

Finally, I want to express our hopes that a political conference will be 
held and that a peaceful settlement of the problem of the long-suffering 
Korean people will be found. And again I wish to emphasize that the 
treaty we have signed today is evidence of our common desire for peace, 
and of our conviction that a strong resolve to resist aggression is a firm step 
toward this goal. 


l 
| 
| 
| 
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THE HISTORICAL ORIGINS OF THE THREE-MILE LIMIT 


By H. 8S. K. Kenr* 
Jesus College, Cambridge g 
I 


The generally accepted view that the three-mile limit originated from 
the cannon-shot rule, has recently been challenged by Mr. Wyndham 
Walker in an article on ‘‘Territorial Waters: the Cannon Shot Rule.” + 
On a re-examination of classical writers on international law and on 


__._ evidence from French archives, Mr. Wyndham Walker thought it “f ... not 


altogether improbable that the two rules never had any real historical con- 
nection; they may well have been wholly distinct rules having their roots 
in different parts of Europe.’’? The Mediterranean countries and Hol- 
land were in later passages associated with the formulation of the cannon- 
shot rule, while the Scandinavian states, Denmark-Norway and Sweden, 
were mentioned as having claimed territorial jurisdiction within a meas- 
ured distance from their coasts. The distance of four nautical miles 
claimed by the Scandinavian countries, and of three miles by others was, 
Mr. Walker suggested, ‘‘ ... taken without any conscious reference what- 
ever, simply as one league—a general primary and convenient standard 
of measurement at sea.’’* These suppositions come very close ‘to the 
mark. The cannon-shot rule, and the practice of measuring the extent of 
territorial jurisdiction by the mile, had indeed their origins in different 
regions of Europe. The three-mile limit, however, emerged as a com- 
promise between these two rules when states that held by the cannon-shot 
rule were confronted with the claims of Denmark-Norway, though not at 
first of Sweden, to jurisdiction over a continuous belt of territorial waters 
of a measured width. 

The cannon-shot rule, as understood in the seventeenth and eighteenth 
centuries, was meant to guard neutral states against being drawn into 
the quarrels of warring Powers by discouraging warlike actions, such as 
the taking of prizes, within neutral harbors and within a zone circum- 


* The author wishes to thank Mr. C, H. Wilson, Fellow and Burser o? his college, 
for generously having made available to him his unpublished notes on Danish-Dutch 
disputes over fisheries in the eighteenth century. 

1 In British Year Book of International Law (Oxford, 1945), pp. 210 f. 

2 Ibid., p. 213. 

3 Ibid., p. 228. It may be added in explanation that the Danish-Norwegien league 
of the eighteenth century—though not the Swedish—measured 4 marine miles, while 
the nautical league of the Mediterranean countries usually was nearer 3 miles. 
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scribed by the actual range of cannon stationed on neutral shores.* Ac- 
ceptance of the view that the three-mile limit developed from the cannon- 
shot rule implies therefore that the maritime Powers came to agree on 
these two assumptions: shore-based cannon, no matter what their calibre, 
had, a range of three miles; and, further, that this range pertained to an 
equally hypothetical chain of cannon stationed along the coast at such 
intervals as to provid2 a continuous protected belt. No evidence has yet 
been brought forward to show that maritime Powers approached along 
such lines the problem of gaining recognition of jurisdiction in adjacent 
waters. Evidence that has been found points, however, in the direction 
of maritime Powers reconciling themselves to Danish-Norwegian claims. 
In the case of Sweden, the Danish example was explicitly followed. After 
accepting Danish claims to the exercise of jurisdiction within a continuous 
belt of coastal waters, a width of three miles was proposed for it by France. 
This distance may have been chosen as merely a convenient measure, or 
more probably as the actual maximum range of cannon at that time.” 


IT 


The dominions of the King of Denmark in the later seventeenth and the 
eighteenth century consisted, inter alia, of Denmark, Norway, Iceland and 
the Faeroa Islands. Greenland was added to them after its rediscovery 
in the seventeenth century, and a claim was made to a dominium maris 
over the Northern Seas, that is, the waters between Norway on the one 
hand, and Iceland and Greenland on the other. Denmark had never . 
allowed claims to a dominium maris based on the possession of opposing 
coasts to fall into desuetude, and continued to press them in the Northern 
Seas as late as the eighteenth century. Licenses to fish and navigate in 
these waters given to foreigners invariably excepted from the general 
permission a belt of water surrounding the Danish possessions. This belt 
came to be measured in leagues by the end of the sixteenth century. Its 
width contracted under pressure from other Powers whose diplomatic 
and naval threats Denmark could at times not ignore. The Powers before 
whom Denmark retreated were chiefly Holland in the seventeenth century, 
and later also England, France, and Russia. Their aim was the exploita- 
tion of fishing and trade, and of privateering ventures in war. The . 
maximum retreat was to within one Danish-Norwegian league off the coast 
—in this case a convenient measure which had been standardized in the 
` seventeenth century as measuring fifteen to the degree, that is, four modern 
nautical miles. 

In contrast to the exact measurements by the Danes was the use by 
other nations of cannon range to delimit territorial waters. The cannon- 
shot rule appears to have been first advanced in 1610 by the Dutch during 


t See below, p. 550 et seg. 5 See below, p. 548 and note 66. 
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a fishing dispute with Great Britain.® The contrast to such a variable 
distance as cannon range is pointed by the first mention of an exactly 
measured distance by Denmark in 1598. <A decree of that year reserved to 
Danish subjects the fisheries off Iceland within a belt of two leagues from 
the coasts of the island.” Like the probable first mention of the cannon- 
shot rule, so the first mention on the part of Denmark of a coastal belt of 
standard mileage within which jurisdiction was claimed, was provoked 
by economic considerations. The important Iceland fisheries were being 
increasingly encroached on by foreigners, and Denmark hoped that by 
retreating from wider claims such as to a dominium maris, to a narrow 
defensible belt, she could preserve at least in-shore fishing to her own 
nationals. The maritime belt around Iceland was in the reign of Christian 
IV (1588-1648) varied from two leagues to eight, then contracted to six 
leagues, and fixed at four leagues in 1682 during the reign of Christian V.® 
~~ his distance remained in force until 1836 when a final contraction to one 
league oceurred.® 
The practice of defining exactly the limits of jurisdiction over shore 
fisheries was extended in the seventeenth century to other Danish regions 
by an ordinance of 1636 reserving a coastal belt of from four to six 
leagues off Norway to Norwegian fishermen.*® The distance of four 
leagues generally chosen harked back to an earlier practice of reserving 
control within sight of land. It persisted off the Faeroe Islands where an 
ordinance of 1616 prohibited fishing to foreigners without any definite 
prohibited belt being mentioned, but developments showed that in fact 
a distance of sight from ship to shore was intended to delimit the zone 
around the islands in which jurisdiction over fishing was to be exercised. 
On complaints by Denmark to James I that Scottish fishermen penetrated 
the prohibited zone, a Scottish Order in Council was issued in 1618 for- 


6 Public Record Office, London, State Papers (hereafter cited as State Papers), 
Domestic, Vol. £7, f. 111, reproduced in facsimile by T. W. Fulton, The Sovereignty of 
the Sea (Edinburgh & London, 1911), p. 156: ‘‘For that it is by the Lawe of nacions, 
no Prince can Challenge further into the Sea than he can Comand with a Cannon except 
guifes within their’ Land from one point to an other.’’? Fulton believes this to be the 
first mention of the rule. 

TA. Raested, La Mer Territoriale (Paris, 1913), p. 103, note 1; see also State Papers, 

- Foreign, Foreign Ministers in England, Vol. 1, Memorial of Sghlenthal, Danish envoy 
to England, dated Hanover, Aug. 17, 1741, New Style. 

8 State Papers, Foreign, Foreign Ministers in England, Vol. 1, Memorial of Sghlenthal, 
dated Hanover, Aug. 17, 1741 N. S.; as also Raested, op. cit, and Kongens Strømme, — 
Historiske og folkeretlige undersgkelser angaaende sjøterritoriet (Kristiania, 1912) pp. 
805-306 and 333-335. ® See below, p. 552. 

10 Fulton, ‘op. cit., p. 528. Cf. C. B. V. Meijer, The Extent of Jurisdiction in Coastal 
Waters (Leiden, 1937), p. 492, that regulations over fisheries were unnecessary during 
the seventeenth and eighteenth centuries in Norwegian waters, as foreign fishermen 
kept to fishing-grounds lying 6-10 leagues off the coast. 

11 Fulton, op. cit., pp. 175 and 528. 
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bidding Scottish fishermen ‘‘ ... to fish within sight of the Isle of Faerde.’’* 

‘The distance was andeestadd: in Scotland to measure fourteen miles and 
was expressed by that number of miles in the Draft Treaty of Union of 
160423 In Denmark, it was regarded as being at least four leagues. 

The substitution of a distance measured in leagues for less definite 
measurements became complete by the end of the seventeenth century 
when the naval wars between England-Holland and France again drew 
Danish attention to Ler maritime frontiers. The embarrassment of Bng- 
land and Holland af-er their naval defeat off Beachy Head in 1690 was 
an opportune momen: for Denmark to reassert her claims in the Northern 
Seas which had been disregarded by Dutch whalers who were exploiting 
the Greenland-Spitsbergen whaling grounds. Denmark therefore issued 
a decree on February 25, 1691, prohibiting unlicensed ‘‘navigation’’ in 
northern waters on: pain of confiscation of ships and goods, hoping thereby 
to draw also a tribute from English ships going to Archangel. The 
all-inclusive term ‘‘navigation’’ was usefully chosen to embrace all mari- 
time activity, including trading which was becoming important off Green- 
land.1* Prohibitions on trading were thus joined to prohibitions on fish- 
ing in waters surrocnding Danish territories, and extended in the same 
year to prohibitions cn taking prizes when Denmark was forced by Britain 
and Holland into a treaty of neutrality. Through a convention appended 
to it, Denmark undərtook to protect foreign commerce against capture 
within sight of her ecasts.2*7 The convention was followed by a declaratory 
decree of June 26, 1691, defining more precisely the limits within which 
Denmark intended t> exercise jurisdiction, by claiming possession of the 

1» Register of Privy Council, Scotland, Vol. XI, p. 328. 

18 Commons’ Journals, Vol. I, pp. 320-323. 

14 See below, p. 541, 

15 A Groznlandicum, 1492-1814 (ed. Louis Bobé, Copenhagen, 1936), 
p. 24: ¢ ... forbyde Vi hermed ... samme Fart paa Voris Strømme for bemelte 
Grgnland og andre Vo-is Lande og Insuler herefter, uden Voris a. n. Passer og 
Tilladelse.’’ It should be noted that much confusion over Greenland and Spitsbergen 
is due to English and Danish seventeenth and also eighteenth-century nomenclature. 
Spitsbergen, on discovery late in the sixteenth century, was believed to be part of 
Greenland, and as suck was claimed by Denmark. Spitsbergen retained the name 
“Greenland”? in English seventeenth-century literature after it was known to be an 
island, and is indexed tnder that name in the Calendars of State Papers. Greenland 
itself was generally called ‘‘Groneland.’’ Fulton, op. cit., failed to note this, and his 
accounts of the diplomatic disputes over Greenland and Spitsbergen in the seventeenth 
century should therefore be read with eaution. Accurate accounts are found in Sir 
Martin Conway’s No Man’s Land—A History of Spitsbergen (Cambridge, 1906), 
passim. 

16 Whaling by itself without barter with the coastal dwellers was regarded as having 
been unprofitable; see Eeaujon, The History of Dutch Sea Fisheries, in Vol. IX of The 
Fisheries Exhibition Literature (London, 1883), p. 426. 


ue Danmark-Norges Lraktater, 1528-1750, med dertil hørende Aktstykker (ed. L. 
Laursen, Vol. IX, Coperhagen, 1933), pp. 189 ff. 
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sea between the south coast of Norway and the coast of Jutland within a 
straight line drawn from Cape Lindesnaes, t.e., The Naze, to ‘‘Harboore’’ 
in Rinkj¢bing, 72.¢., the west coast of Jutland. Where Denmark-Norway 
did not control opposing coasts, jurisdiction was to extend within the line 
of vision from ship to shore.® An.ordinance of June 13, 1691, had al- 
ready defined the distance of vision to be ‘‘ ... une distance de quatre ou 
cing leues des ilôts de la côte, ™! and an Admiralty Order of June 19, 
1691, provided for the enforcement of neutrality within these limits by 
Danish warships.”° 

These provisions calling for the exercise of territorial jurisdiction at 
least for neutrality purposes within a clearly defined zone’ discriminated 
against France, whose privateers had been active in bringing up English 
and Dutch prizes in the approaches to the Baltic. France therefore 
protested, and proposed to Denmark the recognition of her jurisdiction 
Within narrower limits, while pointing out through her envoy, de 
Martangis, that: 


ain ee 


. dans la dernière rigueur elle est determimée par la portée du canon, 
mais Sa Majesté [Très Catholique] se remet à vous d’en passer jusqu’à 
trois lieues pour ne point entrer dans les longues discutions des drotts 
des Roys de Dannemarck.** 


Martangis, after having spoken to the Danish Ministers, reported to Paris 
that they insisted on jurisdiction between The Naze and Jutland 


. parce qu'ils sont mattres de Vun et Vautre bord de Jutlandt et de 
Norwégue, mats à lesgard de ces autres costes du côté de Jutlandt, 
et depuis jerneuse [The Naze] jusques à Dromptem [Dròntheim], et 
plus au nort, je croy qu’sl se contentera qu’elles soient conservées a 
une lieue ou deux.” 


In reply, Martangis was instructed 


. de terminer le plus tost que vous pourrez la difficulté qui concerne 
lestendue des costes... Sa Majesté vous permets de consentir que les 
costes, depuis jerneuse jusques à Drontheim sotent libres jusqu’à deux 
heuz. A Vesgard des bords du Jutlandt, vous y pourrez laisser une 
plus grande estendue, mais au moins, il faut la fixer, pour ne plus 
avoir de discussion à faire sur ce sujet.” 


18 Raested, Kongens Strømme, p. 246, citing documents in the Danish State Archives, 
Copenhagen, Section Frankrig A, 1689-1693. 19 Raested, La Mer Territoriale, p. 111. 

20 Ed. O. A. Johnsen, Innberetninger fra den franske Legasjon i Kjøbenhavn 
vedrprende Norge (Correspondance Consulaire), Vol. I (Oslo, 1934), pp. 38-39. To be 
cited below as Correspondance Consulaire. 

21 Walker, loc, cit., p. 215, quoting letter of July 31, 1691, to the French envoy at 
Copenhagen, de Martangis, in Archives Nationales (Paris, Collection de la Marine). 

22 Correspondance Consulaire, p. 45, Martangis to Pontchartrain, despatch of Aug. 
21, 1691. 

23 Ibid., pp. 46-47, Pontchartrain to Martangis, instruction of Sept. 5, 1691. 
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An earlier suggestion that the French offer was to be dependent on 
reciprocity by Britain and Holland was not repeated. Denmark refused 
to retract her claims, and the negotiations came to nothing.** 

France in this exchange with Denmark had advanced the cannon-shot 
rule as the principle on which claims to jurisdiction over adjacent waters 
could be based, while Denmark completely ignored it and remained true 
to her practice of claiming jurisdiction over continuous belts of adjacent 
water measured in leagues, or over maritime areas within the opposing 
coastlines of her possessions. This practice, first used to regulate fisheries 
and off-shore trade, was thus extended to guard Danish neutrality. 
France, for diplomatic and economic reasons, was prepared to abandon 
in Denmark’s favor the cannon-shot rule which was part of French law.* 
and concede the Danish claims. Although the negotiations were incon- 
clusive, France was in fact forced to abide largely by the Danish decisions 
as Denmark prohibited the sale of prizes in her ports, which made French 
privateering in northern waters virtually pointless, since it was im- 
practicable to take prizes to French ports through the Dutch and British 
naval lines. The Danish prohibition on the sale of prizes was only oc- 
casionally lifted when capture had been made beyond the neutral waters.” 

Having demonstrated her determination and also ability to enforce 
jurisdiction over territorial waters claimed, Denmark next redefined her 
rights to coastal fishing and trading. An edict of December 3, 1692; pro- 
hibited whaling without royal license within ten leagues off Norway," 
and a decree of 1733 reserved to her own subjects all fishing and naviga- 
tion within four leagues of her Arctic possessions.** Danish attempts to 
enforce these regulations against the long-established Arctic whaling and 
trading enterprises of the Dutch led to diplomatic and naval incidents. 

A Danish warship had already in 1737 confiscated, for trading off 
Greenland, a Dutch whaler which was declared good prize by the Ad- 
miralty Court in Copenhagen.” Protests by the Dutch envoy to Den- 
mark were rejected, as the ship had engaged in barter within the pro- 
hibited area, and the case rested there. Similar Danish action in 1740 off 
Iceland was regarded more seriously by the Dutch. A Danish frigate 
arrested in Iceland waters six Dutch doggers and brought them to Copen- 
hagen. Their offense, as reported by the British envoy to Denmark, 
Walter Titley, was ‘f ... trading with the people of that country [Ice- 


24 Ibid., pp. 51-52, Martangis to Pontchartrain, despatch of Oct. 2, 1691. 

25 Walker, loc. cit., p. 215. 

26 Correspondance Consulaire, pp. 57-105, passim. 

27 LL, Aubert, Rapport et Annexe, ‘‘ Définition et régime de la mer territoriale,’’ in 
Annuaire de l'Institut de Droit International, Vol. XI (Paris, 1892), p. 144. 

28 Fulton, op. cit., pp. 529-530, 

29 L. Bobé, ‘‘Den Grønlandske Handels og Kolonisations Historie,’’ in Meddelelser 
om. Grønland, Vol. 55, No. 2 (Copenhagen, 1934), pp. 29 f. 
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land]. The Dutch envoy protested against the Danish action on the 
grounds, Titley reported, that the doggers had not been trading, but merely 
fishing ‘‘ ... at a lawfull Distance from Shore.” 3 The Danes pointed 
to their ordinance of June 26, 1691, claiming territorial rights within 
four leagues of the shore, while the Dutch would concede no more than a 
distance of cannon shot from shore to sea. This offer may imply that 
Holland was prepared to respect Danish jurisdiction within a belt of water 
surrounding Iceland. Its width, 1.e., cannon shot, appears vague, but 
cannon range may already have come to mean three miles, a distance men- 
tioned twenty years later by Titley when reporting on a Danish-French 
dispute.** 

. Further despatches from Titley showed the British concern that the 
Danish claims extended to a ‘‘ . .. dominium maris over the Northern 
Sea... ’’ with a consequent ‘‘ ... Jurisdiction Privative dans les mers du 
Nord with respect to Trade, Fishing and Navigation,’’ claims that Britain 
could not concede, as an Anglo-Danish Treaty of 1670 * had established 
“ .,. a general, and almost entire, Liberty of Navigation and Commerce 
between the British and Danish Dominions.” Titley was therefore in- 
structed to assist the Dutch envoy in the interests of mare liberum. 
Hostilities were expected, as the Dutch were reported to have sent two 
warships to Iceland to protect their fishing there ‘‘ ... as far as thé 
Distance of Cannon Shot from those Shores,’’ while a Danish frigate had 
orders to prevent foreigners from fishing within four leagues off the 
coast.: An armed clash was averted through warning given to Denmark 
by the Swedish, French and British envoys, though a final settlement of 
the dispute had to wait till 1762 when the States-General agreed to 
prohibit Dutch trading within the four-league limit and sent a warship 
to Iceland to enforce the prohibition against their own nationals. Den- 
mark, while still insisting on her right to exclude foreigners from fishing 
within four leagues, allowed the Dutch to fish within this limit as a matter 
of grace.*7 l 


30 State Papers, Foreign, Denmark, Vol. 79, despatch of Oct. 4, 1740, N. S. 


31 Ibid., despatch of Oct. 15, 1740. 32 See above, p. 540. 
83 Raested, La Mer Territoriale, pp. 117 ff.; and State Papers, Foreign, Denmark, 
Vol. 79, despatch of Nov. 5, 1740. 34 See below, p. 548, note 66. 


_ 35 Printed in British and Foreign State Papers, Vol. I, 1 (London, 1841), pp. 375 ff. 

86 State Papers, Foreign, Denmark, Vol. 79, despatches of Feb. 28, 1741; Vol. 80, 
despatches of March 4, 1741, June 3, June 6, and June 27, 1741 (all New Style); and 
ibid., instruction of April 24, 1741 (Old Style). 

37 L. Bobé, Den Grønlandske Handel, p. 48. Cf. Wyndham Walker, loc. cit., p. 223, 
that ‘‘The dispute itself seems to have remained unsettled.’’ 

A royal deeree of Oct. 22, 1758, extended the prohibition on trading to Greenland 
within four leagues of Danish settlements there. Diplomatarium Groenlandicum, p. 
326, entry 261. This order, making the four-league limit uniform in the Arctic posses- 
sions, superseded two earlier orders of April 9, 1740, and May 26, 1751, which provided 
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The Danish claims to a right of fixing definite limits to fishing or 
trading around the shores of her northern possessions had in the mean- 
time been communicated to Britain by the Danish envoy, Sghlenthal. 
The ‘claims were traditionally based on a Danish dominium maris in the 
Northern Seas in virtue of which regulations for fishing or trading could 
be made. The summary of the Dutch views given in the documents 
handed to Britain by Sghlenthal shows that the Danish claims were opposed- 
on the principle of mare leberum.*® In the sequel, Holland conceded to 
Denmark the right of jurisdiction within a coastal belt measured in miles, 
and yet another maritime nation had been led to modify its views on mare 
liberum and to become accustomed, however reluctantly, to the practice 
of a state exercising effective jurisdiction within a clearly defined belt 
of water surrounding the shores of its possessions. 


! III 


The first introduction in Denmark-Norway of a one-league limit, that is, 
4 nautical miles, dates from 1743 when the Governor of Finmarken, the 
northernmost part of Norway, permitted Russian fishermen to approach 
to within one league of the shore of his province on payment of a levy.?? 
This concession to fishing on the valuable in-shore grounds was made for 
economic reasons. It was feared that a refusal would lead to retaliation 
by Russia in closing her frontier to trade and to the seasonal migrations 
of Norwegian Lapps. A royal ordinance of February 10, 1747, con- 
firmed the governor’s action,*t which remained part of Norwegian law after 
the separation of Denmark and Norway.*? 

Economic reasons were probably also responsible for the introduction 
in 1745 of a one-league limit to safeguard Danish neutrality. The im- 
position of the one-league limit followed an earlier Admiralty order to 
prevent hostilities during the Franco-British naval war of that time 
‘¢ ,.. on Our coasts within sight of land at the distance of 4 leagues.’’# 


for a prohibited zone for trading of fifteen leagues. See M. Vahl and G. C. Andrup 
(eds,), Greenland, published by Directorate of Geological and Geographical Investiga- 
tion, Vol. III (London, 1929), p. 21. This multiplicity of orders on trading is ex- 
plained by the Greenland and Iceland trade being a royal monopoly carried on by a royal 
company, or by a private monopoly company operating under a royal concession. l 

38 Sghlenthal, Danish envoy to London, to Secretary of State for Northern Depart- 
ment, Hanover, Aug. 17, 1741. State Papers, Foreign, Foreign Ministers in England, 
Vol. 1. 

39 T, O. Boeck, Oversigt over Litteratur, Love, Forordninger . . . vedrørende de norske 
Fiskerier (Christiania, 1866), p. 12. 40C, B. V. Meyer, op. cit., p. 500. 

41 Rescripter, Resolutioner og Collegial-Breve for Kongeriget Norge i Tidsrummet 
1660-1818 (ed. J. A. S. Schmidt, Christiania, 1841), Vol. I, pp. 334-335: Rescription 
of Feb. 10, 1747. Cited below as Rescripter. 42 Boeck, op. cit., p. 12. 

45’ Meyer, op. cit., p. 498, quoting in translation from Danish State Archives, section 
Norske Tegnelser, 1744-1746. 
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The proclamation of June 18, 1745, was more definite. It stated that 


... no foreign privateers shall be permitted to capture any ship and 
vessel within one league of our coasts and the shoals and rocky islets 
which are situated there and are also included in that term.** 


The earlier prohibition on the sale of prizes in Danish-Norwegian ports * 
had not been renewed, and there is evidence that a considerable trade in 
prized ships was carried on in Norway.** The contraction of the neutral 
belt between 1744 and 1745 allowed more prizes to be taken by French 
privateers to the incidental advantage of Norwegian merchants. It is 
significant that a further and even more profitable contraction towards 
neutral zones determined by the cannon-shot rule was not made. Na- 
tional claims and economic interest appear to have been finely balanced. 
France was, within reason, obliged to respect the Danish proclamation, 
since prizes brought by her privateers into Danish-Norwegian harbors 
for sale were to be released if it could be proved that they had been taken 
within the prohibited zone; but Britain had no such incentive to respect 
Danish claims and took little notice of them. British warships penetrated 
the neutral limit and violated Norwegian harbors to cut out prizes,*7 and 
Danish complaints were disregarded.** To lend conviction to her prot- 
estations, Denmark offered compensation to the principals of French 
privateers whose prizes had been cut out by British warships on the 
Danish-Norwegian coast.*® 

The British attitude changed during the next great naval war of the 
century, the Seven Years’ War. At its end in 1763 both Britain and 
France implicitly recognized Danish jurisdiction for neutrality purposes— 
no disputes on other matters had ocecurred—over a one-league-wide belt 
along the coast. British acquiescence in Danish claims stands in contrast 
to her acknowledgment at that time of the cannon-shot rule in treaties 
with the Barbary Powers." The British change of attitude was a recogni- 


44 Rescripter, Vol. I, pp. 315 ff. Author’s translation. 

45 See above, p. 542. 46 Correspondance Consulaire, pp. 339 E. 

47 Correspondance Consulaire, pp. 339-359. 

48 Ibid., pp. 347 Œ., Lemaire to Maurepas, Copenhagen, June 6, 1747. 

49 Ibid., p. 360, Le Sr. de Mollieu to Maurepas, Calais, July 24, 1748. 

50 State Papers, Foreign, Treaties, bundle 29, Treaty of Peace and Commerce with 
Tunis, June 22, 1762. Art. 3 stipulates: ‘‘That if any Ships or Vessels of Christian 
Nations in Enmity with the King of Great Britain ete., shall at any time hereafter, be 
met with or found upon the Coast of the Kingdom of Tunis, either at Anchor or other- 
wise; and not within reach of Cannon-Shot of the Shore; that it shall and may be 
lawful, for any of His Britannic Majesty’s Ships or Vessels of War, or any English 
Privateer or Letter of Marque, to take or seize as Prizes any such Ships or Vessels... ’’; 
Art. 4 stipulates, however, that ships belonging to Mahometan states at war with Great 
Britain shall not be seized f‘. . . within the sight of any part of the Coast of the 
Kingdom of Tunis... .’? 

These provisions, mutatis mutandis, are also found m Arts. 3 and 4 of the Articles 
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tion of altered political circumstances. Both Denmark and Sweden were 
in trzaty relations with France who, failing to draw the Scandinavian 
Powers into the war at her side, worked actively towards aligning them 
in ar. Armed Neutrality directed against England. The threat from a 
far from negligible Dano-Swedish fleet made Britain step warily when 
she was informed in 1756 that the Scandinavian Powers had signed a 
Neutzality Convention and intended to take reprisals if offense was given.** 
Althcugh the convention became a dead letter when Sweden entered the 
war ¿gainst Prussia in 1757, Britain continued, now under fear of Russian 
reprisals, to respect its 8rd article, which provided for the neutrality of 
the Baltic in which Denmark and Sweden agreed not to take reprisals.*” 

The limits within which Denmark claimed jurisdiction for neutrality 
purp ses were ordered by royal decrees of May 7, 1756, and May 18, 1757.5 
The first decree followed exactly the earlier proclamation of June 18, 
1745,** with one omission: the provision that the neutral belt should be 
measired from the outermost islets had been discarded, and was not 
reimposed in the second decree, which applied the one-league limit also to 
the Danish West Indian possessions. A dispute between France and 
Denmark over the release by a Norwegian magistrate of a British ship 
eaptured by a French privateer, on the grounds that capture was made 
within the neutral limit, led merely to the rescripts of February 23, 1759, 
and April 20, 1759, that the league specified in the 1756 decree was the 
Danish-Norwegian league of 15 to the degree, and- not the shorter Con- 
tinental league of 20 to the degree or 3 nautical miles.55 A ruling was 
actuelly sought from Norway of the Danish Judge Advocate, Stampe, 
on the disputed point whether jurisdiction extended for a league from the 
coast or from the outermost reefs. Stampe refused to commit himself, 
and the question remained open.® | 

A joint Danish-Swedish declaration in 1759 modified to some extent 
the Danish claims. Harking back to 1691, the taking of prizes in the 
Katt2gat was prohibited. The Kattegat was defined as the waters within 
a straight line drawn from Skagen in Jutland to Falsterboe in Sweden.’ 
This area bespoke, in fact, an extension of the claim to a mare clausum 
for zhe Baltic. The British envoy at Copenhagen, implicitly acknowl- 


. of Peace and Commerce between Great Britain and Algiers, May 14, 1762, in State 
Papers, Foreign, Treaties, bundle 28. 

51 “he text of the Convention of July 12, 1756, is in State Papers, Foreign, Denmark, 
Vol. 101. It is discussed in Th. Boye, De Vaebnede Neutralitatsforbund (Kristiania, 
n. d. [1912]), pp. 97 ff. 

52€ |, . haec tamen Navigatio Baltico in Mari non est suscipienda, utpote quod 
tutum, estam belli, quam effectuum ejus omnium permanebit immune.’’ ' 

53 Wescripter, pp. 423 and 439. 54 See above, p. 5465. 

55 TAeyer, op. cit, p. 502. 56 Ibid., pp. 503 f. 

57 Public Record Office, London, Admiralty Papers, Secretary’s Department, In 
Letters, Letters from Consuls, ref. Ad. 1/3855, Fenwick to Cleveland, Aug. 11, 1759. 
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edging the extended limits, complained to Denmark of French privateers 
being active in that area, and a Danish squadron was despatched to cruise 
against them: It returned without having seen any transgressors, and 
Titley remarked drily that the Danes might not have looked very closely.*® 

The Danish claims to jurisdiction within these areas were upheld 
strongly against infractions by the chief naval antagonists, Britain and 
France. An incident in 1755, before the declaration of war but after 
the outbreak of hostilities between France and Britain, had already led 
to a British recognition of Danish jurisdiction in the four-mile-wide Sound 
between Elsinore in Denmark and Helsingborg in Sweden, and no more 
infractions of Danish claims in the Sound are recorded." Within the 
one-leagne belt along the Danish-Norwegian coasts, British warships 
occasionally attacked in the early years of the war French privateers and 
cut out prizes taken by them. This was done on the plea that some 
French privateers had no letters of marque or commissions, and were there- 
fore pirates who could not seek shelter in the territorial waters of any 
nation.®*° Denmark had already tried to safeguard herself against such 
action by a royal reseript of 1758 refusing admittance to her harbors of 
prizes brought in by privateers unable to show their commissions or 
letters & and thus acknowledged the British view. In another instance, 
the Secretary of State for the Northern Department, Lord Holdernesse, 
was advised by the Lords of the Admiralty that Danish complaints were 
rejected on the grounds of Britain herself having many grievances against 
Denmark who showed over-indulgence to French privateers, and that the 
Admiralty would therefore not proceed against an alleged transgressor.® 
Towards the end of the war, however, when Spain was about to join her 
enemies and it became of greatest importance to placate the remaining 
neutrals; England implicitly acknowledged the Danish right to ‘‘Ter- 
ritorial Jurisdiction,’’ ** within the limits claimed, in the case of a Captain 


58 State Papers, Foreign, Denmark, Vol. 106, Titley to Holdernesse, Sept. 15, 1759. 

59 Ibid, Vol. 99, despatches and instructions of Aug. 23, 29, 30, and Nov. 4, 1755. 
A party from a British warship had boarded a Swedish vessel in the Sound to search 
for French goods. On Danish protests, Britain apologized and the officer responsible 
was dismissed from the service. 

60 Public Record Office, London, Chatham Papers, bundle 88, Pro Memoria of Count 
Bothmer (the Danish envoy to London), dated Sept. 28, 1759; State Papers, Foreign, 
Denmark, Vol. 106, despatches of Sept. 15, 1759, and ibid., Vol. 109, despatch of Jan. 19, 
1760; ibid., Sweden, Vol. 133, despatch of Nov. 6, 1759. 

61 State Papers, Foreign, Denmark, Vol. 103, despatch of Oct. 17, 1758, and ibid., 
Vol. 109, copy of reseript bound in under date of receipt, Feb. 6, 1760. 

62 Ibid., Vol. 109, Lords of Admiralty to Secretary of State for Northern Dept., 
Oct. 30, 1760; and ibid., Memorial of Count Bothmer, Sept. 17, 1760; and ibid., 
despatches of Sept. 30, Oct. 14, and 21, 1760. 

63 Admiralty Papers, Secretary’s Department, In Letters, Letters from Secretaries 
of State, ref. Ad. 1/4125: Following a letter from Earl of Bute to Lds. of Admiralty, 
Jan. 20, 1762, asking for the strictest enquiry into the case of Capt. Stewart, is an 
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Stewart who had cut out a captured British ship near Bergen. Stewart 
was dismissed from the service and an apology was made on the advice of 
the Advocate and Attorney General.®* 

While Britain was slow to take action against violations by her own 
ships of Danish territorial waters, she was quick to protest and ask for 
protection when French privateers took British prizes within the neutral 
. belt. A protest over the capture by a French privateer of two British 
ships, the Killen and the Squirrel, led to a clarification of the French at- 
titud2 to the Danish claims. Denmark found that the British ships had 
been captured within the limits of her jurisdiction, and protested in turn 
to France. In reply, France was prepared to concede a continuous belt, 
though not one of four nautical miles, and suggested instead a width of 
three miles which was regarded as the possible range of cannon.** In this 


unsigned note from [7 Lds. of Admiralty to Secretary of Admiralty], dated Jan. 22 
[1762]: ‘*Refer this to Capt. Stewart to answer in the most particular manner, and so 
that tt may be verified upon Oaths if necessary, and to inform the Lords what could 
induce him to violate the Territorial Jurisdiction of His M. Allies.’’ 

The term ‘‘ally’’ was then loosely, and presumably thankfully, applied to a state 
not az war. with Great Britain. 

64 Calendar of Home Office Papers, 1760-1765 (London, 1878), pp. 170 f., entry 
544, Report of Advocate and Attorney General, April 7, 1762: ‘‘By His Majesty’s 
command, the case was referred to the Lords of the Admiralty ... to take care that 
proper satisfaction should be made... Capt. Stewart did not deny the fact; and the 
apolozy being by no means satisfactory, His Majesty thought his honour concerned to 
make a proper reparation, at least that the prize should be restored.’’ In excuse, Capt. 
Stewart had stated that ‘‘ ... French privateers lurked and sheltered themselves along 
the coast of Norway, ready to put to sea at every opportunity; ... [he] did not know 
that his Danish Majesty considered privateers and their prizes lurking between rocks, 
at a distance from any fort, village, or harbour, to be under his protection. ... P 

The ease itself is described in State Papers, Foreign, Denmark, Vol. 112, letters, 
despatches, depositions and instructions of Oct. 10 and Dec. 1, 1761; and ibid, Vol. 
114, Jan. 8, May 11, and June 15, 1762. In his desptach of Dec. 12, 1761, tbid., Vol. 
112, Titley reported the Danish Foreign Minister, Baron Bernstorff, as complaining 
over ?* ... the violation of His Danish Majesty’s Sovereignty and the Immunity of 
His Coasts.’?’? Titley continued that French privateers ‘‘ ... do not always observe 
the Bules prescribed, but often take Our Ships even within the prohibited Limits; and 
then carrying them into Port, easily meet with Favour and Protection from the In- 
habitants on account of the Profit arising from the Sale of confiscated Cargoes. This 
irritates Our Cruisers, who not thinking Themselves obliged to show more Respect to 
the Country, than the Enemy does, follow the Captors every where, and cut away Their 
Prizes, especially from the Out-Harbours; where, as no Battery or Flag appears, 
They esteem Their Transgressions against the Sovereign so much the less.’? The 
presence of a flag in a settlement would probably have indicated the residence of a 
royal official. 

65 Thid., Vol. 106, despatch of Titley to Holdernesse of Aug. 14, 1759, reporting that 
British ships had been captured by French privateers ‘€ . .. within the prohibited 
Distence from the Coast of Norway and Jutland.’’ Denmark promised to investigate. 

66 'bid., Vol. 112, Titley to Holdernesse, despatch of Jan. 6, 1761, and enclosures: 
Titley reported that Baron Bernstorff, the Danish Foreign Minister, had sent him the 
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case, one finds the meeting of. two separate principles of determining the 
extent of territorial waters: the principle of the continuous belt, and of 
the cannon-shot rule. The modern three-mile limit appears to have sprung 


enclosed papers relating to protests over the capture of the Ellen, Edward Rigg, master, 
and the Squirrel, John Benn, master, who ‘f ... were seized and ransomed by French 
Privateers within the forbidden Limits of Denmark ... . His Excellency [Baron 
Bernstorff] does not give this Representation [below] of the French Court as a final 
Answer upon the matter in dispute... ’’ as the Danish envoy at Paris had instruc- 
tions to continue his protests: ‘‘The Limits, wherein the Danish Ministers would have 
no Hostilitys committed by Either of the Warring Powers, are, a Distance of one 
Mile or League (of Fifteen to the Degree) from Land upon all Their Coasts; as also 
the whole narrow Sea, called the Cattegat, reaching from the Point of Schagen in 
Jutland to the Point of Falsterboe in Sweden; but from the Memorial here inclosed 
it does not appear that the French have yet agreed to respect either of the Limits 
abovementioned. Tis proved by the Bill of Ransom, & contradicted by Nobody, that 
Capt. Rigg’s Ship, the Hilen, was taken about Three Leagues from Lessoe, an Island 
situated far within the Cattepat; but the French, paying no Regard at all to the 
pretended Immunity of that Sea, declare the Capture absolutely Irrecoverable, as having 
been made at the Distance of Three Leagues from Land ... The Squirrel, Capt: 
Benn’s Ship, was taken at the distance of Two or Three English Miles from the Point 
of Schagen. This was attested upon Oath before the Magistrate of Elsinore (without 
any Contradiction from the Privateer or His Agents) not only by Capt: Benn & His 
Crew, but also by Two Other Brittish Ship Masters, Boulton & Torrington, who happened 
to be Eye Witnesses of the Capture. ... °? The depositions had been sent to France 
where ‘‘ ,.. The Conseil des Prises, however, has set them aside as Partial; & upon the 
Deposition of the Privateer & His Crew, alledging that the said Ship was taken about 
Six Leagues from Land,’’ the Squirrel was declared good prize. ‘‘ Besides this chicane 
about sufficient Testimony, the French make another Difficulty concerning the Distance. 
They seem indeed to think that the Territorial Right may extend to Three Miles, the 
possible Reach of Cannon Shot from Land; but this Measure is short of the League (of 
Fifteen to a Degree) required by Denmark. And the Memorial adds, il s’agit de 
savoir, si, pour le Dannemare et la Norvegue, on peut convenir de l’Espace. d’une 
Lieue, comme la Cour de Copenhague semble le desirer. M. de Bernstorff owns that 
they are not satisfied Here with this Answer; & surely They have no reason to acquiese in 
it. For by this Exposition ... the French have plainly discovered that They do not 
look upon Prizes, made within the Limits hitherto forbidden by His Danish Majesty, to 
be unlawfull.’’ 

Attached to Titley’s despatch is a copy of the memoire handed by the Due de 
Choiseul to the Danish envoy at Paris, dated Nov. 11, 1760. As to the Squirrel, the 
papers submitted are testimony on the distance from shore. This testimony is re- 
jected. As to the Ellen, ‘f ... le Billet de Rangon dit expressement que le Ellen a été 
pris à la Hauteur de Trois Lieues de Lesso dans le Categat, ce qui dterait toute Dif- 
ficulté et le Fondement d’une juste Reclamation, à moins qu’on ne fournisse des preuves 
contraires. . .. °? Returning to the Squirrel, the memorial continues: ‘‘Quant à 
l’Hloignement de Terre, en prenant même la Distance telle que les Anglots l'ont deposée, 
elle est de Trois Milles, et d’une Lieue au moins. Il est reconnt que c’est la portée 
possible de Canon, qui fait le Droit du Territoire, et il s’agit de savoir... [as above]. 
Rien ne peut mieux decider cette question, qui en est une, que la Reciprocité....’’ 

It should be noted that both ships had been taken to France and not been brought 
into a Norwegian harbor as was usual. Their crews, as was the practice in such cases, 
had been put ashore. 
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from both, Danish practice contributing to it the concept of a continuous 
measured belt, and the cannon-shot rule determining its width. 


IV 


Sveden appears to have been the first to follow the Danish example of 
claiming a neutral belt measured in miles. This occurred during the 
Seven Years’ War in which the Baltic had been closed to the hostilities 
of Britain and France through Danish-Swedish accord. The claim to a 
neutzal belt therefore only referred to the west coast of Sweden facing the 
Kattegat and the North Sea. The first provision for a neutral belt during 
the Seven Years’ War had been rather indefinite. A royal order of 
March 8, 1756, which provided for the free sale of prizes by French war- 
ships and privateers in Swedish North Sea ports, stipulated also that 
hostilities and captures were forbidden ‘‘ ... on the Coast of Sweden 
or in sight of its Shore...’ by right of territory and custom, and by the 
need to protect coasts, harbors and forts*”? This order, echoing rather 
belatedly Danish claims of an earlier period, was, however, an advance 
on a Swedish order of 1741 to her warships and privateers during the 
Russo-Swedish war when the cannon-shot rule was to be applied to enemy 
shipping off the coasts of neutral states.*® 

Fcllowing Denmark closely, Sweden issued a new order on October 9, 
1758. which superseded the order of 1756. It imposéd a three-mile limit, 
the distance to be measured from the furthest islands or rocks off the 
coasts not constantly submerged. A similar decree was issued in 1778, and 
by tae last in this series of decrees the territorial limit was changed in 
conformity with that of Denmark to four miles in 1779,®° It is probable 
that the distance of three miles—the earliest three-mile limit that appears 
to be recorded—-was chosen with reference to the possible range of cannon. 
Sweden, an ally of France, was likely to have known French views on the 
Danish four-mile limit, and may have acted in deference to them. 


67 Ldmiralty Papers, Secretary’s Department, In eaten Letters from Consuls, ref. 
Ad. 1/3833. Bound in under date. 

The reasons given for the imposition of a neutral belt are in agreement with Samuel 
Puferdorf, De Jure Naturae (1672), Liv. IV, cap. V, secs. 7-8 (cited by Walker, loc. cit., 
p. 224), who held that, since the invention of warships, a country may be regarded as 
having possession of those parts of the sea which act as its ramparts. Wyndham 
Walker, loc. cit., indicates that Pufendorf nowhere’ shows any acquaintance with the 
eanucn-shot rule. 

68 E. G. Modee, Utdrag utur alle ifrdn den 7 dec. 1718 utkomme Publique Handlingar, 
Placater, Forordningar ... (Stockholm, 1742- }, pp. 1684 f.: ‘* Den 28 jul. Regie- 
ment för Kongl. Maj:ts Orlogs-Skeff si wal som Kommiss-hafware. ...’? 

09 L. S. von Holstein, in Stockholms Dagblad, Dec. 10, 1924, cited by P. ©. Jessup, 
Law of Territorial Waters and Maritime Jurisdiction (New York, 1927), pp. 35-37. 
It mzy be noted that the Swedish mile or league was equal to the modern nautical mile 
of 60 to the degree. 
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Sweden affords not only an example of a state following Danish practice, 
but also shows the problems that arose at the change-over from cannon-shot 
rule to modern practice in the cases of two British ships, the Prince 
William and the Robert, captured off Sweden by French privateers. The 
eases were considered by the Swedish Chancery after the edict of October 
9, 1758, had come into force.” The British ship Robert had been taken 
near Gothenburg and was released by her captor on a ransom of £160 to 
be paid within six weeks. The ship’s pilot was retained as a hostage for 
payment. The Robert then ran into Gothenburg, where her master later 
asked the port governor to release him from his ransom bond as he had 
found that the ship had been taken.while already ‘‘ ... sous l’abri du 
Canon Suedois, dont il ne connoissoit point la distance et la portée dans 
la mer, lorsqu’il conclut V’Engagement.’’ The Robert’s master submitted 
as evidence ‘‘ ... deux Hatraits de Registres, Vun de la Chancellerie de 
VAmmirauté, Vautre du Magistrat de Gothenbourg pour prouver, que la 
prise a été effectivement faite sous le canon Suedois.’? The privateer’s 
agent submitted in answer that capture had been made four miles from 
shore, and the case was therefore referred back to the Governor of Gothen- 
burg for further enquiry with an order to release the master of the Robert 
from his bond and obtain the release of the hostage (the privateer appears 
to have been based on Gothenburg) if the Robert’s claim proved correct. 

The second ship, the Prince William, had been brought into Gothenburg 
by her captor after the edict of October 9, 1758. Her master proved that 
the Prince William had been taken at not more than two miles from the 
outlying island of Wingd. Her release was therefore ordered as capture 
had been made within “f .. . l’espace de trois lieues de Suede, distance 
determinée par un Rescrit de V. m:té en date du 9 Oct. 1758 comme ap- 
partenant au Domaine de Suede en pleine mer.” In the case of the 
Robert only the zone actually protected by cannon was regarded as being 
under Swedish jurisdiction, while in that of the Prince William, a mari- 
time belt of three miles was unequivocally stated as belonging to Sweden. 

No such all-embracing claim to exercise of jurisdiction had yet been 
made by Denmark for -her four-mile-wide belt of territorial waters. 
Danish ordinances were in each case specifically concerned with either 
fishing and trade or with neutrality preservation. It may well be that 
this was accidental. No hostilities by belligerents are known in the 
Northern Seas, and no pronouncements on jurisdiction for neutrality pur- 
poses were therefore called for in those waters. Conversely, no cases of 
close in-shore fishing are known off Denmark and Norway except at 
Finmarken where special provisions were made, and this would explain 
the one-league limit off the double kingdom having been pointed towards 

70 State Papers, Foreign, Sweden, Vol. 103: ‘‘ Rapport des Colleges de la Chancellerie 


Royale et de Commerce touchant quelques incidens relatifs aux Armateurs françois dans 
la mer du Nord. Fait à Stockholm le 19 juin 1759. Traduit du Suedois.’’ 
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neutrality purposes. Doubts that may have arisen were finally removed 
by a royal ordinance of February 22, 1812, which also removed the un- 
certainty about measuring the league-wide belt from shore or from out- 
lying islands and rocks. It was clearly stated that 


Nous voulons qu'il soit établi comme règle, dans tous les cas ot i est 
question de déterminer la frontière maritime de Notre territoire, que 
ce territore s'étend à la distance d’un mille marin ordinaire & partir 
de Vile ou du rocher le plus avancé que ne recouvre par la mer.™ 


Despite the evidence of the text, it has been held that the Danish-Nor- 
wegian one-league limit continued to apply to neutrality purposes only,” 
as another ordinance was published in 1886 to bring the four-league limit 
on fishing off Iceland into conformity with the one-league limit off Den- 
mark and Norway.” This view appears to be erroneous. Dutch fisher- 
men, and therefore also other foreigners in virtue of existing treaties ac- 
cording most-favored-nation treatment, had been tacitly allowed since 
1762 to disregard the Icelandic limits.* The 1836 ordinance must there- 
fore be regarded not as a contraction of the Icelandic limits, but as an 
asserzion of the prohibition of fishing within the one-league limit. This 
view is supported by the fact that no special legislation was required to 
bring the wider limits on fishing off Greenland and the Faeroes into con- 
form:ty with the one-league limit of 1812.75 


CONCLUSION 


In Denmark-Norway had thus been developed from the late sixteenth 
to the early nineteenth century the practice of exercising jurisdiction 
within adjacent maritime areas of a standard width. This development 
_ took place without any reference whatever to the cannon-shot rule. 

\ Danish claims to jurisdiction had been based either on a dominium maris 
or on earlier claims to waters within sight of land. The earliest regula- 
tions on jurisdiction within a continuous belt of measured width were 
made in response to pressure by foreign traders and fishermen. Danish 
sea power, weak in relation to that of Holland, Franee and Britain, could 
not enforce claims to a dominium maris or even to wide belts of adjacent 
waters. A retreat to narrower limits was therefore necessary if Denmark 


71 The ordinance is printed in Aubert, op. cit., p. 145. It will be noted that no 
mention was made of measuring the one-league limit from base-lines connecting. out- 
lying parts of the coast, and territorial waters claimed followed therefore in detail 
the orflines of the coast. The first mention of base-lines does not occur till later. 

72 Tris view is taken by Meyer, op. cit., pp. 507 ff.; and Raested, Kongens Strømme, 
pp. 344 f. l 

73 Jessup, Territorial Waters, p. 39. 

74 See above, pp. 543 ff. 

75 See Vahl and Andrup, op. cit., pp. 21 £., that the ordinance of 1812 applied to the 
Greenland fisheries. 
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wished to uphold at least a fraction of her claims. The disputes with 
other Powers which led to the Danish retreats, and the wars in which 
_ Danish neutrality was safeguarded by a continuous neutral belt rather 
than by cannon-protected zones, accustomed other maritime nations to 
Danish practice. No exception came to be taken to it, although the cannon- 
shot rule was in use elsewhere, disputes being merely about the width 
of the continuous belt claimed. When France proposed that it should be 
modified to three miles, the possible range of cannon, the essential elements 
in Danish practice and in the cannon-shot rule met, and the concept of the 
modern three-mile limit had come into being. It may therefore be claimed 
that the three-mile limit owed the essential element of territorial jurisdic- 
tion within a continuous belt of standard width to Danish-Norwegian 
practice, rather than to the cannon-shot rule in which this concept never 
found room. z 


THE ORDER OF ST. JOHN IN INTERNATIONAL LAW 
A FORERUNNER OF THE RED CROSS 


By ARTHUR O. BreycHa-VAUTHIER 
Dr. iur., Dr. rer. pol. (Geneva) 
and 
MICHAEL POTULICKI 


Dr. iur., former lecturer in law, University of Geneva (Strasbourg) 


The Sovereign Military Order of St. John of Jerusalem (of Malta)—a 
charitable organization dating back to about a thousand years ago, and 
still in existence 1—received Papal recognition as an autonomous organiza- 
tion in 1113, having previously been admitted as such by the King of 
Jerusalem. Shortly afterwards, the Order was granted its first supra- 
national statute. From that viewpoint the institution, the principal aim 
of which was, and still continues to be, to assist the sick and the poor on an 
international basis, can be regarded as the oldest—after the Holy See— — 
international organization recorded in history. Does not the XI Vth-cen- 
tury chronicle of the Masters of the Order refer to ‘‘our lords, the sick,’ 
their motto for centuries having been ‘“‘Infirmes et infirmas benigne re- 
cipers’’? In this respect the Order of St. John can be regarded as the 
forerunner of the Red Cross with the object of giving assistance through 
charity to human beings; from the outset the members of the Order 
founded innumerable institutions and hospitals, including those in the 
field, and, during military campaigns in more recent times, sanitary trains 
and hospital ships. 

Ths military force which once protected the Order of St. John, later 
replazed by an international status, has developed a large variety of in- 
stitutions ranging from the Leprosy Institute in East Africa or the Hospice 
in Tantur in Palestine to children’s clinics and homes, ambulance brigades 
and medical aircraft. Permanent or temporary, such as the postwar 
refugee camp in Trastevere or relief work for the benefit of Arab refugees, 


1 For bibliography, see C. Bascapè, LD’ Ordine Sovrano di Malta (Milan, Ceschina, 
1940): Th. Michel de Pierredon, L’Ordre Souverain et Militaire des Hospitaliers de 
St. Jean de Jérusalem (Paris, 1925); E. J. King, The Knights Hospitallers in the Holy 
Land (London, 1931); A. von Reumont, ‘‘ Die letzten Zeiten des Johanniterordens,’’ in 
Beiträge ..., Vol. IV (Berlin, 1855); F. de Hellwald, Bibliographie méthodique de 
l’Ordrz souverain de St. Jean de Jérusalem (Rome, 1885) (with supplements and 
continaations). 


504 


ORDER OF ST. JOHN IN INTERNATIONAL LAW 555 


they serve any religious denomination, or alike the international missions’ 
medical schools of all nations.? 

The Order of St. John has established important institutions necessary 
for the accomplishment of its charitable work and vast program. For a 
long time its fleet was the most powerful in the Mediterranean, developed 
for the purpose of defending hospitals and installations against the com- 
mon enemy—-the infidels. On the other hand, a banking system, developed 
from its information offices, has been set up for the benefit of pilgrims; 
scientific institutes as, for instance, the Malta Institute of Anatomy, also 
the first international university, and the Naval School located in Malta, 
were founded. Here again the international character of the aims of that 
institution emerges quite clearly. 

The activities of the Order were originally carried out through eight 
Priories corresponding to the Tongues of Provence, Auvergne, France, 
Italy, Aragon, England, Germany ® and Castille (with Portugal). Here 
again the organization and administration followed an international pat- 
tern since the Priories had been set up, to use a modern term, as regional 
offices which were more fully developed, from an organizational stand- 
point, than those of today; the relationships between central and regional 
activities were ‘‘two way’’ and thus were more direct and complete. The 
Priories, in fact, appointed representatives near the Order’s Headquarters, 
the so-called ‘‘Pilters’’ who had specific sectors of administration allotted 
to them. France, for example, was responsible for the hospitals, while 
Castille provided the Chancellor, and Provence directed finance. It is 
interesting to note that the activities of the ‘‘Plsers’’ bore strong re- 
semblance to those of the high officials in present-day international 
organizations. | 

An important characteristic of the Order’s military policy was that of 
neutrality whenever conflicts arose between the Christian Powers; the 
Order, as such, was prohibited by its rules from fighting on any side. 

In connection with our analysis of the status of the Order of St. John 
in international law, a somewhat regrettable confusion of the Order’s 
permanent position as an international organization and its réle-as a ter- 
ritorial Power makes it necessary to recall briefly the evolution of its 
sovereign powers in the course of centuries which pass through various 
phases. The Knights held sovereign rights within the Latin Kingdom of 
Jerusalem and Rhodes until, in 1522, they had to surrender the latter 
island to the Turks. For more than 200 years of their rule on that island, 
the Order lived through its most briliant and happy period, and its power 
was at its peak. 


2See also a survey in B. Prokopowski, Ordre Souverain Militaire et Hiérosolymitain 
de Malte (Vatican, Ecclesia, 1950). 

3 The Priory of England was suppressed by Queen Elizabeth I and in 1782, a short- 
lived English-Bavarian Langue was established. In turn the King of Prussia founded 
a separate, Protestant, Order of St. John (Johanniterorden) in Brandenburg in 1812. 
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The period following the fall of Rhodes can be called the ‘‘Malta 
period,” since Charles V, under specifically defined conditions, granted 
the -sland of Malta, together with Gozo and Tripoli, to the Order of St. 
Johr. These territories were held by the Grand Master until 1798, at which 
time the island and fortress had to yield to Napoleon’s attack and, soon 
afterwards, to British sea power. Strangely enough, when the Order of 
St. John had left the island, it took the title of ‘‘Sovereign Order’’ which 
is officially in use today. It is open to discussion to what extent the disap- 
pearance of the territorial rights of the Order affected its position as an 
international organization, as other attributes of sovereignty founded on 
customary law, such as passive and active right of legation, gradually 
decr2ased in importance. A debate on this point might appear somewhat 
academice; what is undeniable is the fact that the Order has still an inter- 
national legal personality, independent of specific territorial sovereignty. 

The extraterritorial residence of the Order being in Rome, its legal char- 
acter has, in the first place, to be submitted to Italian courts. Two de- 
cisioas ought specially to be mentioned here. On March 13, 1985, the 
Court of Cassation, deciding that the Order, as a subject of international 
law, did not need the permission of the government, otherwise required in 
Italy, for the valid acquisition of immovable property, stated that: 


Sovereignty is a complex notion which international law, from the 
external point of view, contemplates, so to speak, negatively, having 
only in view independence vis-a-vis other States. For this reason it 
is sufficient to require merely proof of the autonomy of the Order in 
its relation to the Italian State... . Such attributes of sovereignty and 
independence have not ceased, in the case of the Order, at the present . 
day—at least not from the formal point of view in its relation with 
the Italian State. Nor has its personality in international law come 
to an end, notwithstanding the fact that such personality cannot be 
identified with the possession of territory. ... With regard to this 
second aspect of the matter, it is enough to point out that the modern 
theory of the subjects of international law recognizes a number of col- 

- lective units whose composition is independent of the nationality of 
their constituent members and whose scope transcends by virtue of 
their universal character the territorial confines of any single State. 
. . . it is impossible to deny to other international collective units a 
limited capacity of acting internationally within the ambit and the 
actual exercise of their own functions, with the resulting international 
juridical. personality and capacity which is its necessary and natural 
corollary.* 


This decision also quotes a number of official texts, e.g., the Convention 
of February 20, 1884, with the Italian State, the Decree of October .7, 
1923, by which the Italian Government entrusted a mission to the Order, 
adapted to its character as a universal institution, for the relief of Greek 


4 E. Lauterpacht, Annual Digest and Reports of Public International Law Cases, 
1935-1937, pp. 2-7. See also ibid., 1931-1932, pp. 88~89, for an earlier decision. 
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and Armenian refugees in Corfu and elsewhere in Greece, and the Decree 
of November 28, 1929, confirming the title of the Sovereign Order and 
determining its position at public functions. 

A more recent decision dealing with the character of the Order made 
by the Tribunal of the Republic in Rome on July 26, 1947, confirms earlier 
decisions and especially one of the Court of Cassation dated June 25, 
1945,5 which established the Order’s position in international law, as Im- 
dependent from Italian law. Other recent cases confirming the extra- 
territoriality of the Order include a decisien of the Supreme Court of Ap- 
peals of Hungary dated May 12, 1943.° 

Comments have been made on the above-mentioned 1935 decision by 
various authors,’ who object to the fact that the decision was not based 
on the continuation of the international character of the Order as it 
existed In Malta, the latter having had there a legal status independent 
of its rights as a sovereign of the island. Some consider that as the legal 
character of the Order does not originate from a specific or a tacit agree- 
ment between two or more states, it can only be based on an ‘‘original 
norm of the international community.” ? A comment published in Argen- 
tina ?° recalls that the character of the Order did not originate simultane- 
ously with its territorial sovereignty, and therefore has not disappeared 
with the latter. 7 

_ Amongst visible rights of the position. held by the Order in international 
law is its right of legation. This statutory right is, of course, compared 
with the often important political rôle of these legations in history, now 
very limited and confined to activities in relation to the organization and ` 
current duties (establishment of representation, participation in relief 
activities, administration of the Order’s hospitals, property, etc.), the 
representatives being either permanent envoys™ or on extraordinary 


5 See translation by M. Pilotti and A. C. Breycha-Vauthier in Oesterr. Zeitschrift fir 
öffentliches Recht (1951), pp. 392-394. 6 This JOURNAL, Vol. 43 (1949), p. 537. 

7 For a more complete survey of opinions see A. O, Breycha-Vauthier, ‘‘ Der Malteser- 
Orden im Vélkerrecht,’’ Oesterr. Zeitschrift fiir ojfentliches Recht (1950), pp. 401-413. 

8G. Biscottini, ‘‘Sulla condizione giuridica del’ Ordine di Malta,’’ Archivio storico 
di Malta (Rome), Vol. X (1938-1939), pp. 1—16. 

9G. Cansacchi, ‘IT diritto di legazione attivo e passivo dell’Ordine di Malta,” 
Diritto Internazionale, 1940 (Milan, 1941), pp. 58-81. 

10C, A. Pasini-Costadoat, ‘‘La personalidad internacional de la Soberana Militar 
Orden de Malta,’’ in La Ley (Buenos Aires), April 11, 1948, p. 3. 

11 Legations of the Order are listed in the official registers, e.g. of the Vatican 
(Annuario Pontifico) or of Spain (Ministerio de Asuntos Exteriores, Representantes 
Diplomáticos extranjeros). Other diplomatie representations exist, e.g., in the Argentine 
(see W. W. Bishop, Jr., International Law (New York, 1953), p. 173), in Brazil and 
Portugal; and they also appeared in the official registers in Austria (Österreichischer 
Amtskalender, 1937, p. 127) and in Hungary (Magyarország Tiszti cim és Névtara, 
1944, p. 45). For a complete list see Riwista del Ordine di Malta, October-December, 
1951. ; 
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mission. It also arises from the fact that the Order is a person in par- 
tictlar, and not in general, international law, that its right of legation is 
based on the recognition of individual receiving states. Once the recogni- 
tion has been expressed, the practice appears to show * that the position 
of its legations is identical to that of other diplomatic missions (pro- 
cedure, privileges etc.) except for fiscal immunities which are only con- 
eedad to representatives who are not nationals of the receiving state. 
Diplomatic passports are issued to representatives and they even enjoy 
recognition on the part of states which do not de jure recognize the Order. 
The passive right of legation is complicated by the fact that the Order 
possesses no territory and, lacking a specific treaty with Italy, it cannot 
eoncede diplomatic immunities to accredited representatives. This prob- 
lem was, however, solved for instance, in the case of Spain by accrediting 
the Spanish Minister to the Holy See also to the Order. 

Since 1869 the Order has participated in the conferences of the Inter- 
national Red Cross; the Geneva Diplomatic Conference of 1929 discussed 
the work and position of the Order in detail,“ the Final Act also expressly 
stating that the provisions of the Geneva Convention concerning the posi- 
tion of relief societies be applied to the national associations of the Order.** 
These associations * enjoy today the same rights as voluntary ‘aid societies. 
They are, however, represented at international conferences by the delegate 
of the Grand Master of the Order, unlike the practice of the national 
societies, which are represented by the delegates of their countries. At 
the Geneva Conference mentioned above the representative of the Grand 
Master supported the listing, next to the Sovereign Order, of the Order 
of St. John of Jerusalem in the British realm, its autonomous English 

12 Cansacchi, loe. cit. 

18 Actes de la Conférence diplomatique convoquée par le Conseil Fédéral suisse pour 
révision de la Convention pour Wamélioration du sort des blessés et malades dans les 
armées, Genève, 1929, pp. 62-64, 133, 367-378, 414-415, 606. 

14 See also the comments by A. R. Werner, La Croix-Rouge et les conventions de Genève 
(Geneva, 1943), pp. 55-56; and M. Peruzzi, ‘‘il S. M. Ordine de Malta e le convenzioni 
internazionali per la protezione dei feriti e dei malati in guerra,’’ Rivista del Ordine di 
Malia, October-November, 1942, pp. 10-14; and G. de la Chenaye, La personalità dt 
dirizto internazionale del S. M. Ordine di Malta con particolare riguardo alle sue 
convenzioni per la protezione dei feriti e det malati in guerra (Doctoral thesis, Univer- 
sity of Turin, 1943). 

The Order was not represented at the 1949 Conference. Its point of view having 
been presented by a national delegation and not by the delegate of the Holy See, gave 
rise to a rather confused debate which did not help to clarify the Order’s international 
position. (Final Record of the Diplomatic Conference of Geneva of 1949, Vol. II A, pp. 
20, 21, 37, 78, Vol. II B, pp. 492-495.) 

15 Relief work is at present carried out by Grand Priories (Austria, 3 Italian Grand 
Pricries) and the Associations (listed according to their constitutions) of Rhineland- 
Westphalia, Silesia, Great Britain, Italy, Spain, France, Portugal, Netherlands, Poland, 
Hurgary, United States of America, Belgium, Ireland and the delegations in Colombia 
and the Philippines; to those is added a supra-national Missionary Association. 
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branch, which, together with the British Red Cross, developed wide ac- 
tivities.*¢ 

The international position of the Order of St. John is of special im- 
portance to its relief work in time of war. Its hospital trains, being part 
of the Order’s domain, were in fact considered and recognized in the 
last world war as neutral property and protests were made by the Inter- 
national Committee of the Red Cross when German military authorities 
confiscated such trains in Italy. 

Certain similarities of the Order of St. John with regard to the present 
task of the International Committee of the Red Cross have led authors *” 
to connect the position of both organizations in international law. Both 
have international tasks, though these are entrusted to the International 
. Committee of the Red Cross by an international convention, while the 
recognition of the Order’s work is based on pluri-national custom. . 

In order to base its activity also on an international organization estab- 
lished for relief in time of peace, the Order of St. John participated in the 
Conference called in 1927 by the League of Nations to establish an Inter- 
national Relief Union.1* Recognized as an international relief organiza- 
tion under Article 1 of the latter’s Statute, the Order entered into an 
agreement ° with the Union in 1936, placing its hospitals and relief in- 
stitutions at the disposal of the latter free of charge, and promising an 
annual subsidy. In 1950 the Order applied to enter into official relation- 
ship with the World Health Organization.”° 

The above facts lead to a number of positive conclusions. After the loss 
of its territories, the Order of St. John continued to enjoy its status in 
international law independently from its territorial rights; the activities 


16 Though this Order is no longer international, Oppenheim-Lauterpacht (Interna- 
tional Law (London, 1948), Vol. I, p. 227), dealing with the personality of the Order 
in international law, stated that ‘‘this seems only to apply to the Catholie branch of the 
‘Order, under the Grand Master in Rome.’’? ‘The common origins, however, are upheld 
by both organizations (see also G. Kinnaird, ‘‘The Order of St. John of Jerusalem,” 
in Quarterly Review (London), 1946, pp. 444-457, and H. St. George Saunders, The 
Red Cross and the White (London, 1949)). 

17 E.g, A. Verdross (Völkerrecht (Vienna, 1950), p. 494; also pp. 1, 3, 98), whose 
viewpoint is opposed by H. C. de Zeininger, ‘‘ Quelques considérations sur la souveraineté 
de l’Ordre de St.-Jean,’’ in Revue d’histcire ecclésiastique suisse (1951), pp. 215-222. 
On the other hand, the instructions to the Chairman of the American Delegation to the 
Geneva, 1929, Conference (Hackworth, Digest of International Law (Washington, 1940), 
Vol. I, p. 50) clearly oppose a plenipotentiary status for both organizations. 

18 League of Nations publications Ser. A.36.1927. VIII, p. 50. 

18 League of Nations publications Ser. 1936. XII.B.9, p. 2. 

20 World Health Organization, Fifth Assembly, Sovereign and Military Order of 
Malta (A.5/13). The introduction to this document shows up the rather puzzling 
problems which the demand of an organization not falling within the standard 
categories (governmental or non-governmental, national or international. organization) 
created, while the annexed summary of information on the Order itself does not seem to 
clarify the position either. 
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of the Order were centered on assistance to the sick of all nations; the 
organization of the Order was supra-national in character; it was federal 
in. structure, since the Priories were distributed among different countries, 

as ar2 the various national associations of the Order today. With the loss 
of its territories, the Order of St. John gradually reverted to the early 
concept from which it originated, namely, exclusive assistance to the sick. 
This program is being carried out through an international apparatus in 
conformity with the rules particular to this institution. 

There exist and there existed limitations to sovereignty in relation to 
the Holy See, since the Pope exercised supremacy over the Order and 
acted. at various times in the latter’s development, as a protector or 
spiritual trustee of its aims. The relationship between the Pope and 
the Grand Master has never been clear and it is probable that as many 
argurients could be found to prove that the Order was a religious organiza- 
tion as to show that it was a lay one. It was, in fact, a combination of 
both; the Pope, by virtue of the Statutes of the Order, approves of the 
election of the Grand Master; 7! the Pope further acted in the past as an 
authcrity.of appeal, especially in cases where the Statutes did not provide 
a solution to a problem—a practice intended to prevent interference 
through power politics. The intervention of the Holy See was, in fact, 
repeatedly required, when the Office of the Grand Master fell vacant, or 
when the Order was faced with major problems and difficulties. The 
impact of pontifical influence naturally varied throughout the ages, as 
the international position and réle of the Order itself passed through 
various phases. 

As a result of the situation created at the death in 1951 of the 76th 
Grand Master of the Order, the Holy See decided to submit the present 
struccure of the Order to a significant test. A special tribunal was in- 
stituted by a Pontifical Decree of December 10, 1951, and was composed 
of five cardinals, presided over by the Dean of the Sacred College, Cardinal 
Tisserant, a scholar of international reputation. The tribunal decided 
at its sitting of February 5, 1952, to clarify the following points: 


(a) nature of its status as a sovereign Order; 
(b) nature of its status as a religious Order; 
(c) limits of the respective spheres; 
(d) reciprocal relationships (relations between the sovereign and the 
religious nature of the Order) and with the Holy See; 
(e) consequences: 
affecting its dependency on the Pope, on the Holy See and on 
its competent organs; 
affecting the Order’s internal organization; 
affecting the legal status of its members; 
affecting the nature of its possessions. 


21 Statute, 1936 (rev.), Art. 29 (G. Bascapè, op. cit, p. 49). 
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Comments have been made on these issues in lengthy articles, especially 
in the French and Italian press,?? which, however, started generally from 
the legally erroneous conception that the Order was some kind of ex-state 
with relics of privileges and not, -in fact, an international organization 
the status of which depended on supra-national membership and activity, 
the past existence of its varied territorial sovereignty having ‘no de- 
termining power. Nor does this essential point seem to have received due 
consideration in the private memorandum” published by the interim 
head of the Order, which, apart from giving a report issued by its legal 
counsel showing arguments in support of the point of view of the Order, 
reproduces articles by Morelli on its sovereignty, and by Gazzoni on the 
legal status of its property. Here also the principle of supra-national 
duties justifying international rights does not seem to appear clearly. 

The judgment of the tribunal was given on January 24, 1953, and de- 
elared that: 


1. Nature of the status of a Sovereign Order of the Order of Malta...: 


The status of the sovereign Order referred to in Article 2 of Title I 
of the Constitutions of the Order now in force which has been re- 
peatedly recognized by the Holy See and which is indicated in the 
aforesaid article, comprises the enjoyment of a number of rights which 

. the Order possesses as a subject of international law. Such rights 
which are particular to sovereignty—according to the principles of 
international law—have, following the example of the Holy See, also 
been recognized by a number of States; they do not, however, con- 
stitute for the Order the complex of rights and privileges which are 
reserved to entities which are sovereign in the full sense of the word. 


2. Nature of its status as a religious Order ...: 


The Order, insofar as it is composed of Knights and Chaplains, 
referred to in Articles 4 and 9 of Title I of its Constitutions is a 
‘‘religio’’ and more precisely a religious order approved by the Holy 
See (Codex Juris Canonici, can. 487 e 488 n. 1 and 2). Its scope is, in 
addition to sanctification of its members, religious, charitable and to 
grant assistance (Constitutions Title I, Article 10). 


3. Limits of tts status as a sovereign Order and a religious with 
mutual relationship and relations with the Holy See: 


The two qualities of a sovereign and a religious Order to which the 
replies to questions 1 and 2 in the present judgment refer, are closely 
inter-related. 

The status of sovereign Order of the Institution is functional, that 
is to say, intended to assure the fulfilment of the scope of activities of 
the Order and its development throughout the world. 

The Order of Malta is subject to the Holy See (Pontifical letter 
‘Inter Ilustria’’ of Pope Benedict XIV, 12 March 1753, ‘‘Codice di 


22 Tempo, Jan. 26, March 6, June 5, 1952; Giornale d’Italia, Jan. 15, 1952; Le 
Monde, Jan. 3, Feb. 11, 1952; Österreichische Furche, March 29, 1952. 
23 “‘ Lettera circolare,’’ 1952, 69 pp. 
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Rohan’’ passim and the Constitutions in force, passim) and particu- 
larly being a religious Order to the Congregation for Religious Orders 
under Canon Law (Codex Juris Canonici, can. 7, 499; par. I and 251) 
and according to the Constitutions of the Order passim. 

' Those to whom honorary distinctions have been conferred as well as 
its Associations are subject to the Order and through it to the Holy 
See according to Chapter 5 of Title IIT of the Constitutions. 

| The questions regarding the status of sovereign Order of the In- 
stitution to which the first section refers are treated by the Secretariat 
of State of His Holiness (Codex Juris Canonici, can. 263). 

' Questions of a mixed nature are resolved in agreement between the 
Congregation for Religious Orders and the Secretariat of State of 
His Holiness. 

' Acquired rights remain untouched and customs and privileges con- 
stituted or recognized by the Sovereign Pontiffs to the Order insofar 
as they are still in vigor according to Canon Law (Codex Juris 
Canonici, can. 4 and 5; can. 25-80; can. 68-79) and not in contradic- 
tion to the present Constitutions of the Order. 

' The present sentence can be enforced 1mmediately.** 


It would be idle to anticipate the results which the implementing of this 
judgment might have. It should, however, be stressed that, if the final 
outcome were to lead to the weakening of the relationship between the 
Pope'and the Order which hitherto had been so close—in fact, in many 
critical periods this was an essential element for the continued existence 
of the Order in international law—it is doubtful whether the structure 
of that Order could survive such a fundamental change in spite of its 
-often recalled ‘‘remarkable capacity for adapting its ideals and policy to 
the changing requirements of time and circumstance.” Should, how- 
ever, the other alternative solution oceur, namely, the ultimate transforma- 
tion of the Order of St. John into an exclusively religious institution, its 
distinctive personality in international law would in such event disappear. 
In case the results should be such as to qualify the Order for continued 
pontifical support, its present independent status, though perhaps with 
stronger emphasis on its religious character, might continue,” although 
the Order would need to be aware, to a still wider degree than at present, 
of its! original character as an international body devoted to relief work; 
for ohly thus will it be possible to justify its international legal status 
which is both the condition and the consequence of this supra-national 
activity and which has continuously been the only thread throughout the 
life of this organization during all the political changes of centuries. 

24 Extract translated from text published in Acta Apostolicae Sedis, Nov. 30, 1953, 
pp. 765-767. On this judgment, see S. M. Zarb in Scientia (Malta), 1954, pp. 69~88. 

25 E. J. King, op. cit., p. 1. 

26In his memorandum of June 24, 1952 (Animadversiones e voto dell’Ece.-mo Promo- 
tore di giustizia, 34 pp.), the special attorney of the Church forecasts that a solution 
which would recognize a dependency of the Order from the Holy See affects only its 


internal organization, leaving undisturbed the position of the Order in its relations with 
the various states (p. 29). 


1 


‘ 


ORDER OF ST. JOHN IN INTERNATIONAL LAW 563 


Present-day tendencies amongst members of the Order” themselves to 
abandon the name of Malta—introduced only in the course of the past 
century—in its official designation, which serves though to perpetuate the 
now meaningless souvenirs of the glorious record of its last territorial 
rule, and to lay emphasis on the older, more specific designation of Knights 
of St. John, thus recalling the original pious tradition of supra-national 
hospital work, appear to be significant in this respect. 

The stronger emphasis on the character of an international organization 
could usefully model itself on modern developments and precedents. 
For in this respect the Order, after having been a bold innovation in the 
field of international organization, and a forerunner in its time, has since 
shown inconsistencies which have led to the hindering of its development, 
especially as far as effective and supra-national representation of all its 
member organizations and juridical control of its administration were 
concerned. It is significant that precisely a problem of delegation and 
the lack of a possibility of appeal to a legal body agdinst measures taken 
by its government, brought about by a protest for denial of justice which 
one of the leading members of the Order submitted to the Holy See, were 
the two controversial issues that gave rise. to the setting up of the above- 
mentioned Pontifical inquiry. . | 

For would it not be paradoxical, indeed, if this oldest international 
organization, after having through centuries—where there existed little 
or no understanding of the meaning and tasks of any permanent inter- 
national body—suceceeded in adapting its essential structure in order 
to carry on parts of its activities, were nowadays unable to display the 
force necessary for renewal? It would ultimately disappear from the 
world’s scene precisely in a period in which results on an international 
basis can be obtained in many fields, whereas it would appear to be 
legitimate to include amongst them an organization which, owing to its 
international standing, is able to give more efficiency to organized charity 
and thereby to add impetus to good will. 


27H. ©. de Geininger, ‘‘Saint-Jean ou Malte?’’ in Revue d’histoire ecclésiastique 
suisse, 1947, pp. 57-64. 


THE REPARATIONS AGREEMENT BETWEEN ISRAEL AND 
THE FEDERAL REPUBLIC OF GERMANY 


By FREDERICK Honia 


Barrister-at-Law, London 


Ths Agreement which was concluded between Israel and the Federal 
Republic of Germany on September 10, 1952, and went into force. on 
March 27, 1953, is in some ways unique in the history of diplomacy. It 
is a treaty between two states which do not entertain diplomatic relations 
and co not even intend to establish such relations for the purpose of carry- 
ing into effect their mutual contractual undertakings. Furthermore, it is 
a treaty between states of which one was not in existence as a state and 
the ozher was not yet constituted in its present legal form when the events 
givinz rise to the payment of reparations occurred. These are the some- 
what unusual circumstances in which the Agreement was concluded, and 
they must be borne in mind when considering some of its features which, 
at first sight, might seem strange. A short account of the history preceding 
its conclusion may therefore be of assistance in providing the correct 
perspective. 


THE History OF THE AGREEMENT 


Thə independent State of Israel came into existence on May 14, 1948, 
when Great Britain laid down the Palestine Mandate.* At that time the 
other contracting party, the state now known as the Federal Republic 
of Germany, was not legally constituted in its present form; it may, how- 
ever, in relation to Israel’s claim, be regarded as the successor of the state 
which inflicted upon the Jewish people the wrongs giving rise to that 
claim.” It was clear from the outset that no amount of material repara- 
tion sould possibly repair the grievous damage done, and it was equally 
clear that, even from the purely financial point of view, Israel could not 


1Tke legal instruments providing for the termination of the mandate are the 
Palestine Act, 1948, and the Orders in Council made in pursuance of that Act, t.e., the 
Termination of Jurisdiction in Palestine (Transitional Provisions) Orders, 1948 and 
1949: 1948 No. 1003, and 1949 No. 138, respectively. 

2 Geographically the Federal Republie comprises only part of the territory of the 
Germen Reich which ceased to exist after the cessation of hostilities in the second 
World War, and which would have been internationally responsible for the criminal 
acts committed at the direction of its government. It is not proposed here to consider 
the ecentroversial question of the legal status of Germany. The literature on the 
subject is vast, and in describing the Federal Republie as the successor of the defunct 
German Reick we merely state the factual situation, without thereby attempting to 
take s.des on the legal connotation of the term ‘‘successor state.’’ 
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hope to receive full compensation for the material losses suffered by Jewry 
as a result of German depredations. It is estimated that the total value 
of plundered Jewish property amounted to about $6,000 million. The 
Government of Israel, however, when they first put forward their claim for 
so-called global recompense, did not rely on this figure, nor base their claim 
on a title which would imply reparation for the total loss suffered. The 
title on which reliance was placed and the basic figure which was put 
forward was the estimated cost of resettling in Israel the 500,000 Jewish 
immigrants who, until the latter part of 1951, had immigrated from 
countries formerly controlled by the German Reich. The estimated cost 
of this resettlement was $1,500 million, and this was the figure originally 
proposed. In September, 1951, the German Chancellor declared in the 
Bundestag that his government was prepared to deal with Israel’s claim 
in an equitable manner. Negotiations between representatives of the two 
governments accordingly began at The Hague in’ March, 1952; they en- 
countered the violent’ opposition of certain political and religious cireles 
in Israel. This opposition increased in strength when it became known 
that the German Government was intent on making the negotiations de- 
pendent on the outcome of the Conference on German External Debts 
which was then in progress in London.* The attempt to link the two sets 
of negotiations, one purely commercial in character and the other acknowl- 
edged to be of immense moral significance, resulted in the negotiations 
being suspended in April, 1952." They were resumed after an interval of 
more than 10 weeks, Israel’s claim to an equivalent in Deutschemark of 
$1,000 million being met by a German counter-offer amounting to an 
equivalent in Deutschemark of about $715 million.* The negotiations were 
concluded on August 28, 1952, and the Agreement was signed at Luxem- 
bourg on September 10, 1952.7 

Mention has already been made of the fact that the éontiaciuie parties 
had not then, and have not now, established diplomatic relations, and that 


8 In this figure is included the claim against Eastern Germany; this is implied in 
a Note of the Government of Israel, of March 12, 1951, which is addressed to the four 
Occupying Powers. Cf. Documents Relating to the Agreement between the Govern- 
ment of Israel and the Government of the Federal Republie of Germany (Government 
Printer, Jerusalem, 1953), at p. 20 (hereinafter cited as ‘‘Documents’’). 

4 This Conference was held between February and August, 1952, and was concerned 
with a general settlement of German indebtedness arising from eomnercial transactions 
and from external loans granted to Germany before the late war. 

5Cf. The Times (London), April 15, 1952. The deputy leader of the German 
Delegation, Herr Küster, resigned after. a violent attack on Herr Schaeffer, the German 
Minister of Finance, in which he threw doubt on the sincerity of the German Govern- 
ment in their desire to make material reparation to Israel. 

8 Cf. The Times, May 8, 1952. Of the total of $1,500 million claimed, $1,000 million 
was considered to be the share of the Federal Republic, and $500 million the share 
of the German Democratic Republic (Eastern Germany). 

7 Cf. Documents, at p. 125. 
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there is not at present any intention of filling this diplomatic vacuum! 
It may be observed in this context that the governments of France, the 
United Kingdom and the United States of America had issued a joint 
declaration in July, 1951, formally terminating, as from 4 p.m. on July 9, 
1951, the state of war with Germany, and that the announcement of the 
British Foreign Office included the state of Israel, as successor to the 
Palestine mandatory government, among the states subscribing to that 
decision.” The Government of Israel, which does not regard itself as the 
successor of the mandatory government, thereupon stated that the Three- 
Power Declaration did not affect their attitude to Germany in any way. 
It may be assumed that the Government of Israel did not thereby intend 
to Imply that Israel was in a state of war with Germany, but merely 
desired to make it clear to-the world at large that Israel would continue to 
preserve complete detachment in her relations with Germany.?® This 
Israel has done and continues to do, and the negotiations had the ‘limited 
object of arriving at an agreement, while the Agreement: itself provides 
for the minimum amount of commercial intercourse required to ensure its 
being carried into effect. 


THE GENERAL LEGAL NATURE OF THE AGREEMENT 


The Agreement is designed to enable Israel to meet the cost of resettling 
large numbers of immigrants, principally by providing the means to 
expand opportunities for the settlement and rehabilitation of Jewish 
refugees in Israel, mainly by the delivery of goods from Germany. The 
Federal Republic, however, does not undertake to supply these goods 
in specie; ; it merely undertakes to pay a total sum of money amounting to 
3,450 million Deutschemark,™! equivalent to about $820 million, the dis- 
charge of this liability being spread over a number of years. In addition, 
the Federal Republic undertakes to provide facilities enabling Israel to 


8 ‘he way in which the difficulties resulting from the absence of diplomatie relations 
are intended to be overcome in the execution of the Agreement will be referred to later. 

8 For the text of the declaration as published in the United Kingdom see Supplement 
to the London Gazetie of July 6, 1951. l 

10 In fact, it would have been quite impossible to contend that a state of war existed 
between the two countries. On the other hand, Great Britain had, as she was entitled 
to də, enacted certain legislation in Palestine during the war which had remained in 
force while the Mandate continued in existence, and which, in a general way, put the 
economy and administration of Palestine on a war footing; see, c.g., the Trading with 
the Enemy Ordinance, No. 36 of 1939, in Supplement No. 1 to the Palestine Gazette 
Extraordinary No. 923, of Sept. 5,.1939. This legislation Great Britain was clearly 
not entitled to abrogate by a declaration made in 1951; insofar as the declaration 
terminating the state of war with Germany purported to establish peace between 
Israel and Germany, it was not only ultra vires, but also superfluous, no state of war 
ever having existed between the two countries. 

11 One dollar is the equivalent of about 4.2 Deutschemark. In the Agreement under 
review all figures are expressed in Deutschemark, but for the sake of convenience they 
are hereafter set out in United States dollars. 
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obtain the supplies required. Israel, on her. part, undertakes to use the 
funds obtained under the Agreement for the purchase of such goods and 
services as shall serve the general purpose of facilitating the resettlement 
of Jewish refugees. All purchases are to be made in Germany by means 
of individual contracts with German suppliers.1? Of the total of ap- 
proximately $820 million the sum of approximately $107 million is payable 
for the benefit of the Conference on Jewish Material Claims against Ger- 
many, a body representative of a number of Jewish organizations in the 
principal countries of the world. Under an agreement concluded between 
the Federal Republic of Germany and the Conference the latter undertakes 
to use the $107 million for the benefit of victims of the Nazi régime, and 
in particular of such victims as are living outside the borders of the state 
-of Israel? In respect of that sum, therefore, Israel merely acts as 
recipient and paying agent. 

The Agreement, as will be seen, does not easily fit into any of the better 
known categories of treaties. It is not a commercial treaty in the accepted 
sense because it does not contain any of the provisions normally to be 
found in such treaties which, in addition, invariably presuppose the exist- 
ence of diplomatic relations between the contracting parties. It is not a 
reparations agreement in the technical sense, such an agreement being 
normally consequent upon war and the victory of one of the contracting 
parties over tha other. Furthermore, it does not provide for the payment 
of money in the recipient country, but merely for the use of that money in 
the territory of the debtor state; insofar as it provides for the supply of 
goods, it concerns itself only to a limited degree with the actual commercial 
transactions preceding deliveries, such transactions being the subject of 
contracts to be concluded between the state of Israel and individual Ger- 
man suppliers. The most that can be said is that the Agreement is a 
treaty sut generis, the provisions of which, in order to be understood fully, 
require detailed analysis. 


THE PROVISIONS OF THE AGREEMENT 
I. The Obligations of the Federal Republic of Germany 


1. The Agreement contains elaborate and somewhat complicated pro- 
visions for the discharge of Germany’s financial obligation.‘* The period 
within which the obligation has to be discharged is not fixed; it can be 


12 There is one exception to this provision. It concerns the purchase of oil from 
British oil companies with sterling funds to be made available by the Federal Republic; 
as to this, see below. 

18 The relevant provision is contained in Art. 2 of Protocol No. 2 signed between 
the Government of the Federal Republic of Germany and the Conference on the same 
day as the Agreement under review. l 

14 For the sake of simplicity the Federal Republic of Germany will hereafter be 
referred to as ‘‘Germany,’’ it being understood that, unless otherwise stated, the term 
‘í Germany’? does not include the Soviet zone of occupation or Berlin. 
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deduzed only by implication from the amounts payable in any one financial 
year. The first two financial years are the periods, respectively, between 
the cate of the coming into force of the Agreement * and March 31, 1953, 
and between April 1, 1953, and March 31, 1954. Thereafter each financial 
year is to begin on April 1 of one year and to end on March 31 of the fol- 
lowing year. The third financial year therefore began on April 1, 1954. 
During each of the first two financial years Germany was to pay $48 mil- 
hon: *® during each of the nine financial years then following she is to pay 
$74 million, and thereafter one final installment of $62 million. The total 
number of years, therefore, which is contemplated for the final discharge 
of Germany’s obligation is eleven, in addition to the broken period between 
the zoming into force of the Agreement and March 31, 1953. Although, in 
the normal course of events, no part of the liability should remain unpaid 
after March 31, 1964, provision is made, in certain circumstances, for a 
reduction of the annual installments payable after April 1, 1954. It is 
provided that if, m the opinion of the German Government, Germany. is 
unable to pay the installments laid down in the Agreement, these install- 
ments may be reduced to an annual figure of not less than $59 million.27 

Conversely, provision is made in Article 4 enabling Germany to dis- 
charge her financial obligation by the payment of larger and more frequent 
inszallments than those payable under the basic provisions contained in 
Arzicle 8. The main purpose of this discretionary power of premature 
recemption is to give to Israel the benefit, as far as possible, of loans 
which Germany may be able to obtain from foreign countries in freely 
convertible foreign (1.e., non-German) currencies. In addition, the right 
of premaiure redemption may be exercised by Germany, subject to certain 
conditions, by means of payments in German currency. 

Four cases are envisaged: first, if Germany obtains a foreign loan 
sp2cifically for the purpose of financing her obligations under the Agree- 


15 The Agreement was ratified by the Bundestag on March 18, 1958. (Bundes- 
gezetz-Blatt 1953, II, 35; Art. III of the ‘‘Law relating to the Agreement of September 
10, 1952, between the Federal Republic of Germany and the State of Israel’’ provides 
expressly that the Agreement shall also apply to West Berlin.) By the law of 
Israel, insofar as concerns ratification by that country, this means ratification by the 
gcvernment, and not by Parliament; this took place on Mareh 22, 1953. 

16 As regards the first financial year, $15 million became due on the day of the coming 
into force of the Agreement, and $33 million on March 31, 1953. 

17 It will be seen later that a permanent Arbitral Commission has jurisdiction to 
decide all disputes arising out of the interpretation or application of the Agreement. 
Although a reduction by Germany of the annual installments payable under the Agree- 
ment may well result in a dispute between the parties, it seems that the Commission 
would not be competent to decide such a dispute. This would appear to follow from 
tae wording of Art. 3(a) (ili), which provides that installments may be reduced 
‘should the government of the Federal Republie of Germany be of opinion that they 
cannot comply with the terms of sub-paragraph (ii).... P 
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ment, she shall be bound to apply the entire proceeds to that purpose in 

such manner that they are used to reduce the last installments payable 
under the Agreement; secondly, if Germany obtains a foreign loan for 
purposes unconnected with the Agreement, she may, in her. discretion, use 
an appropriate portion of such loan in order to reduce the whole or part of 
the last two installments payable under the Agreement; 18 thirdly, Ger- 
many shall be entitled to effect premature redemption in German currency 
even if the Deutschemark is not freely convertible, provided that facilities 
are given to Israel to use such currency for the purchase of commodities 
and services which Israel is entitled to obtain under the Agreement; 
fourthly, there is an overriding provision enabling Germany to effect 
premature redemption in any freely convertible currency, or in any other 
currency agreed upon between the parties, regardless of the origin of the 
funds represented by such currency. 

If Germany exercises her right of prematurely redeeming her obligation, 
she may be granted a.cash discount in an amount to be fixed by the Mixed 
Commission.’ 

2. The basie nature of the Agreement being such as to enable Israel to 
purchase. commodities and services from individual suppliers, it is, evident 
that it must provide for certain obligations on the part of Germany which 
are additional to the purely financial undertakings already referred to. 
The discharge of these obligations may require legislative or administrative 
action by Germany. The Agreement imposes a general and overriding 
liability upon Germany to take all necessary administrative measures re- 
quired to carry into effect the delivery of the commodities concerned and 
to ensure that there shall be no discrimination between the export of goods 
to Israel and export to other countries with which Germany maintains 
foreign trade relations.2° In addition, provision is made allowing for 
certain tax refunds to be made to German suppliers on deliveries of com- 
modities in pursuance of the Agreement. By providing that such deliveries 
shall be deemed to be ‘‘export deliveries” the Agreement concedes to Ger- 
man suppliers what in effect amounts to a reduction of the tax normally 


~- 


18 The difference between these two cases is that, whereas in the first case the 
liability must be reduced by the whole amount available, regardless of whether this 
amount exceeds the equivalent of two-annual installments, in the second case only an 
amount equivalent to not more than two normal annual installments ean. be used for the 
purpose of reducing the liability then outstanding. 

19 The composition and powers of the Mixed Commission will be referred to later. 
From what has been. said it can be concluded that the Agreement may run for a period 
of a little over 11 years or not more than about 13 years. If circumstances are 
favorable, and if Germany is willing to discharge her liability at an ncteseee rate of 
payment, the period may be a great deal shorter. 

20 Cf, Art. 5{a), (e) and (d). 
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payable on turnover, as distinct from the tax which is payable on profits.” 
The refund is to be granted in respect of all deliveries made after April 1, 
19£3. The application to deliveries of goods to Israel of the more generous 
prcvisions contained in the Law of June 28, 1951, on the other hand, is 
expressly excluded, on the ground, presumably, that payment for these 
gocds is made in German currency and does not, therefore, yield foreign 
currency to German exporters.”* This law, if it had been made applicable, 
would have enabled suppliers to build up tax-free reserves and would thus 
have provided a powerful incentive. It may be that, having regard to the 
somewhat different treatment which is accorded to deliveries to Israel, 
suppliers may take the view that ordinary export deliveries in the accepted 
sense are preferable to, and more advantageous than, deliveries under the 
Agreement. Experience only can show whether this assumption is justi- 
fied. 

The commodities to be delivered to Israel between the date of the coming 
into force of the Agreement and March 31, 1954, are listed in a Schedule 
which forms an integral part of the Agreement.” These commodities fall 
inzo four main groups, the ifth group being concerned with services, as 
distinct from commodities.2* The main groups are subdivided into sec- 
tions, but between sections a certain flexibility allows for variations and 
for the substitution of one commodity for another, within comparatively 
nérrow limits. Basically, however, the Schedule remained applicable 
until March 31, 1954. Thereafter each subsequent Schedule is to be 
laid down by the Mixed Commission and must, in principle, be based in 
its composition on the Schedule immediately preceding it. When laying 
down such Schedules the Mixed Commission may introduce modifications 
in their composition; failing agreement on such modifications, however, 
tLe composition of a Schedule reverts to the composition of the Schedule 
immediately preceding it. In introducing modifications account must be 
taken of the requirements of Israel and the economic capacity of Germany.” 

In the present context reference should be made to the provisions con- 
cerning the supply of oil, a commodity which is of great importance to 
Israel’s economy. Of the $96 million payable by Germany before March 
31, 1954,2° Germany is to set aside the equivalent in pounds sterling of 

21 The law which is made applicable is the Umsatzesteuer-Gesetz of Sept. 1, 1951 
(BGBL. [Bundesgesetz-Blatt] I, 791), and the implementary provisions enacted there- 
under (BGBL. I, 796). 

22 This law is the Gesetz über steuerliche Massnahmen zur Förderung der Ausfuhr 
(BGBL. I, 405); it is concerned with taxation: on income and profits. 

23 Cf, Art. 16(a) and Schedule. 

24 The main groups are ferrous and non-ferrous metals, products of the steel manu- 
facturing industries, products of the chemical industry and other industries, and 
agricultural products. Services inelude insurance, freight and the like; as to these, see 
below. 25 Cf. Art. 6(g). 


26 This is the amount payable in the absence of special circumstances to be referred 
to below. 
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$36 million for the purchase of oil from United Kingdom oil companies. 
This undertaking by Germany is conditional upon the continued operation 
of the Anglo-German Payments Agreement.** No other condition is at- 
tached to Germany’s undertaking to provide the first half of the equivalent 
of $36 million for the purchase of oil before June 30, 1953. Thereafter, 
however, viz., between June 30, 1953, and March 31, 1954, Germany’s 
undertaking to provide in pounds sterling the equivalent of the remaining 
$18 million is subject to two conditions in addition to. the continued opera- 
tion of the Anglo-German Payments Agreement, namely, (a) that the 
balance of payments of Germany with the area of the European Payments 
Union or with member countries of the sterling bloe shall be such as to 
enable Germany to make the payment required, and (b) that the under- 
taking shall not cause Germany’s own oil supplies to be impaired. It was 
intended that the parties should consult again later with a view to ex- 
tending the agreement beyond March 31, 1954.78 

3. Of the total of $48 million payable before March 31, 1953, there 
will remain, after setting aside $18 million for the purchase of oil, the 
sum of $80 million. Of this sum $3.5 million are to be set aside for services. 
As during the first two financial years the amount allocated for the provi- 
sion of services is only about one-twelfth of the total, it-may be assumed 
that thereafter the expenditure on services will continue to be in the 
region of that percentage, the remainder being allocated to the four 
groups of commodities. These services, which include insurance, transport 
and all other expenses incidental to the carrying into effect of the Agree- 
ment, are to be provided in Germany and paid for in German currency.” 
As a rule, all risks will be covered with German insurance companies. It 
is further provided that whenever Germany supplies shipping space for 
the transport of commodities, freight will be payable in German currency 
out of funds obtained under the terms of the Agreement.’ 

Funds set aside for services may also be used for relief work among 
Jews residing in the territory of the Federal Republic or in West Berlin. 


27 Cf. Payments Agreement between the Government of the United Kingdom of 
Great Britain and Northern Ireland and the Government of the Federal Republic of 
Germany, of Dec. 9, 1950, Cmd. 8134. 

28 The agreement relating to the delivery of oil is contained in an exchange of eitera 
between the Minister of Foreign Affairs of Israel and the German Chancellor; by 
virtue of Art. 16 of the Agreement all letters exchanged between representatives of the 
respective governments form an integral part of the Agreement. 

29 Cf. Arts. 2, 6(a), 8 and Schedule. Such of the moneys as have been set aside for 
the provision of services and as have remained unspent may be used for the purchase of 
commodities. - 

30 It was originally provided that ships so supplied should not sail under the German 
flag. This restriction, however, was subsequently lifted by an exchange of letters 
between the Head of the Israeli Mission and the German Secretary of State for Foreign 
Affairs; cf. Documents, at p. 164. 


572 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


It. The Obligations of the State of Israel 


The obligations of Israel under the Agreement are few in number; they 
have been imposed merely to ensure that the funds provided by Germany 
shall be used for the purpose for which they are intended, and not for 
purposes other than to increase opportunities to settle and rehabilitate in 
Israel the vast new immigrant population. 

Commodities imported into Israel under the terms of the Agreement are 
not to be exported from Israel to any third country, except where they 
have been substantially transformed by industrial process in the ter- 
ritory of Israel. This prohibition against re-export is intended to ensure 
that Israel shall not compete with Germany by purchasing German com- 
modities which she does not require, and which she may desire to export 
to third countries in order theresy to obtain foreign exchange not other- 
‘wise obtainable. On the other hand, the wording of the Agreement is such 
as to authorize Israel to import raw materials from which to manufacture 
finished articles and then to sell such articles as goods of Israel manu- 
facture. If Israel re-exports German commodities in contravention of the 
prohibition contained in the Agreement she is liable to a penalty equivalent 
in amount to the value of the commodities at the time when they were so 
exported. The penalty may be imposed by the Arbitral Commission ?! 
whose power in this respect, however, would appear to be strictly limited 
to an amount which precludes Germany from claiming damages for loss 
of profit or even the payment over of such benefits as Israel may have been 
able to realize as a result of a breach of the Agreement.*? 

Insofar as concerns services, Israel is precluded from using funds ob- 
tained under the Agreement to defray freight charges on the carriage of 
commodities beyond the German frontier, except where transport by sea 
is provided by German shipping interests. 

The third obligation which is imposed upon Israel is concerned with the 
payment to the Conference on Jewish Material Claims against. Germany 
of that part of the funds which is specifically provided for the relief of 
distress among members of Jewish communities. The provisions relating 
to the use of these funds are contained in Protocol No. 2 drawn up be- 
tween Germany and the Conference, to which reference has already been 
made.** 


31 As to the composition of the Arbitral Commission and the Peres it is entitled to 
exercise under the terms of the Agreement, see below. 

82 Any penalty imposed on Israel is to be deducted from the al installment next 
payable. 

33 Cf, Art. 2 of Protocol No. 2. In addition, Israel expresses her willingness, in an 
exchange of letters between the parties, to place orders for the supply of commodities, 
as far as practicable and economically justifiable, with industries in West Berlin. 
This, however, is not an undertaking enforceable against Israel. 
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Ill. The Jurisdiction of the German Courts 


All matters arising out of, and in connection with, commercial transac- 
tions entered into in pursuance of the Agreement are subject to the juris- 
diction of the German courts.** It was felt that as all contracts for the 
delivery of goods and the provision of services are to be concluded between 
the state of Israel, or more accurately between a mission acting on behalf 
of the state of Israel, of the one part, and individual German suppliers, 
of the other part, the jurisdiction of the courts of the locus contractus 
was more practicable than any other. German suppliers would not easily 
have been persuaded to pursue their remedies in courts other than those 
of their own country, particularly as, in the absence of diplomatic rela- 
tions between the contracting parties, access to the courts of the other 
contracting party might have been felt to be somewhat doubtful. 

Not dissimilar considerations apply to the insertion of a clause providing 
for the application of German substantive law to all transactions con- 
cerning the delivery of commodities and the provision of services. German 
law is the lex contractus as well as the lea solutionis, and it is obvious,. 
therefore, that the application of German law should have been considered 
more practicable than the application of any other law. 


IV. The Agencies to Ensure the Operation of the Agreement 


Four agencies have been: set up to ensure that the Agreement shall be 
carried out in accordance with its provisions and that all disputes which 
may arise between the contracting parties shall be decided by arbitration.” 
Two of these agencies act for their respective governments: the Israeli 
Mission for the Government of Israel and the Bundesstelle for the Govern- 
ment of the Federal Republic; one, the Mixed Commission, has the re- 
sponsibility of supervising the implementation of the Agreement, and one, 
the Arbitral Commission, is to decide disputes which may arise between 
the parties. 

1. The Israeli Mission is the sole ageney entitled to place orders with 
German suppliers on behalf of the Government of Israel. In addition, 
having regard to the absence of diplomatic relations between the two 
countries, it will be entitled to exercise such functions in connection with 
the performance of commercial transactions as are normally exercised 
by diplomatic representatives. In view of the absence of diplomatic rela- 
tions it was found necessary to confer wider privileges and immunities 


34 Cf. Art. 12(¢); the actual term used is ‘‘ ... legal relations arising out of ...,’’ 
but this wording has been chosen merely to adapt it to the German word ‘‘ Rechtsverhdlt- 
nisse.” ? l 

35 In addition, the Government of Israel undertook to set up a body in Israel whose 
duty it is to deal with all: matters connected with the purchase of commodities and 
services. 
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upon the Mission than would normally be accorded to a trade mission. 
Article 12(f) of the Agreement contains a comprehensive code of these 
privileges and immunities and provides, above all, for the exemption of all 
senior officials of Israeli nationality from the jurisdiction of the German 
courts in all matters pertaining to the exercise of their official functions.*° 
In addition, the income of the Israeli Mission and its members which is 
derived from the performance of their functions in pursuance of the 
Agreement is exempt from all taxation on income, profits and capital; 
similarly, no property tax can be levied on real property used directly 
for the performance of the functions of the Mission. Provision is also made 
for the exemption from payment of customs dues on all goods destined 
for the, official purposes of the Mission and the personal use of its senior 
members. 

M=2ntion has already been made of the fact that, in order to allay such 
apprehension as German suppliers may be expected to feel when making 
contracts for the delivery of commodities to Israel, provision has been 
madz conferring jurisdiction upon the German courts to decide disputes 
arising out of the perfermance of individual transactions. Having con- 
ferred such jurisdiction upon the German courts it was necessary for the 
Agr2ement to define the legal status of the Israeli Mission as a contracting 
party in the making and performance of individual contracts. Accord- 
ingly the Agreement provides that the Israeli Mission shall be deemed to be 
a juristic person within the meaning of German law,” which in this con- 
text is intended to convey that the Mission is a corporate body with dis- 
tinct legal personality. As such it is subject to the jurisdiction of the 
German courts in all matters arising out of and in connection with its 
commercial activities, and it follows—and.the Agreement expressly so 
provides—that judgments against the Mission may be executed in the 
ordinary way by attackment of, and execution into, the accounts of the 
Mission with German banks. The production of documents relating to the 
commercial activities of the Mission may be required, but all other docu- 
ments are exempt from any such requirement. Forcible inspection or 
seizure of documents, regardless of their nature, is expressly prohibited. 

. The functions of the Israeli Mission are, as is apparent from their 


36 Insofar as concerns criminal jurisdiction, officials of the Mission may not be 
arrested except for offenses which German criminal law defines as ‘‘Verbrechen,’’ viz., 
offenses punishable with penal servitude: cf. German Criminal Code, see. 1(1). To 
this extent the provisions cf the Agreement relating to diplomatic inviolability differ 
from accepted practice, on the ground, presumably, that the functions of members of 
the Israeli Mission are mainly commercial and not diplomatic. 

37 Cf. Art. 12(¢). The Mission is not required, however, as would normally be the 
case where a corporate body engages in business, to register in the Commercial Register 
(German Commercial Code, see. 13 et seg.); all that is required is that the names of 
persons authorized to act on behalf of the Mission shall be published in the Federal 
Gazette from time to time: cf. Art. 12(¢). 
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description, mainly of a commercial nature, but in view of the lack of any 
other representation. of Israeli interests in the Federal Republic, the parties 
have agreed to confer certain additional functions on the Mission. These 
are concerned with advice and assistance to Israeli nationals in relation 
to matters arising from claims which may be made by claimants of Israeli 
nationality for the restitution of identifiable property or for compensa- ` 
tion for wrongs inflicted by the National Socialist régime.** 

2. The Government of the Federal Republic is required to designate 
an agency to examine all orders placed by the Israeli Mission with Ger- 
man suppliers, with a view to ascertaining whether such orders have been 
placed in conformity with the provisions of the Agreement. If this is 
found to be the case, it is the duty of this agency, which is referred to as 
the Bundesstelle, to approve the payment of all invoices which have re- 
ceived the. prior approval of the Israeli Mission. 

3. The third agency set up is the Mixed Commission whose members are 
appointed by their respective governments. This Commission supervises 
the operation of the Agreement, will resolve such difficulties as may arise 
in connection with its implementation, and in particular lay down the 
schedules of commodities and services for the annual periods subsequent 
to March 31, 1954. The functions of the Commission are supervisory and 
administrative only, and the Commission has no power to adjudicate upon 
disputes which may arise between the contracting parties. 

4, Provision is made for the establishment of an Arbitral Commission 
consisting of two arbitrators and an umpire, to decide all disputes between 
the contracting. parties arising out of the interpretation or application of 
the Agreement.*° The members of the Arbitral Commission hold office 
for five years and are re-eligible. 

The powers of the Commission are extremely wide, and any. question 
giving rise to a dispute between the partiés may be made the subject of 
a reference. Furthermore, special provision is made for the powers of 
the Commission to be exercised, in case of urgency, by the umpire alone, 
for the purpose of ordering provisional measures of protection preserving ' 
the respective rights of the parties; such interim orders are to lapse un- 


38 Space does not permit dealing with this matter fully. It should be merely noted 
that the Israeli Mission does not assume any functions regarding claims by persons of 
other than Israeli nationality. 

38 As to schedules of commodities and services, see above, p. 570. The Mixed Com- 
mission also has power to authorize the re-export of German commodities from Israel 
to third countries; such re-export, it will be remembered, is normally prohibited by 
virtue of Art. 5(e). l f 

40 Cf. Art. 14. Each contracting party appoints one arbitrator whose nationality is 
not specified. Both parties, by mutual agreement, appoint an umpire who must not be 
a national of or in the service of either of the parties. In default of agreement between 
the parties as to the appointment of an umpire, the latter will be appointed by the 
President of the International Court of Justice. 
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less confirmed by the Commission within one month. Special power is 
conzerred upon the Commission to interpret its own awards, and Article 
14(1) provides that either party may refer disputes concerning the in- 
terpretation or execution of such awards to the Commission which shall 
accept the submission within one month.*? If it refuses so to accept, the 
dispute may be referred to an ad koe tribunal constituted in like manner 
as 1s provided for the constitution of the Arbitral Commission itself. 

The Arbitral Commission is not, of course, competent to adjudicate 
upcen disputes arising between the Israeli Mission and individual German 
suppliers, such disputes being within the exclusive competence of the 
German courts. Disputes of this nature may, however, give rise to a 
dispute between the contracting parties, particularly where it is contended 
that there has been a denial of justice by the German courts, or where it 
is alleged that a tort has been committed by the German executive 
authorities. It is expressly provided that the jurisdiction of the Arbitral 
Commission in such cases may be invoked only after the exhaustion of 
all local remedies.*? 

Eeference has already been made to the additional power of the Arbitral 
Commission to adjudicate upon disputes which may arise in relation to 
the use by the Conference on Jewish Material Claims against Germany 
of funds which have been obtained from Israel under the terms of the 
Agreement. It is provided that the Conference as well as the German 
Government may refer such disputes to the Arbitral Commission. This 
prevision is somewhat curious in that it confers competence upon the 
Aroitral Commission to adjudicate upon disputes between parties only 
one of whom is a party to the Agreement while the other is at best only a 
beneficiary.** The contracting parties were aware of this Ulogicality, and 


4.1 In addition, special power is conferred upon the Commission ‘to adjudicate upon 
disputes which may arise as to the use of such part of the funds as is intended to be 
applied by the Conference on Jewish Material Claims against Germany for the relief 
of distress among Jews; as to this, see below. 

42 Cf. Art. 14(m). 

' 4314 may be recalled that the Federal Republic of Germany undertakes to pay to 
Israel a total sum of $107 million ‘‘for the benefit of the ‘Conference.’ ’? To the extent 
of shis payment Israel may be regarded as a trustee and the Conference as a beneficiary. 
Insofar as Germany may consider that Israel has failed to pay an appropriate share 
of that sum to the Conference, a dispute resulting from an alleged failure of Israel 
to fulfil her obligation would undoubtedly be a dispute ‘‘arising out of the interpreta- 
tion or application of the Agreement’? as provided by Art. 14(a). But insofar as 
Germany may consider that the Conference has failed to apply funds received from 
Israel for the purposes stipulated in the Protocol drawn up between Germany and the 
Conference, this would not constitute a ‘‘dispute,’’ and therefore Art. 15 expressly 
eorfers competence upon the Arbitral Commission to adjudicate between Germany 
and the Conference. It may be observed that Protocol No. 2 drawn up between Ger- 
many and the Conference on Jewish Material Claims contains a similar provision ex- 
pressly corferring competence upon the Arbitral Commission. 
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it would seem that a dispute arising in this way is intended, as a matter 
of procedure, to be a dispute between the parties to the Agreement. This 
may be inferred from Article 15(b) which provides expressly that ‘‘the 
‘Conference on Jewish Material Claims against Germany’ shall be en- 
titled to intervene in any proceeding instituted under the terms of this 
Article.’’ If it had been intended to make the Conference a party in its 
own right, it may be assumed that there would have been no need to 
provide for the right of intervention. 


V. Temporary Suspension or Reduction of Payments by Germany 


1. It may be recalled that Germany is entitled, in certain circumstances, 
to reduce the annual payments to an amount of not less than $59 million.** 
In addition, however, the Agreement contains an overriding provision 
enabling Germany, after consultation ‘with Israel, temporarily to suspend 
payment or temporarily to reduce the annual amounts payable under the 
Agreement. Hither of these rights may be exercised in the event of 
Germany’s ‘‘economic or financial capacity being adversely affected in a 
fundamental and lasting manner.’’** It would be futile at this stage 
to speculate on the true meaning of this indeterminate phrase, and only 
future events can show how it is to be interpreted should occasion for 
such interpretation arise. Here, as in all other matters which may give 
rise to a dispute between the parties, the Arbitral Commission has com- 
petence, in the absence of a negotiated agreement between the parties, to 
decide whether circumstances have changed to an extent sufficient to entitle 
Germany to exercise her right under this clause. It is specifically provided 
that any suspension or reduction which may be resorted to shall not 
cause Germany’s total liability of $820 million to be reduced below that 
figure. It is further provided that Germany is entitled to exercise her 
right only subsequent to an application having been made to the Arbitral 
Commission; even then her right is limited to a reduction of the annual 
installment next due, as distinct from a suspension of payment. This 
means in effect that a suspension cf payments can take place only as a 
result of an agreement between the parties or of an award of the Arbitral 
Commission. 

2. Circumstances may change so as not only to reduce Germany’s ca- 
pacity to pay, but also to result in what- Article 11 calls ‘‘an essential 
reduction of the substance of the obligation undertaken by Germany.” 
Should this contingency arise, the parties are to consult with a view to 
adjusting the size of the annual installments which may then still be out- 
standing. Article 11 does not provide specifically that in the event of 


44 See above, in particular note 17. 45 Cf, Art. 10. 
46 This provision, of course, overrides the limited right conferred upon Germany by 
virtue of Art. 3(a) (iii) of the Agreement; see above, note 17. 
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such consultations failing to lead to an agreement the Arbitral Commission 
shall be competent to adjudicate between the parties, but it is clear from 
the wording of Article 14(a) that the parties are entitled to submit a 
dispute of this nature to arbitration in the ordinary way. 


MATTERS INcipENTAL TO THE AGREEMENT 


1. With the entry into force of the Agreement all claims by the state 
of Iszael against the Federal Republic of Germany, insofar as they are 
concerned with recompense for the expenditure incurred in connection 
with the resettlement of Jewish refugees in Israel, are regarded as settled, 
and Israel undertakes not to advance further claims of this nature. On 
the other hand, the Agreement does not, of course, affect such individual 
claims of Israeli nationals as may be made against individual German 
citizens for the restitution of identifable property by virtue of the relevant 
Gerran legal enactments, or such claims to compensation as may be vested 
in Israeli nationals as a result of racial persecution practiced by the Na- 
tional Socialist régime.*8 

2. It is expressly stated that the claims advanced by Israel against 
Germany are regarded as having been settled with the entry into force of 
the Agreement only insofar as they have been put forward against the 
Federal Republic. It follows that in relation to the German Democratic 
Republie (Eastern Germany) the state of Israel has reserved the right 
to advance similar claims at a future date. In view of the fact that it is 
impcssible at present to foresee whether the Federal Republic and the Ger- 
man Democratic Republic will be fused into a single German state at some 
future date, the parties to the present Agreement took the view that it was 
not feasible to make legal provision for such a contingency, except by 
leaving it open to Israel to pursue her claim against the German Demo- 
cratic Republic as and when she should decide to do so. 


47 Cf. letters Nos. 1(a) and 1(b) exchanged between the Minister of Foreign Affairs 
of Israel and the Chancellor of the Federal Republic of Germany. A further agreement 
concluded between the parties on the same day as the Agreement under review pro- 
vides, in relation to German-owned property situated in the territory of Israel, for 
negoviations between the parties on the manner in which compensation may be paid by 
Israel to owners of property falling within the terms of sec. 2(e) of the Israel ‘‘German 
Property Law, 5710-1950.’’ Any compensation which may be found to be payable 
by Israel will be paid in German currency out of funds obtained under the terms of the 
Agreement under review. It is further provided that if negotiations between the 
parties fail to lead to an agreement on the compensation to be paid, a mediator shall 
be nominated by the King of either Denmark, Norway or Sweden. 

48It may be observed that certain limitations are imposed upon such claims to 
compensation; these are provided for in an exchange of letters. 


NOTES ON LEGAL QUESTIONS CONCERNING 
THE UNITED NATIONS 


By YUEN-LI LIANG * 


THE FIFTH SESSION OF THE INTERNATIONAL LAW COMMISSION— 
REVIEW OF ITS WORK BY THE GENERAL ASSEMBLY 


The International Law Commission of the United Nations held its fifth 
session at Geneva, Switzerland, from June 1 to August 14, 1953. In the 
course of fifty-seven meetings, the Commission considered the following 
items: (1) Arbitral procedure; (2) Regime of the High Seas; (3) Na- 
tionality including Statelessness; (4) Draft Code of Offenses against the 
Peace and Security of Mankind; (5) Request of the General Assembly 
concerning codification of the topic ‘‘Diplomatie Intercourse and Im- 
munities.” + 

The actions taken by the Commission are set forth in its report to the 
General Assembly.” With regard to the final draft on arbitral procedure 
prepared by the Commission, it was recommended that in accordance with 
paragraph (c) of Article 23 of the Commission’s Statute, the General As- 
sembly should ‘‘recommend the draft to Members with a view to the con- 
clusion of a convention.”’ 

Three particular aspects of the problem of the regime of the high seas 
were studied by the Commission, namely, the continental shelf, fisheries, 
and the contiguous zone, with regard to each of which it proposed specific 
action. The Commission recommended to the General Assembly the adop- 
tion, by a resolution, of the draft articles on the continental shelf. With 
regard to fisheries, thé Commission recommended approval by the General 
Assembly of the articles it had drafted and concurrent consultation with 
the Food and Agriculture Organization with a view to investigating the 
matter and preparing drafts of a convention or conventions on the subject 
in conformity with the general principles embodied in the said articles.* 
As for the contiguous zone, the Commission recommended that, since it had 
not yet adopted draft articles on the territorial sea, the General Assembly 


* Director, Division for the Development and Codification of International Law, 
Legal Department, United Nations Secretariat. This note was prepared in collabora- 
tion with Dr. Manfred Simon, member of the Legal Department of the United Nations 
Secretariat. 

1See Report of the International Law Commission Covering the Work of Its Fifth 
Session, General Assembly, 8th Sess., Official Records, Supp. No. 9 (A/2456) (this 
JOURNAL, Supp., Vol. 48 (1954), p. 1), pars. 6~7. 

2 Ibid., par. 55. l -3 Ibid., par. 91. 

4 Ibid., par. 104. 
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take no action with regard to the article on this subject, the report having 
been published.” 

Concerning nationality, including statelessness, the special rapporteur 
was requested to continue his work on the subject, and also to study other 
aspects of the topic of nationality.£ Similar action was taken by the 
Commission in respect to the Draft Code of Offenses against the Peace 
and Security of Mankird.” The Commission agreed to postpone a decision 
on the request of the General Assembly ecncerning the codification of the 
topie ‘‘diplomatie interzourse and immunities’’ until its sixth session.® 

Consequently, the Sixth Committee of the General Assembly decided °? 
to consider, without g2neral discussion on the report as a whole, only 
Chapters II and III thareof relating to arbitral procedure and the regime 
of the high seas. 


J. ARBITRAL PROCEDURE 


It may be recalled here that the International Law Commission, at its 
first session, selected arbitral procedure as one of the topics of codification 
of international law to which it gave priority.2° Mr. Georges Scelle was 
appointed special repperteur for this topic; he submitted a series of reports 
on the subject to the Cammission," containing preliminary drafts. Certain 
governments addressec. to the Commission, in accordance with the pro- 
visions of Article 16 (e) of its Statute, replies to a questionnaire which the 
Comznission had circulsted.!? The Commission also had before it a ‘‘Bibli- 
ography on Arbitral Procedure’’?* and a ‘‘Memorandum on Arbitral 
Procadure’’ 14 prepared by the Secretariat of the United Nations. On the 
basis of the reports o? the rapporteur, the Commission prepared at its 
fourzh session a ‘‘Draft on Arbitral Procedure.’’* In accordance with 
Artizle 21 (2) of the Commission’s Statute, governments were invited to 
submit comments concerning this draft within a reasonable time.** Eleven 
governments forwarded their comments in time for the Commission’s con- 
sideration during its fifth session.” In the light of these comments the 


5 Ibid., par. 114. 6 Ibid., par. 166, 

T [oid., par. 169. 8 Ibid., par. 170. 

® United Nations, General Assembly, 8th Sess., Sixth Committee, 381st meeting, par. 16, 

10 Report cf the International Law Commission Covering the Work of Its First Ses- 
sion, General Assembly, ti Sess., Official Records, Supp. No. 10 (A/925), par. 20. 

11 J, N. Does. A/CN.4/18, A/CN.4/46, A/CON.4/57. 

12 J. N. Doc. A/CN.4/1¢, part I B. 13 U. N. Doc. A/CN.4/29. 

14 T. N. Doe. A/CON.4/3E. i 

15 Report of the International Law Commission Covering the Work of Its Fourth 
Session, General Assembly, 7th Sess., Official Records, Supp. No. 9 (A/2163), par. 24. 

16 Thid., par. 14. 

17 The text of these comments has been reproduced in Annex I of the Report of the 
International Law Commission Covering the Work of its Fifth Session, cited above, 
note 1. 
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Commission prepared the final draft which was discussed in the Sixth 
Committee during the eighth session of the General Assembly.** 


1. Salient Points of the Commission’s Draft 


The Commission had emphasized in its report,?® that while its draft on 
some matters of a fundamental nature does no more than codify the existing 
law on arbitral procedure, yet. in other respects its provisions are in the 
nature of a formulation, de lege ferenda, of what it considered to be de- 
sirable developments in that field. These developments refer in particular 
to certain procedural safeguards for securing the effectiveness, in ac- 
cordance with the original common intention of the parties, of the under- 
taking to arbitrate.” 

First, in International practice, it often happens that when an under- 
taking to arbitrate is invoked by a party, the other party maintains that 
the subject-matter is not covered by the obligation to arbitrate. Article 2 
of the Commission’s draft, by providing that such a preliminary question 
may be brought before the International Court of Justice for a binding 
decision on the arbitrability of the dispute, makes that result legally im- — 
possible.” Secondly, if the parties have failed to provide for the constitu- 
tion of the arbitral tribunal, or if a party refuses to co-operate in it, Article 
3, by conferring upon the President of the International Court of Justice 
the power to make the necessary appointments, could prevent an impasse.”? 
Articles 5-8 of the draft, laying down the principle of the immutability of 
the tribunal, once it has been constituted, and creating machinery for the 
mandatory filling of vacancies which might occur, will preclude the frustra- 
tion of the original intent to arbitrate, which might result from the with- 
drawal of an arbitrator of his own accord or at the instance of the govern- 
ment responsible for his appointmeni.** Furthermore, Article 10 of the 
-~ draft includes detailed provisions for the drawing up of the compromis 
by the arbitral tribunal if the parties have failed to reach agreement on the. 
subject. With the same object in view, Article 13 confers upon the tribunal 
the power to formulate its rules of procedure, whenever the compromis fails 
to cover this matter. These provisions will prevent the original agreement 
of the parties to arbitrate from being stultified by failure to agree on a 
compromis or on rules of procedure.** Also, in order to secure the effec- 
tiveness of the obligation to a final and complete settlement by arbitration, 
the draft contains provisions requiring the arbitral tribunal to decide on 
incidental or additional claims or counterclaims arising directly out of the 
subject-matter of the dispute (Article 16). The draft also confers on the 
tribunal power to decree provisional measures for the protection of the 


18 Text of draft, ibid., par. 57. 19 Ibid., par. 15. 
20 Ibid., par. 19. - 21 [bid., par. 20. 
22 Ibid., par. 21. 23 Ibid., par. 22. 


24 Tbid., par. 23. 
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respective interests of the parties (Article 17), the right to extend the 
time limit for the rencering of an award as originally fixed by the parties 
(Article 28), and power to render an award even in case one of the parties 
fails to appear before the tribunal (Article 26).2° Finally, in Chapters 
VI and VII, the draft 2ontains articles dealing with revision and annulment 
of the award.”* 


9. Scope and Purposes of the Draft 


The scope of the Commission’s draft on arbitral procedure was explained 
by its Chairman, Mr. J. P. A. François, in the Sixth Committee.” The 
draft, he declared, did not represent an arbitral convention but related 
exclusively to arbitral procedure. ‘‘When accepting these rules, States 
do not commit themselves to submit disputes to arbitration, but once they 
have agreed to do so, the rules of the draft convention will be binding upon 
them.” As for the Commission’s intentions, the Chairman made it quite 
clear ?8 that the legal significance of the draft convention would depend, 
even after its acceptance by states, upon the prior or subsequent conclusion 
of arbitration undertakings. But the Commission had intended, by be- 
stowing competence on the International Court of Justice to decide the 
arbitrability of disputes, to perfect the system of arbitration by imposing 
a restriction on the sovereign rights of states adopting the Commission’s 
draft. In the Commission’s view ‘‘that was the price that must be paid 
for the certainty thet its [the State’s] arbitral undertakings would not 
be.a dead letter.” In short, it is evident from the Chairman’s ex- 
planations that the Commission did not wish by its draft to -obligate 
states to settle their disputes by arbitration, but that it thought it op- 
portune and necessary to stipulate that, once arbitration had been volun- 
tarily agreed upon fcr all or certain categories of disputes, then such agree- 
ment must be susceptible of enforcement. The rules elaborated by the 
Commission, insofar as they are at variance with traditional procedures, 
are designed to achieve this end. 


3. Discussion of Draft in the Sixth Committee — 


(a) Draft resolutions submitted to the Sixth Committee 


‘Almost from the beginning of its discussions, the Committee had before 
it a number of draft resolutions *° which recommended that the General As- 
sembly submit the cbservations made in the Sixth Committee concerning 
the Commission’s dzaft to governments for their comments and include 


25 Ibid., par. 24, 26 [bid., par. 25. 
27 General Assembly, 8th Sess., Sixth Committee, Official Records, 383rd meeting, 
pars. 1-6. 28 Ibid., 387th meeting, pars. 18-29. 


29 Toid., 387th meeting, par. 21. 
30 U. N. Does, A/C.6,L.315, A/C.6/L.316, A/C.6/L.317, A/C.6/L.318, 
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the matter again in the agenda of the Assembly’s ninth session. One of 
these draft resolutions,** sponsored by Canada, Egypt, France, Syria and 
the United Kingdom, suggested that consideration of the draft on arbitral 
procedure and that on the continental shelf be postponed and these ques- 
tions be included in the provisional agenda of the Assembly’s tenth session 
“fin order to give governments sufficient time to study the. draft articles 
contained in those sections of the report and their implications.’’ 


(b) Special issues raised in the Sixth Committee 


The general debate in the Sixth Committee was opened by the representa- 
tive of The Netherlands ** who paid tribute.to the International Law Com- 
mission for its valuable work. He recalled his country’s long and un- 
waivering support of the movement in favor of arbitration, which still had 
its use as a flexible procedure adaptable to the requirements of the parties. 
He supported the provisions of Article 3 of the draft, designed to prevent 
frustration of the original intent to arbitrate, but he emphasized that his 
country was unable to subscribe to the idea of having the tribunal set up— 
in case of one of the parties’ unwillingness to appoint an arbitrator—by an 
outside aucshority. He sustained the provision of Article 10 which enables 
the arbitral tribunal under certain conditions to draw up the compromis in 
case of the parties’ failure to do so. He approved of the general principle 
on which Article 2 of the draft is based, because undertakings without 
practical significance do not contribute to the improvement of international 
relations. He suggested that Article 4(1) of the draft should be revised to 
the effect that the tribunal should consist of an odd number of arbitrators. 

The Netherlands representative was followed by the delegate from Cuba, 
who supported the action recommended by the Commission ® as far as 
the provisions de lege lata are concerned; he would also adopt the same 
attitude with regard to those provisions de lege ferenda which aim at de- 
vising procedural safeguards with a view to securing the effectiveness of 
the undertaking to arbitrate. 

The representative from Israel,** on the other hand, did not think that 
the General Assembly should recommend the draft to Members with a view 
to the conclusion of a convention. He was of the opinion that the draft did 
not contaix the necessary elements, whether of a substantive or a formal 
nature, of a contract. States, in his view, would not be ready to assume 
in advance a general obligation to apply the procedure recommended in the 


31 U. N. Doe. A/C.6/L.318. 

32 General Assembly, 8th Sess., Official Records, Sixth Committee, 382nd meeting, 
par. 11. 

33 Report of the International Law Commission Covering the Work of Its Fifth Ses- 
sion, par. 55. 

34 General Assembly, 8th Sess., Official Records, Sixth Committee, 382nd meeting, 
pars. 26-32, 
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draft in all cases. The danger might arise that any government, by a re- 
fusal of acceptance, might challenge rules of law which up to that date had 
been generally considered as established. He emphasized tke scientific 
value of the draft and recommended that it should be considered as the 
expression of the majority views of a body enjoying authority in the world. 

The representative of Norway * felt, though his government was essen- 
tially in agreement with the principles on which the draft was based, that 
some states would continue to oppose the enforceability of agreements 
to arbitrate and that there would therefore be little point in esking those 
states to subscribe to a multilateral convention giving effect to the Inter- 
national Law Commission’s recommendations. 

A number of points raised in the Commission’s report were discussed 
in detail by the Sixth Committee. Thus, for instance, the representative 
of Guatemala ** stressed that in his view the draft failed to define the 
categories and nature of disputes to which it applied; that it tended to 
establish ‘‘a semi-official and compulsory international jurisdiction with 
wider powers than those of the International Court of Justice....7’’3* In 
his view the draft should have excluded certain disputes arising out of acts 
falling within the domestic jurisdiction of states,” and the International 
Court of Justice and its arbitral tribunal should not have been given power 
to decide on the arbitrability of the dispute. The representative of 
Guatemala furthermore objected to the competence bestowed cn the Presi- 
dent of the International Court of Justice to appoint arbitrators, in lieu 
of a party who refused to appoint them,* an appointment whizh the party 
concerned would be unable to challenge. Similarly, it was not admissible, 
in the view of this representative, to entrust the Court with the power to 
decide (Article 9) ‘‘ whether the provisions of the undertaking to arbitrate 
were sufficient for the purpose of the compromis,’’ which means that states 
may be compelled to sign the compromis against their will. Finally, he 
could not agree to the provision of Article 29(4) of the draft which en- 
ables each of the parties to apply to the International Court of Justice 
for revision of the award, if an application for that purpose cannot, for 
any reason, be submitted to the arbitral tribunal, because that provision 
deprives the arbitral tribunal of powers which essentially belong to it.*? 

The representative of Brazil ** did not approve of the cardinal principle 
of the draft to give very extensive powers to the arbitral tribunal once it 
has been established, because this new rule would lead to a restriction of 
the traditional freedom of the parties.“4 This would be contrary to the 
voluntary character of arbitration authoritatively affirmed by the Perma- 


35 Ibid., 383rd meeting, pars. 7-11. 36 Ibid., 387th meeting, pars. 1-17. 
37 Ibid., par. 7, 38 Ibid., par. 8. 

39 Ibid., par. 9. 40 Ibid., par. 12. 

41 Ibid., par. 13. 42 Ibid., par. 14. 


43 383rd meeting, pars. 36-44, 44 Ibid., par. 40. 


LEGAL NOTES 585 


nent Court of International Justice in 1927 in the case of the Chorzéw 
Factory, where the Court had stated that its Jurisdiction only existed, ‘‘in 
so far as States accept it,” and ‘‘when considering whether it had jurisdic- 
tion or not the Court’s aim is always to ascertain whether an intention on 
the part of the parties exists to confer jurisdiction upon it.’’* The repre- 
sentative of Brazil also disagreed with the Commission which, he asserted, 
had ruled out the principle of customary law according to which the will of 
the parties, as expressed in the compromis, is the fundamental basis of 
arbitration, so that the tribunal can only settle the terms of the compromis 
within the limits set by the parties themselves, which makes it clear that if 
the arbitrator is a judge, he is not master of his competence.*® Further- 
more, in the view of the representative of Brazil, the provisions of the draft 
relating to the powers conferred upon the International Court of Justice 
transformed that Court into a ‘‘Supreme Court of Appeal’’ which is in- 
compatible with the character of finality traditionally attached to arbitral 
awards.‘ . 

The representative of Poland went further.** He considered that the 
draft convention ‘‘tended to obscure the essential difference between 
international arbitration and international judicial settlement,’’*® and 
that arbitral procedure should not ‘‘impose on sovereign States the obliga- 
tion to have recourse to arbitration, nor should ‘it curtail their right to - 
decide freely whether a dispute should be settled by arbitration.” 5 He 
felt that the draft convention tended to transform arbitration ‘‘into a form 
of compulsory judicial settlement.’’ 51 

Another complaint was made by the representative of Sweden, who drew 
attention to the distinction made in the General Act of 1928 (revised in 
1949) between ‘‘disputes of law’’ and ‘‘disputes of interest,’ judicial 
settlement being applicable to the first, and arbitration to the second, cate- 
gory. In his view it was not clear from the Commission’s draft whether it 
referred to both types of disputes.5* He also believed that Article 12 of the 
draft convention, which stipulates that, in the absence of agreement concern- 
ing the law to be applied, the arbitration tribunal shall be guided by Article 
38(1) of the Statute of the International Court of Justice, would not permit 
a decision ex aequo et bono, and that possibility ought to be provided for, 
if the convention was intended to cover disputes of interest.®* 

The delegate of Cuba ** felt unable to agree to the conclusion of a con- 
vention as proposed by the International Law Commission because, in his 
view, states would be most reluctant ‘‘to assume in advance a general 
obligation to apply the contemplated arbitral procedure in all eases.” A 
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similar view was expressed by the representative of the United States of 
America,” who thought that the draft convention might be useful as a 
model for future arbitration agreements. He objected particularly to the 
provisions which ‘‘had the effect of substituting the will of third persons 
to the consent of the parties.’’ 58 

Even further went the objections raised by the French representative 
who thought that the draft convention ‘‘was bound to alter profoundly, 
and perhaps even to do away with, arbitration within the meaning of 
classical international law.” 57 Like the Swedish delegate, he was of the 
opinion that the convention should have maintained the distinction between 
. the various types of disputes. Legal disputes should be submitted to the 
‘International Court of Justice, and not to arbitration, and in case of non- 
legel] disputes, states would be reluctant to accept the draft precisely be- 
canse of this lack of distinction between the two types of disputes.*® 

The British representative referred to the objections of his government 
conzerning the provisions of Articles 29-32 of the draft convention °° 
(revision and annulment of award), as stated in the letter from the Per- 
manent Delegation dated February 27, 1953.°° The provisions relating 
to annulment (Article 29) would, in the view of the British Government, 
encourage the losing party to get the case reopened, and those concerning 
excess of jurisdiction would represent a serious departure from a funda- 
mental rule of procedure; corruption on the part of one of the members 
of the tribunal, which was hardly to be expected (Articles 30-32), would 
eneble any of its decisions as to its competence or jurisdiction to be auto- 
matically reopened. . 

The delegate of the U.S.S.R. objected strongly to the departures from 
tralitional arbitral procedure introduced in the draft and he declared © 
thet ‘‘if the provisions to which he objected were struck from the draft 
there seemed no object in the General Assembly adopting the remainder, 
since it would thereby merely be endorsing principles and procedures 
thet had long been accepted in international practice.” 

The Canadian representative, on the other hand, would welcome the 
establishment of ‘‘a uniform arbitral procedure which could be both 
universally accepted and efficacious.” ®°° He was particularly in agree- 
ment with the provision which would prevent states from frustrating 
unilaterally the arbitration to which they had previously agreed, and was 
therefore willing to accept the provisions of Article 2 of the convention.® 

The representative of Greece ** declared that he did not consider the 
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distinction between legal and political disputes—not appearing in the 
draft—necessary, as the parties could always make it themselves. In his 
view the International Law Commission’s task was to fill the gaps in exist- 
ing arbitration procedure; this task had been accomplished and the draft 
represented an absolute logical whole. 

The Chairman of the International Law Commission discussed many of 
the objections raised in the debate. He declared that the convention, if 
adopted, would apply to all arbitration undertakings whether concluded 
prior or subsequent to the entry into force of the convention; ** that the 
draft would perfect the system of arbitration, and that the limitation 
of sovereignty resulting therefrom was the price to be paid for the cer- - 
tainty that arbitral undertakings would not be a dead’ letter. He 
pointed out that the competence attributed to the President of the Inter- 
national Court of Justice to appoint members of the arbitral tribunal, if 
the parties failed to do so, was not an innovation, this task having been 
assigned to him in many arbitration treaties and also in the General Act 
of 1928.°7 The provisions of Article 2 of the draft convention calling 
upon the International Court of Justice in certain circumstances to decide 
upon the arbitrability of a dispute involved nothing else than the interpreta- 
tion of a treaty, a task which it was proper to assign to the Court.*® He 
stressed that the draft did not widen the scope of arbitration, since Article 
1 in no way rendered it obligatory ® and that, consequently, the convention 
could not result in the reference to an arbitral tribunal of questions within 
the domestic jurisdiction of states. He felt that a distinction between legal 
and other disputes would have impaired the practical value of the cénven- 
tion,” and he declared that the Commission had used the expression 
‘‘maitre de sa compétence’’ in the sense that ‘‘vis-A-vis the parties the 
tribunal alone was competent to determine its competence, but continued 
to be bound by the terms of the compromis.’’ ™ 

The numerous issues raised in the debate were among the factors which 
led to the adoption by the General Assembly of Resolution 797 (VIII) 7 
to transmit the draft convention to Member States for further study and 
comments and to reopen the debate at the tenth session. 


If. TEHE REGIME or THE HIGH SEAS 


The General Assembly, after a much less extensive debate on the articles 
submitted by the International Law Commission on the continental shelf, 
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fisheries, and the contiguous zone,” decided by its Resolution 798 (VIII) *4 
not to deal with any aspect of the regime of the high seas until all the 
problems involved have been studied by the International Law Commission 
and reported upon by it to the General Assembly. 

It may be recalled that the ‘‘Regime of the High Seas’’ belongs to the 
topies to which the Commission had given priority in the course of its 
first session,” and that Mr. J. P. A. François was elected special rap- 
porteur to study this problem.”* The special rapporteur submitted a first 
report 7 at the Commission’s second session. The Commission, in its report 
to the General Assembly,” while leaving aside all those subjects which were 
being studied by other United Nations organs or by the specialized agencies, 
retained the following subjects relating to the question of the regime of the 
high seas: Nationality of Ships; Collision; Safety of Life at Sea; the 
Right of Approach; Slave Trade; Submarine Telegraph Cables; Resources 
of the Sea; Right of Pursuit; Contiguous Zone; Sedentary Fisheries; and 
the Continental Shelf. Most of these questions were reviewed on the basis 
of a second report of the special rapporteur? at the Commission’s third 
session in 1951, when it also adopted draft articles on the continental shelf, 
resources of the sea, sedentary fisheries and the contiguous zone. These 
articles were reviewed in the light of comments received from governments 
at the Commission’s fifth session and final drafts relating to the continental 
shelf, fishery resources of the high seas and the contiguous zone were 
prepared. 


1. The Continental Shelf 


The Commission, in its draft articles, had proposed ® in substance that 
the term ‘‘continental shelf” should refer to the sea bed and subsoil of the 
submarine area contiguous to the coast, but outside the territorial sea to a 
depth of two hundred meters; tnat the coastal state should exercise sov- 
ereign rights over the shelf for the purpose of exploring and exploiting its 
natural resources; that this righz should not affect the legal status of the 
subjacent waters nor of the airspace over these waters; that the coastal 
state may not prevent the establishment or maintenance of submarine 
cables; that the exploration and exploitation of the shelf must not result 
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in unjustifiable interference with navigation, fishing or fish production; 
that the coastal state was entitled to construct and maintain on the shelf 
installations necessary for such exploration and to establish safety zones 
around such installations; and that disputes concerning interpretation or 
application of the articles should be submitted to arbitration at the request 
of any of the parties. 

The Sixth Committee began consideration of the regime of the high seas 
at its 889th meeting. It had before it several draft resolutions ®** which all 
proposed that examination of the question should be postponed to a later 
date; none of these proposals touched upon the substance of the Commis- 
sion’s report. The Chairman therefore suggested that observations of 
representatives should not deal with the Commission’s report as such, but 
should rather indicate how the work of the Commission could be most 
suitably followed up. 

The representative of Panama, however, criticized the draft on a number 
of points. He contended that Article 1 of the draft articles did not take 
account of insular countries, which, strictly speaking, did not form part of 
any continent; that Article 5 was superfluous, since, in accordance with 
international law, states are’ entitled to lay and maintain submarine cables, 
and because Article 3 already stated the principle that the rights of coastal 
states over the shelf did not affect the legal status of the superjacent waters. 
He felt that the provisions of Article 6(2), which enable the coastal state 
to construct and maintain installations for the exploration and exploitation 
of the natural resources of the continental shelf, without undue interference 
with navigation, fishing or fish production, were ambiguous; he was also 
in disagreement with the principle proposed in Article 7 of the draft for 
determining the boundaries of the continental shelf of two adjacent states.®* 

The Chinese representative was disturbed by the implications of the 
term ‘‘continental shelf’’ as defined in Article 1 of the Commission’s draft 
articles è which had, in his view, a broader meaning than was apparent at 
first glance, since submarine areas contiguous to the coast of the Persian 
Gulf or the Chinese seas, reaching a depth of 200 meters, were not part of 
the geological shelf, but were included in the Commission’s. definition.®® 
Articles 3 and 4 of the draft dealing with the demarcation of superjacent 
waters and the airspace above them also were not acceptable to the Chinese 
representative. The term ‘‘seas’’ should in fact refer also to the sub- 
merged land and it would serve no useful purpose to distinguish between 
submarine areas and superjacent waters, since submarine areas could only 
be exploited from the surface through the subjacent waters. There existed 
in the Chinese representative’s opinion a serious danger that states 
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would tend to extend their sovereign rights over the regions situated above 
their installations on the shelf. Article 2, which grants coastal states 
sovereign rights for the purpose of exploring and exploiting the natural 
resources of the continental shelf, seemed to him possibly to imply encroach- 
ment on the principle of the freedom of the seas. He felt, therefore, that 
it would suffice to give to coastal states exclusive but not sovereign rights for 
the exploitation of such resources. Indeed, rights which constitute limita- 
tions upon the principle of the freedom of the seas have not hitherto been re- 
lated to a specific territory, nor has the assimilation of any part of the high 
seas to state territory been permitted.** He contested explicitly the 
proposition that coastal states already possess sovereign rights over the 
shelf and that the draft articles merely recognize an existing state of 
affairs.’ 

Some other representatives also objected to the definition of the conti- 
nental shelf given in Article 1 of the Commission’s draft, which stipulates 
that the shelf should be outside the territorial sea and that it should run to 
the depth of 200 meters. In the view of the representative of Turkey, 
since the width of the territorial sea had not yet been determined, the 
starting point of the continental shelf could not yet be fixed with the de- 
sirable degree of certainty, and advances in technology would soon permit 
exploitation at greater depths than 200 meters. He thought that the 
Commission should bear in mind that in small and narrow seas the 
boundaries of the continental shelf pass through the middle of the sea 
separating two states with facing coastlines, and that in the case of states 
bordering on oceans, such states might be allowed a continental shelf ex- 
tending one or two hundred miles from their coast.*® 


2. Fisheries and Contiguous Zones 


In its articles on fisheries ® the International Law Commission had made 
proposals concerning the regulation and control of fishing activities. As 
to the contiguous zone, which the Commission defines as the high seas 
adjacent tc the territorial sea, rights were given to the coastal state to pre- 
vent and punish the infringement, within its territory or territorial sea, of 
customs, immigration, fiscal or sanitary regulations. The control, however, 
cannot be exercised beyond a limit of twelve miles from the base line from 
which the width of the territorial sea is measured.°° With the exception 
of a few remarks from several representatives concerning fishing rights, the 
Sixth Committee refrained from discussing these aspects of the Commis- 
sion’s work. 
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The representative of Canada, referring to the articles on fisheries, 
thought that the sovereign rights of states with regard to the continental 
shelf, as defined in Article 2 of the relevant draft provisions, might menace 
the existing fishery rights of nationals of other states. He also objected to 
the power invested by draft Article 3 in an international authority to be 
created within the framework of the United Nations to prescribe rules which 
it deems essential for the purpose of protecting the fishing resources against 
waste or extermination. These powers might destroy, the Canadian repre- 
sentative believed, the result of years of negotiations on this subject be- 
tween interested parties. Before such a body was created, it might appear 
preferable to observe further the experience of international fisheries com- 
missions.®** 

The representative of Iceland was of the opinion that the International 
Law Commission should have given the coastal state power to control and 
protect the natural resources of the superjacent waters and that, therefore, 
the Commission’s interpretation of the expression ‘‘natural resources,’’ 
contained in Article 2 of the draft articles relating to the continental shelf, 
as meaning only mineral resources and sedentary fisheries, ought to be 
reconsidered. 

After this brief debate, the Sixth Committee. recommended, and the 
General Assembly decided,” to postpone consideration of any aspect of 
the regime of the high seas or of the regime of territorial waters until 
completion by the International Law Commission of its studies relating to 
all the problems involved. 


CODIFICATION OF THE PRINCIPLES GOVERNING STATE RESPONSIBILITY - 


At the beginning of its session, the Sixth Committee had before it a Cuban 
draft resolution °* requesting the Commission to give priority to the codifica- 
tion of principles of international law governing state responsibility. 
After a brief discussion the Cuban proposal was adopted. It was embodied 
in Resolution 799 (VIII),°* requesting the International Law Commission 
to undertake the codification of these principles ‘‘as soon as it considers 
it advisable.’’ 


91 392nd meeting, pars. 2-14. 92 Resolution 798 (VIII). 

93 U. N. Doc. A/0.6/L.311. 

94 Resolution 799 (VIII), Request for the Codification of the Principles of Interna- 
tional Law Governing State Responsibility, adopted on Dec. 7, 1953, at 468th plenary 
meeting; General Assembly, 8th Sess., Official Records, Supp. No. 17 (A/2630), p. 52. 


EDITORIAL COMMENT 


ARTHUR K. KUHN 
November 11, 1876—-July 8, 1954 


As the American Society of International Law draws nearer to the half- 
century mark of its existence, every falling out from the first-line ranks 
of its charter members becomes more conspicuous and irreplaceable. A 
particularly grievous loss was suffered in the recent death of Arthur Kuhn 
in the year following the death of his devoted wife. A sponsoring member ` 
of the Society, Mr. Kuhn dedicated practically his entire life to advance- 
ment of its objectives. He was in constant service on most of the commit- 
tees of the Society and was chairman of some of them, including the Com- 
mittee on the Revision of the Society’s Constitution in 1925 and the Com- 
mittee on Selection of Honorary Members, a post for which he was especially 
qualified because of his many close associations with, and knowledge of, lead- 
ing men of the science in foreign countries. From the year 1929 he was an 
elective member of the Executive Council before his selection as an Honor- 
ary Vice President in 1946. He opposed the present practice of rotetion 
in the office of President, and it was the Society’s loss that he would not 
encourage his friends to nominate him for the office. His absences from 
the annual meetings were so exceptional as to be noticeable. He could 
always be relied upon for considerate and constructive debate and discus- 
sion. He was often on the program as a leading speaker pioneering the 
treatment of questions relating to new developments in international law, 
such as the beginnings of international air law. “‘Jurisprudence,’’ he held, 
“follows the path of science as the flag of a nation follows the territorial 
explorations of its subjects.’’ 

Perhaps Mr. Kuhn’s greatest service to the Society was on the Board of 
Editors of its JOURNAL, of which he was a member from 1924 until his death. 
It was his habit to collect materials for use in the JOURNAL; he left a 
brilliant record in its pages of scholarly learning and of the highest pro- 
fessional qualities. His contributions dealt with the rapidly accelerated 
progress of international events of the dynamic first half of the twentieth 
century. He never failed to supply an article, editorial comment, or a 
book review on any subject when needed; and, what was equally gratitying 
to a managing editor, his manuscripts were always received on time. 

Arthur Kuhn was one of the younger members of the Bar invited to 
attend the organization meeting of the Society held at the Association of 
the Bar in the City of New York on January 12, 1906. In later life he 
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related how proud and pleased he was to be associated with the experienced 
men who launched the Society. The invitation to him in 1906 was undoubt- 
edly due to the notable record he had already made as a student of inter- 
national relations. In 1898, while a teen-age sophomore at City College, 
New York, he won a nation-wide intercollegiate essay contest sponsored by 
the American Peace Society on the subject of the ‘‘Eeonomic Waste of 
War.” He was born in Philadelphia but his parents moved to New York 
before he reached school age. He later transferred to Columbia College in 
New York from which he graduated in 1895, before it had become a part 
of Columbia University. He took courses im the School of Political Science 
under Dean John W. Burgess, and in the Law Department, where one of 
his professors was John Bassett Moore. He won the James Gordon Bennett 
prize award for the best essay on ‘‘The Past and Present Diplomatic Rela- 
tions of the United States with China, Japan and Korea.’’ 

Through college and law school, Mr. Kuhn had a year’s experience as a 
law clerk in a private office and then opened his own. He joined the 
New York County Lawyers Association and the American Bar Association 
and responded to their numerous calls for committee and other work 
throughout the years. 

His vacations were spent visiting the old European universities and 
taking courses under their famous professors in the special branches of 
law for which he decided to prepare himself for practice as a specialist 
and expert, namely, international public law, comparative law, and the 
conflict of laws. Some of his more prominent professors were Max Huber 
and Friedrich Meili of the University of Zurich; Charles Lyon-Caen, 
André Weiss and Antoine Pillet of the cole de Droit, Paris; and Louis 
Renault: of the École libre des Sciences politiques of the same city. 

While in Switzerland, with Meili’s encouragement, he translated into 
English the latter’s treatise, Das internationale Civil und Handelsrecht 
auf Grund der Theorie, Gesetzgebung und Praxis. Macmillan published 
it in 1905 under the title, International Civil and Commercial Law as 
Founded upon Theory, Legislation and Practice, Translated and Supple- 
mented with Additions of American and English Law. -This was the first 
of a widely welcomed series of specialized treatises written by Mr. Kuhn 
for the profession, the last being Comparative Commentaries on Private 
International Law or Conflict of Laws which appeared in 1937. 

When he became a member of the teaching staff of the Law Department 
of Columbia University in 1909 he took his Ph.D. degree in Professor 
Munroe Smith’s course in Roman Law and Comparative Jurisprudence. 
His thesis on the subject of A Comparative Study of the Law of Corpore- 
tions with particular reference to the Protection of Creditors and Share- 
holders was published in 1912. . 

During the spring and summer of 1914, Mr. Kuhn, accompanied by his 
wife, visited Europe, to fulfill an invitation from the Law Faculty of the 
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University of Zurich to deliver a course of lectures. To accommodate the 
cantonal authorities for whom the lectures were intended, as well as the 
students of the Law School, the lecturer spoke in German instead of English. 
Upon the outbreak of World War I Mr. and Mrs. Kuhn were stranded in 
Europe with thousands of other travelers who were obliged to seek what- 
ever make-shift accommodations were available to return home. They 
went through the same experience in September, 1939, upon the outbreak 
of World War IJ, when they went to Switzerland to attend the biennial 
session of the Institut de Droit International, which had to be canceled 
after the invasion of Poland. l 

His Zurich lectures were published in book form in German. After the 
war they were published in Paris in French translation under the title 
Principes de droit anglo-américam, droit privé et procédure. A Chinese 
translation was made from the French and published in 1948 for. use in 
the lew schools of Chinese universities. The book reached China before the 
advent of Communism, but Mr. Kuhn lamented that it had come too late: 


It is regrettable that a dissemination of the principles of Anglo- | 
American law, especially of our judicial system, had not been sooner 
undertaken with the encouragement of the many American educators 
who were influential in China before the Communist régime... . If 
instruction in Anglo-American constitutional and legal institutions 
had been brought to China at an earlier date, this country of a great 
people, but the unfortunate inheritors of an amorphous system of 
government, might have enone any resisted the inroads of the new 
zotalitarianism. 


Mr. Kuhn was active in many other international associations besides 
the American Society of International Law. He joined the International 
Law Association in 1905 and attended its meetings in various capitals of 
the world. At the Warsaw session in 1928 he was elected to its Executive 
Counci. He was a moving spirit of the committee that organized the 
American Branch in New York in 1905 and was elected its President in 
1939. He also helped to organize the American Foreign Law Association 
in New York in 1925 and became its President in 1941. The Institut de 
Droit International made him an associate member in 1931 and a full 
member in 1947. He attended the last session at Aix-en-Provence, France, 
in April of this year, and was elected Second Vice President. 

Hə was en invaluable member of the Harvard Research in International 
Law from the first session of its Advisory Committee at Cambridge, Massa- 
chusetts, in January, 1928, until the last in 1949. He was an expert adviser 
to tre Committee and worked with its Reporters on the subjects of National- 
ity, Competence of Courts in regard to Foreign States, Jurisdiction with 
Respect to Crime, Judicial Assistance, Neutrality, and Aggression. | 

The Institute of Polities at Williamstown, Massachusetts, twice invited 
him to be a round-table leader, and he attended succeeding sessions as a 
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participant. Twice also he lectured at the Academy of International Law 
at The Hague. He believed that institutions like the Academy ‘‘are not 
sufficiently appreciated by the general public for the work they are doing 
in ereating relationships of lasting value between advanced scholars in 
international law and diplomacy. These men and women are sure,’’ he 
wrote, ‘‘to be leaders of publie opinion, if not of actual administration, 
in their own countries.”’ 

In World War I, Mr. Kuhn was over-age for active military service, 
so he enrolled as a Field Director of the American Red Cross. He was a 
firm supporter of the League of Nations, not as a first step toward world 
government, but as an institution to sanction international law. While in 
Paris early in 1919 as a member of the United States Committee on Public 
Information he accepted. appointment as counsel to the American Delega- 
tion of the League to Enforce Peace. This delegation met with delegations 
from private associations of other Allied and Associated Powers to urge 
the establishment of the League of Nations by the Paris Peace Conference. 
This Inter-Alled group proposed a draft covenant and likewise the 
establishment of an International Court of Justice. Upon Mr. Kuhn’s 
return to the United States in 1919, he delivered many publie lectures in 
defense and explanation of the League of Nations. He saw in an effective 
League a bulwark against the spread of Bolshevism. ‘‘It is no longer a 
question,’’ he eautioned, ‘‘of whether the world will be safe for democracy, 
but whether democracy will be safe for the individual.”’ . 

In a course of lectures on the jurisprudence of the Permanent Court of 
International Justice, delivered at the Law School of the University of 
Pennsylvania, he surveyed the decisions of that court and pointed out the 
reliance it placed upon the judgments of the Supreme Court of the United 
States. This was in refutation of the oft-repeated criticism that the World 
Court was a League court and applied ‘‘ League law.’’ 

On January 24, 1930, Mr. Kuhn published a letter in the New York Times 
correcting the record of the unjustified criticism that the American So- 
ciety of International Law under the presidency of former Secretary of 
State Charles Evans Hughes had taken an unco-operative and unfriendly 
attitude toward the League of Nations. 

Mr. Kuhn’s views on the possibilities of enduring peace were expressed 
in an editorial comment in the AMERICAN JOURNAL OF INTERNATIONAL Law 
upon Secretary of State Cordell Hull’s principles of peace, circulated to 
the nations at large on July 16, 1937, and their replies: 


Everyone desires peace, everyone proclaims the sanctity of treaties 
and the faithful compliance therewith, everyone desires that there be 
less difficulties in international trade, and everyone wishes to have the 
burden of armaments removed or lightened. Difficulties begin only 
when it is sought to pass from the field of intentions into that of action. 
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He looked upon the United Nations as a worthy suceessor of the League 
of Nations, but believed that the 


United States should exercise great discretion at the time of the elabora- 
tion and drafting of treaties, especially of multilateral treaties such as 
those worked out under the auspices of the United Nations or its spe- 
cialized agencies. The Declaration of Human Rights and the proposed 
Covenant to follow are excellent examples of the dangers which can 
fcllow from negotiations with a large number of countries whose publie 
laws and whose ways of life are so different from our own. Under- 
takings no matter how high-minded in purpose must be scrupulously 
scanned with a view to avoid any which are not properly within the 
functions of our own Federal Government. This will avoid impinging 
on the powers and functions reserved to the several States. 


The global character of Mr. Kuhn’s mind and constructive sympathies 
were demonstrated in his work as a delegate to the Second and Highth 
American Scientific Congresses in December, 1915, and May, 1940, both 
held in Washington. ‘‘These Congresses were not devoted merely to the 
social sciences but to every important branch of human knowledge.” He 
believed that ‘‘The wide dissemination of the efforts of such congresses 
in the preservation of the treasures of civilization, especially in time of 
threatened danger to peace, itself constitutes a morale builder of no mean 
importance.”’ | 

Fortunately, the year before he died, Mr. Kuhn published a Personal 
Narrative under the main title Pathways in International Law, in which 
he recorded intimate accounts of many events of historical significance in 
which he took part during the more than a half-century of his busy life. 
It is an auto-anthology of his views on the international legal and political 
development of the times in which he lived. The reading of that attrac- 
tively and compactly written volume is in itself a liberal education in the 
subjests of which it treats. 

It would be very interesting to reproduce more of his views here, but 
that would unduly extend the limits of this comment. We cannot, how- 
ever, omit the opinion he expressed on the nature of international law, and 
the place cf the American Society of International Law in its development, 
at the luncheon held in celebration of the Twenty-Fifth Anniversary of its 
founding : 


.. . International law has to my mind a double aspect. It is regarded, 
rightly so, as a universal science, a science tending (if not in actual 
fact) to be universal everywhere and among all nations. We know, 
especially the practitioners among us, that this is a counsel of perfec- 
sion which has never been realized, and I am afraid that even within 
the next 25 years it will not be realized. But international law also 
has another aspect with which this Society is most intimately connected, 
and that is its national aspect, for each nation has its own concept of 


1 Reviewed in this JOURNAL, Vol. 47 (1953), p. 511. 
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what international law is, or ought to be. In order that each nation 
shall organize, develop and promote the best and highest ideals in 
international law, it is necessary that the trained legal minds who have 
given attention to that phase of law should have an opportunity to 
work in common. It is that, it seems to me, which has been the out- 
standing contribution which this Society and the Journal have made 
to the life of our nation. We are rightly termed an American Society, 
and an American Society we must remain.’ 


Modest, gentle, courteous, humane, if Arthur Kuhn had any faults, they 
were covered by the generous charity of his heart and purse. The un- 
fortunate, man, bird or beast, crossing his path was indeed fortunate. 
Those who came to him for help were not turned away within the limits 
of his means. The extent of his donations to worthy causes was known 
only to himself and his beneficiaries. The American Society of Inter- 
national Law would join with other societies honored by his membership, 
and with his fellow workers and acquaintances. throughout the world, m 
inscribing as his epitaph: ‘‘ Well done, Good and Faithful Servant.” 


GEORGE A. FINCH 
Honorary Editor-in-Chief 


' JURISDICTIONAL QUESTIONS INVOLVED IN THE GUATEMALAN REVOLUTION 


As early as October 14, 1953, the Department of State gave public ex- 
pression to its concern over the situation in Guatemala by reason of the 
relations between certain members of the Government of Guatemala and 
the Soviet Union. Assistant Secretary of State John M. Cabot, in an 
address before the General Federation of Women’s Clubs, charged that 
Guatemala was ‘‘openly playing the Communist game,’’ citing the fact 
that Guatemalan newspapers were following the Communist line and 
that Guatemala was interpreting the fact that the United States was seek- 
ing to defend the rights of American citizens under international law as 
constituting opposition to social progress in Guatemala. 

The situation was, however, not deemed sufficiently urgent to call a 
Meeting of Consultation of Foreign Ministers, the basis for which might 
have been the Declaration of Washington of 1951, or the specialized confer- 
ence contemplated in Resolution VIII of the same Fourth Meeting of Con- 
sultation. When, however, the Tenth Inter-American Conference met at 
Caracas Secretary Dulles felt it urgent to deal with the problem of inter- 
national Communism more explicitly, and the United States Delegation 
secured the adoption of a declaration by the Conference that the domina- 
tion or control of the political institutions of an American state by the 
international Communist movement would constitute a threat to the general 
peace and would call for a Meeting of Consultation to consider the adop- 
tion of appropriate action in accordance with existing treaties. Guatemala 


2 Proceedings, American Society of International Law, 1931, pp. 246-247. 
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interpreted the declaration as unwarranted intervention in its domestic 
affairs, and it did not weaken in its opposition in spite of the insertion in 
the resolution of a paragraph proclaiming that the purpose of the declara- 
tion was ‘‘to protect and not to impair the inalienable right of each Ameri- 
can State freely to choose its own orm of government and economic system 
and to live its own social and cultural life.’’ + | 

The case of the United Fruit Co., while one of the motivating elements 
in the interpretation by Guatema_a of the alleged ulterior purposes of the 
declaration introduced by the United States, was not either in law or in 
actual fact connected with the problem of international Communism. In 
an aide-memoire handed the Ambassador of Guatemala on August 28, 
1953, the Department of State made no reference to the general character 
of the Guatemalan Government or to the political motives of the Agrarian 
Law of Guatemala under which the properties of the United Fruit Co. 
were expropriated. The issue was taken solely on the ground that the 
compensation proposed by the Guatemalan law of June 19, 1952, was un- 
fair, being based upon tax values of some twenty years’ standing which 
the Compañía Agricola had attempted again and again to have revised in 
accordance with the local law so as to take into account the improvements 
made to the properties then purchased. The formal claim for compensa- 
tion presented by the United States on behalf of the company was based 
solely upon the rule of international law that when property is expropri- 
ated by a government there shall be just compensation. 

On June 18 a revolution broke out in Guatemala led by Colonel Castillo 
Armas and others, directed to the overthrow of the Government of Guate- 
mala. In itself the revolution was a domestic affair of Guatemala, not 
coming within the provisions of the Rio Treaty of Reciprocal Assistance. 
But the Government of Guatema_a promptly accused the neighboring states 
of Honduras and Nicaragua of ziving asylum and aid to the rebels; and 
on the ground of ‘‘an act of criminal aggression’’ Guatemala sought to 
bring the case before the Security Council of the United Nations rather than 
have recourse to the regional procedures of the Organization of American 
States. Was Guatemala legally -ustified in so doing? Not being a party to 
the Rio Treaty or to the Charter of the Organization of American States, 
Guatemala might perhaps have 2laimed that it was not obligated by these 
agreements to resort to regional procedures before having recourse to the 
procedures of the Charter of the United Nations; although such a legalistic 
interpretation of its inter-American regional obligations would have run 
counter to Guatemala’s continued co-operation with the Council of the 
Organization of American States and also to the fact that the reservation 


1 Final Act, Tenth Inter-American Conference, Resolution XCIII. Pan American 
Union, Conferences and Organizations Series, No. 33, page 94; this JOURNAL, Supp., 
Vol. 48 (1954), p. 123. 
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to its ratification of the Charter, which prevented deposit of the ratification, 
was not directed towards limiting its obligation of resorting to inter-Ameri- 
can procedures of pacifice settlement. As a matter of fact, however, Guate- 
mala did not deny its obligations as a member of the Organization of 
American States but rather, as will be seen, interpreted them as permitting 
reference to the Security Council of the United Nations. 

What of the rights and obligations of Guatemala under the Charter 
. of the United Nations? The question is best answered in the discussions 
before the Security Council at the meeting called on June 20 at the re- 
quest of Guatemala in accordance with Articles 34, 35 and 39 of the 
Charter. In accordance with the provisions of Article 32 of the Charter 
the President of the Security Council invited the representatives of Hon- 
duras and Nicaragua to-sit with the members of the Security Council. 
The Guatemalan delegate deseribed his country as being ‘‘invaded by ex- 
peditionary forces forming part of an unlawful international aggression,” 
naming Honduras and Nicaragua as giving aid and assistance to the rebels; 
and he requested the intervention of the Security Council in the matter. 
He further explained that his government, ‘‘exercising the option which 
is open to the Organization’s members,” had officially declined to allow 
the Organization of American States and the Inter-American Peace Com- 
mittee to concern themselves with the situation. The Honduran repre- 
sentative argued that the matter should be dealt with by the Organization 
of American States, and he was supported by the Brazilian and Colombian 
members of the Council, who had presented to the Council a draft resolu- 
tion referring the complaint of Guatemala to the Organization of American 
States and requesting the Organization of American States to inform the 
Security Council on the measures it might be able to take on the matter. 
The Brazilian-Colombian resolution was supported by the representative 
of France, who, however, proposed an amendment calling for the immediate 
termination of any act likely to cause further bloodshed and requesting 
all Members of the United Nations to abstain from giving assistance to any 
such action. The representative of Great Britain based his preference 
for reference of the case to the Organization of American States on the 
ground of ‘‘a long-standing, historical tradition of co-operation between 
the States of Latin America.” The Guatemalan representative rejected the 
application of Articles 33 and 52 of the Charter on the ground that there 
was no ‘‘dispute’’ involved between itself and Honduras or Nicaragua, but 
a case of aggression and invasion; and on this point he was supported by the 
representative of the Soviet Union. 

The President of the Security Council, speaking in his capacity as rep- 
resentative of the United States, recognized ‘‘the right of any Member, 
large or small, of the United Nations to have an urgent meeting of the 
Security Council called whenever it feels itself to be in danger’’; and his 
argument on the point of jurisdiction dealt rather with the question 
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‘where the situation can be dealt with most expeditiously and most ef- 
fectively.’”’ The situation, he suggested, did not involve aggression, but 
was rather ‘‘a revolt of Guatemalans against Guatemala’’; and the in- 
tention of the Soviet Union, as announced, to veto the resolution was 
nothing less than proof of the designs which it had on the American Hemi- 
sphere. The debate concluded with references by the Soviet Union and 
Guatemala to the 4th paragraph of Article 52, that the provisions of that 
article in no way impaired the application of Articles 34 and 35. 

The Brazilian-Colembian draft resolution, as amended by France, was 
then put to the vote, the result of which was ten in favor, one against; 
and the President then ruled that the question was not a procedural one and 
was therefore subject to the veto of the Soviet Union. The representative 
of France then presented his amendment as a separate resolution, and it 
was adopted unanimously. The practical result of the resolution, there- 
fore, as expressed in the words of the representative of New Zealand, was 
‘that the Organization of American States still has jurisdiction in this 
matter and can still investigate and report to us the facts as it finds them 
to be.’’ 

On June 22 Guatemala, again charging that Honduras and Nicaragua 
were extending aid to the rebels, called upon the Security Council to en- 
force its decision of June 20 prohibiting aid to either side in the struggle. 
On June 24 a similar request for an urgent meeting was made by the 
representative of the Soviet Union. .The meeting was held on June 25, 
and the discussions turned on the question of the adoption of the agenda, 
namely, the reference by Guatemala to the Security Council of the alleged 
aggression. The representative of the Soviet Union insisted, as a point 
of order, upon the vresence of a representative of Guatemala, as being ` 
the victim of the aggression; but by a vote of ten to one it was held that 
in the discussion of tae agenda the rule of Article 32 of the Charter did not 
apply. The debate then turned on adoption of the agenda, and in the 
absence of the necessary seven votes the agenda was not adopted. The 
meeting closed, therefore, without discussion of the substanee of the 
Guatemalan appeal. 

In the meantime the Organization of American States, through its Inter- 
American Peace Committee, had begun to take action in the case. On 
June 19, the day before the first of the two meetings of the Security 
Council, the Government of Guatemala called upon the Peace Committee 
to hold an urgent meeting so as to proceed to the adoption of the necessary 
measures against the violations of the principle of non-intervention and 
of the sovereignty of Guatemala. The Peace Committee met the same 
evening and sent copies of the Guatemalan note to the Ambassadors of 
Honduras and Nicaragua, whose countries had been mentioned in the 
Guatemalan note as instigators of the acts mentioned. The following day, 
however, the Guatemalan Ambassador informed the Chairman of the Peace 
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Committee that the decision of Guatemala to refer the case to the Peace 
Committee had changed and that his government requested that the Peace 
Committee postpone going to Guatemala in view of the fact that the case 
had been submitted to the Security Council of the United Nations. On 
June 23 the Peace Committee met to hear the statements of Honduras 
and Nicaragua, which had been accused by Guatemala of being instigators 
of the rebellion; and at their suggestion the Chairman of the Peace Com- 
mittee inquired of the Guatemalan Government if it would be willing to 
receive a commission of investigation and give it the necessary facilities 
for the success of its mission. To this the Government of Guatemala replied 
that while it was ready to permit the Peace Committee to fix the responsi- 
bility for the acts of aggression, this must be done only after the decision 
of the Security Council of the United Nations had been fully carried out, 
so as to avoid any pretext for evading the obligations imposed by that de- 
cision. Two days later, on June 25, Guatemala rejected even more cate- 
gorically the intervention of the Peace Committee, stating that it was a 
maneuver of the aggressors to neutralize the action of Guatemala before 
the Security Council. The following day, however, on June 26, the Foreign 
Minister of Guatemala stated that his government was ‘‘reconsidering’’ 
the matter and was prepared to offer facilities to the Peace Committee for 
the investigation proposed. On June 27 the Peace Committee decided to 
leave at once for Guatemala, and it informed the Ambassadors of Hon- 
duras and Guatemala to that effect. In spite of the changes in the Govern- 
ment of Guatemala, which took place on June 27 and 28, the Peace Com- 
mittee left for the scene of action on the afternoon of June 29; but while 
en route to Guatemala the Peace Committee received a telegram from the 
new government stating that mediation had been initiated by the United 
States and El Salvador for the purpose of ending the armed conflict, and 
in consequence the Peace Committee was requested to refrain from its 
contemplated intervention. Inasmuch as the competence of the Peace 
Committee is entirely dependent upon the consent of both parties to a 
controversy to have it exercise its mediatory functions,? there was no al- 
ternative for the Peace Committee but to discontinue its good offices in 
the case. 
In the meantime the Council of the Organization of American States, 
not restrained by the limited jurisdiction of the Peace Committee, took 
action on its own account. Under the Treaty of Reciprocal Assistance of 
1947 the Council is authorized, at the request of one or more of the parties 
to the treaty, to call a Meeting of Foreign Ministers to decide what meas- 
ures to take in the presence of an act of aggression or a situation endanger- 
ing the peace of America which at the same time affects either the sov- 
ereignty or political independence of any American state. On June 26 


2 See ‘f The Inter-American Peace Committee,’’ this JOURNAL, Vol. 43 (1949), p. 770. 
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the United States joined with nine other American states in requesting the 
Chairman of the Council of the Organization of American States to call 
a special meeting of the Council for the purpose of convoking a Meeting 
of Foreign Ministers to consider, in accordance with Article 6 of the Rio 
Treaty, the danger to the peace and security of the Continent due to the 
intervention of the international Communist movement in the Republic 
of Guatemala. The Council, by a vote of 19 to one, decided to call the 
Meeting of Consultation, to be held at Rio de Janeiro on July 7. The fact 
that Guatemala was not a party to the Rio Treaty and was not present 
at the meeting of the Council of the Organization did not affect in any 
way the right of the other parties to the Rio Treaty to call the Meeting 
of Consultation, nor would it have limited the right of the Meeting itself 
to take such action as might have been believed desirable had the Meeting 
actually been held. As it turned cut, however, the success of the rebellion 
made it appear unnezessary to hold the Meeting, and on July 2nd the 
Council decided to postpone the Meeting sine die. . 

Thus terminated the first case in which the jurisdiction of the United 
Nations and that of the Organizetion of American States were brought 
into conflict, or, perhaps it would be better to say, were found to be over- 
lapping. The decision of the Council of the Organization of American 
States to postpone the Meeting of Consultation makes it now an academic 
question what would have happened if the Meeting had taken place and 
measures of enforcement had been adopted which, under Article 53 of the 
United Nations Charter, could only have been put into effect with the 
authorization of the Security Council, which in all probability would have 
been denied by the veto of the Soviet Union. But this academic question 
aside, the regional Orcanization of American States will be gratified by the 
strong statements made by individual members of the Security Council 
at the meetings of June 20 and June 25 in favor of leaving the settlement 
of an inter-American problem to the regional group in closest contact with 
it. Not only the representatives of the Latin American members of the 
Security Council, Brazil and Colombia, but the representatives of China, 
Denmark, France, Lebanon, New Zealand, Turkey and the United King- 
dom supported the reference of the matter to the regional agency. Per- 
haps the attitude of the representatives other than the Soviet Union was 
best expressed by the representative of France who referred to the regional 
organization as comprising 


a group of countries which have long been accustomed to working to- 
gether, which are bound to one another by historical and geographic 
ties, and between which it may prove possible for understanding to be 
achieved more readily than before an international body of wider 
scope. 


C. G. Fenwick 
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OFFICIAL INTEREST IN THE WORK OF THE INTERNATIONAL LAW COMMISSION: 
REPLIES OF GOVERNMENTS TO REQUESTS FOR INFORMATION OR COMMENT 


The replies of governments to requests for information or for comment 
and observation on drafts of the United Nations International Law 
Commission have provided intrinsically valuable materials on the prac- 
tice of states and a rough test of official interest of states in the work 
of the Commission. By Article 16(c) of its Statutet the Commission, 
when considering a proposal for the progressive development of inter- 
national law, ‘‘shall circulate a questionnaire to the Governments, and 
shall invite them to supply within a fixed period of time data and in- 
formation relevant to items included in the plan of work.’’ After the 
Commission has prepared a draft on the topic, Article 16(h) requires 
that ‘‘the Commission shall invite the Governments to submit their com- 
ments on this document within a reasonable time,’’ with a view to its 
reconsideration and the preparation of a final draft. Comparable articles 
of the Statute are applicable when the Commission is engaged upon the 
codification of international law: Article 19(2) provides that the ‘‘Com- 
mission shall, through the Secretary-General, address to Governments a 
detailed request to furnish the texts of laws, decrees, judicial decisions, 
treaties, diplomatic correspondence and other documents relevant to the 
topie being studied and which the Commission deems necessary’’; and 
Article 21(2), like Article 16(h), requires the Commission to ‘‘request 
Governments to submit comments’’ on drafts prepared by the Com- 
mission with a view to the formulation of a final draft. 

Although the replies of governments to such requests are not the only 
criterion of official interest in the work of the International Law Com- 
mission, there has been sufficient practice to permit the drawing of some 
illuminating conclusions. From 1947 to 1953 governments were requested 
to provide information on six topics for consideration by the Com- 
mission; and in six other cases requests have been made for comments and 
observations of governments on draft proposals formulated by (or which 
had been referred to) the International Law Commission. Except in one 
case (information on statelessness), only the governments of Members 
of the United Nations have been asked for information or comments. 
All requests have been made officially through the Secretary General of 
the United Nations, although the Statute of the Commission requires this 
procedure explicitly only with reference to requests made pursuant to 
Article 19(2). Not all requests for information or comments have been 
initiated by the International Law Commission, some of them having 
been made pursuant to resolutions of the General Assembly or of the 
Economic and Social Council, in one case prior to the establishment 
of the Commission. 


1U. N. Doe, A/CN.4/4, Feb. 2, 1949, Statute of the International Law Commission; 
this JOURNAL, Supp., Vol. 42 (1948), pp. 2-8. 
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The criteria for selection and classification of the requests for the 
purposes of the analysis which follows have been: (1) whether the informa- 
tion and comments were for the use of the International Law Com- 
mission;? (2) the consolidation of duplicate requests on the same topic; 
and (3) the treatment of one letter requesting information on the law of 
treaties, arbitral procedure, the regime of the high seas, and offenses 
against the peace and security of mankind as four separate requests. 


1. Fanama Drafi Declaration on the Rights and Duties of States 


Comments and observations on the Panama Draft Declaration were 
requested of the governments of all Members of the United Nations by the 
Secretary General on February 11, 1947, July 2, 1947, and February 13, 
1943, pursuant to General Assembly Resolutions 38(I) and 178(IT). 
Replies of governments are printed in United Nations Document A/CN.4/2, 
December 15, 1948, pages 162-214. Of 55 governments whose comments 
were requested, 388 made no reply. 

Replies were received from Canada, Czechoslovakia, Denmark, Domini- 
can Republic, Ecuador, El Salvador, Greece, India, Mexico, Netherlands, 
New Zealand, Philippines, Sweden, Turkey, United Kingdom, United 
States and Venezuela. Of these 17 replies only ten (those of Denmark, Do- 
mirican Republic, Greece, India, Mexico, Philippines, Turkey, United 
Kirgdom, United States, Venezuela) contained detailed comments on the 
substance of the Draft Declaration. El Salvador expressed ‘‘full ap- 
proval’’ of the Panama Draft. Ecuador submitted on alternative draft , 
as 2xpressing her views. Canada, in three replies, and New Zealand, in 
twe, had no official comments to submit. The Netherlands and Sweden 
doubted the desirability of proceeding with the Draft Declaration at the 
time. The replies of the United Kingdom (51% pages) and of the United 
Stetes (2114 pages) include noteworthy statements of official policy. 


2. Law of Treaties 


Information was requested on the law of treaties by the Secretary 
General on July 11, 1949, for the International Law Commission, pursuant 
to Article 19(2) of its Statute. Replies are mimeographed in United 


2 For this reason a request by the Secretary General of Jan. 3, 1950, pursuant to 
Gemeral Assembly Resolution 375 (IV) of Dee. 6, 1949, for comment on ‘‘ whether 
anr further action should be taken by the General Assembly’’ on the Draft Declaration 
on the Rights and Duties of States is not included in the tabulation which provides the 
basis of this study. Of 60 governments requested, 48 made no reply. Replies were 
recaived from the following 12 governments: Argentina, Australia, Brazil, Canada, 
Egypt, France, India, Israel, Luxembourg, Netherlands, Syria, and United Kingdom. 
Replies are mimeographed in U. N. Does. A/1338, Aug. 30, 1950, with one addendum 
thereto, and A/1850, Aug. 10, 1951, and were considered by the Sixth Committee of the 
General Assembly, Nov. 17-23, 1951, at its sixth session, A/C.6/SR.253-257. 
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Nations Document A/CN.4/19, March 23, 1950, pages 2-68. Of 59 
governments requested to furnish ‘‘the texts of laws, decrees, judicial 
decisions, treaties, diplomatic correspondence and other documents rele- 
vant’’ to the law of treaties, 48 governments made no reply. 

Replies were received from Canada, Costa Rica, Denmark, France, 
Israel, Netherlands, Philippines, Poland, Union of South Africa, United 
Kingdom, and United States. The reply of Israel is an outstanding analy- 
sis (28 pages) of the interesting treaty position of Israel following the 
termination of the Palestine Mandate. The Canadian (28 pages) and 
Netherlands replies are comprehensive and carefully prepared. The reply 
of the United States consists of a ten-line memorandum of January 6, 1950, 
referring to the materials available in Moore’s Digest of International 
Law and Hackworth’s Digest of International Law, and the enclosure 
of some printed materials. The United States later submitted to the Com- 
mission under date of March 31, 1950, a 229-page document entitled ‘‘The 
Law of Treaties as Applied by the Government of the United States of 
America.’’ This document presents official materials available since the 
publication of Volume V of Hackworth’s Digest on the practice of the 
United States with reference to the law of treaties. It seems unfortunate 
that the document has not yet been published by the United States or issued 
as a United Nations document. The documents submitted by the Polish — 
Government were returned by the United Nations Secretariat to be trans- 
lated from Polish into one of the working languages of the United Nations. 
The Danish, French, South African and British governments felt unable 
to supply the information requested, the French Government observing 
‘that the French Government unfortunately cannot consider communicat- 
ing all the documentary material which has appeared on these three classic 
topies,® representing as it does several tons of its archives.” 


3. Arbitral Procedure 


Information was requested July 11, 1949, as above under Law of 
Treaties. Replies are mimeographed in Document A/ON.4/19, pages 69- 
82. Of 59 governments whose comments were requested, 48 made no 
reply. Replies were received from the same 11 governments which re- 
plied on the Law of Treaties. The Canadian Government furnished a 
pamphlet and a copy of a treaty. The Netherlands reply consists largely 
of a memorandum on questions of arbitral procedure in the Palmas Island 
case. The United States provided copies of the texts of arbitration treaties 
and a list of recent arbitrations to which the United States has been a 
party. In general, the replies were of little utility. 


8 This reply also covered the requests for information on arbitral procedure and on 
the regime of the high seas. 


606 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


4. Regime of the High Seas 


Information was requested July 11, 1949, as above under Law of 
Treaties. Replies are mimeographed in Document A/CN.4/19, pages 83- 
116. Of 59 governments queried, 49 made no reply. Replies were re- 
ceived from 10 governments—all those which replied on the Law of 
Treaties, above, except The Netherlands. The replies of Denmark, Israel 
(1314 pages), and the United States (18 pages) are comprehensive and 
carefully prepared. Documentary information was supplied by Canada 
and the Philippines. The replies of Costa Rica, France, Poland, South 
Africa and the United Kingdom provided little or no information. 


5. Offenses against the Peace and Security of Mankind 


Request was made by the Secretary General on July 11, 1949, for the 
International Law Commission, to governments ‘‘to express their views 
concerning what offenses, apart from those defined in the Charter and 
Judgment of the Nürnberg Tribunal, should be comprehended in” a draft _ 
code of offenses against the peace and security of mankind. Replies are 
mimeographed in Document A/CN.4/19, pages 117-120, and two addenda 
(7 pages). Of 59 governments whose comments were requested, 52 made 
no reply. Replies were received from France, The Netherlands, Pakistan, 
- Poland, South Africa, the United Kingdom, and the United States. Except 
for the replies of France and of The Netherlands (which included a draft 
code and commentary prepared by a specially appointed Netherlands 
governmental commission), the replies contained little or no information 
or comment. 


6. The Problem of Statelessness 


Information was requested of all states by the Secretary General on 
September 27, 1950 (from Members of the United Nations) and October 
10, 1950 (from non-Members), pursuant to Economic and Social Council 
Resolution 319 B iii (XI), on three matters: (1) a recommendation of the 
Council ‘‘to States involved in changes of territorial sovereignty that 
they include in the arrangements for such changes provisions, if necessary, 
for the avoidance of statelessness’’; (2) an invitation by the Council to 
‘‘States to examine sympathetically applications for naturalization sub- 
mitted by stateless persons habitually resident in their territory’’; and (3) 
an invitation by the Council to states, ‘‘if necessary, to re-examine their 
nationality laws with a view to reducing as far as possible the number of 
eases of statelessness created by the operation of such laws.’’ Replies 
received from the governments of 15 Members of the United Nations and 
of 5 non-Members are mimeographed in United Nations Document E/1869 
and nineteen addenda thereto (1950-1951). 
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In view of the limited number of replies, the Economic and Social Coun- 
cil, by Resolution 352 (XII) of March 13, 1951, requested the Secretary 
General to address another communication to governments requesting 
them ‘‘to include in their replies not only an analysis of legal and ad- 
ministrative texts and regulations but of the practical application of those 
laws and regulations.” Replies to the Secretary General’s request of 
April 5, 1951, were received from the governments of 24 Members of the 
United Nations and of 4 non-Members and are mimeographed in United 
Nations Document E/2164 and twenty-four addenda thereto (1952-1954). 

Consolidating the two requests, replies were received from the govern- 
ments of 29 Members of the United Nations, as follows: Argentina, 
Australia, Belgium (2 replies), Burma, Canada (2 replies), Chile, China, 
Czechoslovakia, Denmark, Ecuador (2 replies), Egypt, France, Greece, 
India (2 replies), Iran, Israel, Luxembourg, New Zealand (2 replies), 
Norway, Pakistan (2 replies), Poland, Sweden (2 replies), Syria, Turkey, 
South Africa (2 replies), United Kingdom (2 replies), United States (2 
replies), Uruguay and Yugoslavia. Of 60 Members of the United Nations, 
31 made no reply. Replies were received from the governments of 7 
states not Members of the United Nations, as follows: Austria, Ceylon (2 
replies), Finland, Ireland, Japan (GHQ, SCAP), Jordan, Switzerland 
(2 replies). 

With the exception of perhaps half a dozen, the 36 governments replying 
provided information of value and interest. Some of them include 
English translations of their nationality statutes; others present informa- 
tion and analyses with reference to the status. of stateless persons in their 
territories. A detailed analysis of the replies has been made by the Sec- 
retariat of the United Nations in United Nations Document E/2230 (A/ 
CN.4/56), May 26, 1952, 206 pages (mimeographed). 


7. Formulation of the Niirnb erg Principles Prepared by the International 
Law Commission 


Observations were requested by the Secretary General on January 3, 
1951, pursuant to General Assembly Resolution 488 (V), December 12, 
1950, on the formulation of the Nürnberg Principles prepared by the 
Commission at its second session in 1950. Replies are mimeographed in 
Document A/CN.4/45, April 19, 1951, and two addenda. Of 60 govern- 
ments requested to send comments, 53 made no reply. Replies were re- 
eeived from Denmark, France, Israel, Lebanon, Norway, the United States 
and Uruguay. The replies of the United States and Uruguay contained no 
substantive comment. The French (4% pages) and Lebanese (8 pages) 
replies contained detailed observations; and brief comment was made by 
Denmark, Israel and Norway. 


608 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


8. Draft Articles on the Continental Shelf and Related Subjects 


Comments were requested by Secretary General, November 28, 1951, 
for the International Law Commission, pursuant to Article 16(h) of its 
Stacute, on the Draft Articles on the Continental Shelf and Related Sub- 
jects prepared by the Commission at its third session in 1951. Replies 
received from 16 governments are mimeographed in Document A/CN.4/55, 
May 16, 1952, and six addenda thereto. Replies received from two more 
governments, pursuant to a further request by the Secretary General on 
Norember 11, 1952, on behalf of the Commission, are mimeographed in 
Document A/CN.4/70, May 7, 1953. These 18 replies containing sub- 
stantive comment have also been printed in the Report of the International 
Law Commission Covering the Work of Its Fifth Session (1953), United 
Nazions Document A/2456 (General Assembly, Official Records: 8th Ses- 
sion, Supplement No. 9), Annex IT, pages 42-72. Of 60 governments 
recuested to comment, 39 made no reply. 

Replies were received from Afghanistan, Belgium, Brazil, Burma, Chile, 
Denmark, Ecuador, Egypt, France, Iceland, Israel, Luxembourg, The 
Netherlands, Norway, Philippines, Sweden, Syria, South Africa, the United 
Kingdom, the United States, and Yugoslavia. The replies of Afghanistan, 
Burma and Luxembourg stated that their governments had no comments 
to offer, the Afghan reply stating ‘‘that Afghanistan did not have any 
seacoast and, for that reason, could not give any constructive views on 
matters concerning the regime of the high seas.” With one exception, 
th2 other replies of governments contained valuable, and sometimes com- 
prehensive, observations and comments. See also the Fourth Report on 
the Regime of the High Seas to the International Law Commission by 
Professor J. P. A. Frangois, Rapporteur (A/CN.4/60, Peoro 19, 1953, 
1£7 pages, mimeographed). 


9. Draft Code of Offenses against the Peace and Security of Mankind and 
the Question of Defining Aggression 


Comments and observations were requested by Secretary General on 
Eecember 17, 1951, on the Draft Code of Offenses against the Peace and 
Sscurity of Mankind adopted by the International Law Commission at its 
third session in 1951, ‘‘for such use as the General Assembly might find 
desirable.’’ Pursuant to General Assembly Resolution 599 (VI) of Janu- 
ary 31, 1952, Members of the United Nations were requested by the 
Secretary General on February 6, 1952, in transmitting their observa- 
tions on the Draft Code, ‘‘to give in particular their views on the problem 
cf defining aggression.’’ Replies are mimeographed in United Nations 
Document A/2162, August 27, 1952, and two addenda thereto. Of 60 
covernments requested, 45 made no reply. 

Replies were received from Belgium, Bolivia, Chile, Costa Rica, Den- 
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mark, Egypt, France, India, Indonesia, Iraq, Netherlands. Nicaragua, 
Union of Soviet Socialist Republics, United Kingdom, and Yugoslavia. The 
replies have been analyzed by Professor J. Spiropoulos, Special Rap- 
porteur, in his Third Report to the International Law Commission on the ` 
Draft Code of Offenses against the Peace and Security of Mankind, 
A/CN.4/85, April 30, 1954, 38 pages (mimeographed). The Bolivian 
reply enclosed a three-page study of the Draft Code prepared by a pro- 
fessor of criminal law, and, as the Special Rapporteur observes, ‘‘is not 
a reply by a Government.” The reply of the Chilean Government—in 
five lines—approved the Draft Code exactly as it was drafted. The replies 
of seven governments include no official comment on the Draft Code, 
although some of them discuss in more or less detail the question of 
defining aggression. The replies of Belgium, The Netherlands, and the 
United Kingdom contain comment and observations of value. . The re- 
plies of Soviet Russia (5 lines) and India contained no comment, but 
referred to statements already made by their representatives at the sixth 
session of the General Assembly. The British reply called attention to 
the irregularity of submitting replies of governments to the General 
Assembly as requested by the Secretary General’s letter; Article 16 of 
the Statute of the International Law Commission had apparently been 
overlooked: ‘‘what goes to the Assembly is a revised draft drawn up by 
the Commission after considering the comments of governmz2nts’’ with 
‘‘the final recommendations of the Commission.’’ 


10. Draft on Arbitral Procedure 


Comments. were requested by the Secretary General on November 13, 
1952, for the International Law Commission, pursuant to Arzicle 21(2) 
of its Statute, on the thirty-two-article Draft on Arbitral Procedure 
adopted by the Commission at its fourth session in 1952. Replies of 
governments are mimeographed in Document A/CN.4/68, May 1, 1953, 
and two addenda thereto. The replies have also been printed in the 
Report of the International Law Commission Covering the Work of Its 
Fifth Session, 1958, A/2456, Annex I, pp. 32-41. Of 60 governments 
requested, 47 made no reply. 

Replies were received from Argentina, Belgium, Brazil, Chile, Denmark, 
India, Luxembourg, The Netherlands, Norway, Sweden, the United King- 
dom, the United States and Uruguay. The replies of Denmark and 
Luxembourg stated that they had no comments to offer. The reply of 
Uruguay contained no official comment, but enclosed comments of a 
Faculty of Law and of the Uruguayan Institute of International Law. 
The replies of the other ten governments contained comments of ‘‘great 
value,’’ observed the International Law Commission in its Fifth Report 
(paragraph 11). ` 
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11. Regime of the Territorial Sea 


Information and observations were requested by the Secretary General 
on November 13, 1952, for the International Law Commission, on the 
practice of Members of the United Nations ‘‘regarding the delimitation 
of the territorial sea of two adjacent States.” Replies are mimeographed 
in Document A/CN.4/71, May 12, 1953, and two addenda thereto. Of 
60 governments requested, 48 made no reply. Replies were received from 
Belgium, Burma, Denmark, Dominican Republic, El Salvador, France, 
The Netherlands, Norway, Sweden, the United Kingdom, the United 
States and Yugoslavia. Ten of the replies contained information of value. 


12. Draft Conventions on the Reduction and Elimination of Statelessness 


Commenis were requested by the Secretary General, October 26, 1953, 
for the International Law Commission, pursuant to Articles 16(h) and 
21 (2) of its Statute, on the Draft Convention on the Elimination of 
Futnre Statelessness and the Draft Convention on the Reduction of 
Future Statelessness, both of which the Commission had provisionally 
adopted at its fifth session in 1953. Replies of governments are mimeo- 
graphed in Document A/ON.4/82, March 29, 1954, and eight addenda 
thereto. Of 60 governments requested, 45 made no reply. Replies were 
received from Australia,. Belgium, Canada, Costa Rica, Denmark, Egypt, 
Horduras, India, Lebanon, Netherlands, Norway, Philippines, Sweden, the 
United Kingdom, and the United States. Twelve of the replies contain 
useful comments. 

4 8 8 


Analysis of the materials presented above reveals that, of 60 Members 
of the United Nations, the following 14 made no reply to any of the twelve 
requests for information or comment: Byelorussian S.S.R., Colombia, 
Cuba, Ethiopia, Guatemala, Haiti, Liberia, Panama, Paraguay, Peru, Saudi 
Arabia, Thailand, Ukrainian S.S.R. and Yemen. The following 12 govern- 
ments each replied to only one of the twelve requests: Afghanistan, 
Bolivia, China, Honduras, Iceland, Indonesia, Iran, Iraq, Mexico, Nica- 
ragua, U.S.S.R. and Venezuela. The only reply received from the Soviet 
Union was a five-line statement that her views on the question of de- 
finmg aggression had already been expressed in the General Assembly. 
Ths only replies made by Afghanistan (high seas) and Bolivia (peace of 
mankind) were similarly devoid of official comment. China and Iran pro- 
vided information on statelessness in their only replies. Indonesia, Iraq 
and Nicaragua made brief comment on aggression. Venezuela and Mexico 
were apparently interested only in the Panama Draft on the Rights and 
Duties of States. The Honduran Government, in its only reply, gave 
- careful examination to the drafts on the reduction and elimination of 
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statelessness. Iceland showed her deep concern over the proposals on 
the continental shelf, contiguous zones and fisheries by sending a com- 
prehensive and ably prepared analysis of the proposals in her only reply. 

No government replied to all twelve requests for information or com- 
ment. Denmark, the United Kingdom and the United States each re- 
plied to eleven requests, although each of them failed to provide any 
materials of value in three of their replies. France, in replying to nme 
requests, contributed nothing in three of her replies. The records of 
Belgium, Canada, India, Israel, The Netherlands, Norway, Philippines and 
Sweden are also comparatively good, with five or six replies each, usually 
of interest and value. Of the fifteen states having nationals on the Inter- 
national Law Commission, two did not reply to any requests, three replied 
only to one. request and four replied only to two requests each. 

The over-all record is not good. The reasons for it are various. The 
International Law Commission may have been at fault in not formulating 
detailed questionnaires under Articles 16(c) and 19(2) of its Statute 
when it sought information from governments. This may explain the 
sarcastic refusal of the French Ministry of Foreign Affairs, quoted above, 
to furnish the Commission with ‘‘several tons of its archives.’ Although 
the questionnaires sent to governments by the League of Nations Com- 
mittee of Experts for the Progressive Codification of International Law 
were very carefully, if not always felicitously, drafted, there is no evidence 
in the available printed or mimeographed records of the United Nations 
International Law Commission that any questionnaires were carefully 
drafted to elicit precise replies. The same criticism cannot be made with: 
reference to the various draft proposals adopted by the Commission and 
submitted to governments for comment. It is true that the Government 
of Israel was ‘‘constrained to note with surprise’’ that it was requested to 
submit comments on the continental shelf from the point of view of the 
progressive development of international law rather than from that of 
codification (Document A/2456, page 59), when the regime of the high 
seas was ‘‘a topic for codification’’; but the point may not be well taken 
in the circumstances. Moreover, it was not the Commission’s fault that 
the six requests for comment on various draft proposals elicited only 88 
replies from governments as compared with a total of 87 replies to the 
six requests for information. 

The time limits set by the Secretariat for receiving replies from govern- 
ments, although occasioned by working schedules, were often too short. 
However, late replies were always received even if too late for most 
useful consideration. The requests to governments do not seem to have 
been too numerous. In 1949 information was requested on four topics 
and, in 1951, information on one topic and comment on three. In only 
one other year were as many as two requests made. It is true that the 
collection of information for the International Law Commission and the 
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careful juridical analysis of its draft proposals require the time and 
trained skills of persons with which some foreign offices are not ade- 
quately staffed. It seems possible that the long-range importance of co- 
operating with the work of the International Law Commission is sub- 
merged in the daily pressures of a busy legal adviser’s office. It is also 
possible to conclude that the work of the Commission in developing and 
codifying international law has aroused little interest or support in certain 
official quarters. 

Representatives of states which have seldom replied to requests for 
information or comment have sometimes comforted themselves with re- 
marks such as the following: ‘‘If some states had submitted observations, 
that was merely evidence of greater zeal on their part. It did not imply 
that other governments did not have any views on the question.’’* Greater 
zeal has, indeed, been shown in the debates in the General Assembly’s 
Sixth Committee where representatives of scores of governments (many of 
which had failed to assist the International Law Commission in its pre- 
liminary work) participated vigorously in critical comments on the work 
of the Commission in relation to matiers such as the rights and duties 
of states, the question of defining aggression, and the formulation of the 
Niirnberg Principles. 

Although the number of replies of governments and the quality of 
many of them leave much to be desired, some of them have been prepared 
. with admirable skill and provide new evidence and perceptive analyses 
of the practice of states. It is unfortunate for the professional student 
of international law that these materials are mostly issued only in im- 
permanent mimeographed form and are of limited availability. These 
factors underline the pressing need for a United Nations Juridical Year- 
book in which these and comparable materials might be printed so as to 
form a readily available and permanent record of contemporary a 
ments in international law. 

HERBERT W. Bade: 


EXTRADITION TO A COUNTRY UNDER CONTROL OF THE UNITED STATES 


This note deals with the action of the House of Representatives on 
May 10, 1954, rejecting H. R. 2556, a bill to amend Section 3185 of Title 
18, United States Code. That section provides for extradition to foreign 
territory ‘‘ocecupied by or under the control of the United States’’ for 
enumerated offenses in violation of ‘‘the criminal laws in force therein.”’ 
H. R. 2556 would have made the section apply to territories occupied or 
controlled by the United States ‘‘whether exclusively or jointly with one 
or more nations,’’ and would have increased the number of extraditable 
offenses. It will be argued that the bill was meritorious, and that the 


4 Cf. U. N. Doc. A/C.6/8R.253, Nov. 17, 1951, par. 18. 
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House acted hastily and on the basis of misunderstanding. So important 
is it nowadays that reason guide the Congress in all that concerns our 
international undertakings, it is useful to draw attention to notable 
lapses. 

Back in 1900, after Spain had renounced title to Cuba and while the 
United States remained in occupation, one Neely, a civilian employed in 
the insular department of posts, was charged with an embezzlement 
denounced by the Cuban penal code, and an embezzlement denounced by 
legislation of the Military Governor. He came back to the United States, 
however, and hoped that he was safe at home. Congress, quickly indig- 
nant, passed the Act of June 6, 1900,? authorizing extradition to a place 
occupied or controlled by the United States. Thereupon Neely was held 
for extradition. His suit in habeas corpus led to a strong opinion in the 
Supreme Court, per Harlan, J., striking down every objection.2 The 
statute remains as Section 3185 of Title 18. 

World War II brought a variety of arrangements whereby the United 
States and one or more of its Allies acted together for the occupation or 
control of territory. As the Secretary of the Army pointed out in seeking 
amendatory legislation, ‘‘[i]t is not clear- whether the section [8185] 
applies. to territory jointly occupied by the United States and other 
powers.’’? Thus, quite recently a civilian was accused of thefts, some 
committed while in the U. 8. Sector of Berlin and some while at a U. S. 
installation in the French Zone of Germany. He had returned to the 
United States. It seemed prudent to seek extradition only in respect 
of the alleged acts in the U. S. Sector; the relation of the United States 
to a place it had joined in assigning to the supervision of one of its Allies 
might have been held to lie outside Section 3185. 

Further, the legislation of 1900 authorized extradition for only certain 
crimes; the list is shorter than what is normally found in an extradition 
treaty. Manslaughter (unless on the high seas) is not included. About 
a year after the Department of State became responsible for the adminis- 
tration of Germany, this case arose: a civilian employee, driving while 
drunk, at a high speed on the wrong side of the road, killed two Germans. 
He fled to the United States. There was no authority to extradite him. 
Quite justifiably, the local population displayed resentment. 

Experience shows that there are a number of offenses peculiar to an 
occupation—notably in respect of occupation currency and of the oc- 
cupant’s commercial measures. For example, some years ago a civilian 


1C. 793, 31 Stat. 656. The bill, H.R. 11719, 56th Cong., 1st Sess., was introduced 
on May 19, 1900. There was lively debate; see esp. 33 Cong. Rec. 5912 et seq. and 
6452 et seg. The committee reports are H.R. Rep. No. 1652 and S. Rep. No. 1515. 

2 Neely v. Henkel (No. 1), 180 U. S. 109 (1901); see In re Neely, 103 Fed. 626, 
and 103 Fed. 631 (1900). 

3 Letter of July 3, 1953. H.R. Rep. No. 1416, 83d Cong., 2d Sess. 9 (1954). 
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employee in Japan, accused of illicit transactions in the black market, 
returned to the United States. The offense was not within Section 3185. 
It was only because he ventured to return for a moment to Japan that he 
was arrested, brought to trial and convicted. 

The Department of State, with the concurrence of the Department of 
the Army (acting by delegation for the Department of Defense) and the 
Department of Justice, prepared a bill to close these gaps. This became 
H. R. 2556 and §. 1181 of the 88rd Congress. It would have reached 
territories where the United States occupied or controlled jointly, and 
would have extended appropriately the list of extraditable offenses. Sub- 
committee 3 of the House Judiciary Committee held hearings on January 
27, 1954, at which enactment was urged by representatives of the interested 
departments and by the chairman of the Committee on International 
Criminal Law of the American Bar Association’s Section of Criminal Law. 
(These hearings have not been printed; they exist as a 25-page type- 
written transcript, available in the office of the committee. Examination 
shows that the presentation was quite adequate to enable the committee 
to understand the bill, which after all dealt with a rather simple matter.) 
The measure was recast in committee to improve the draftsmanship.* 

As in eases of extradition under a treaty, proceedings must be had’ 
before a judge—H. R. 2556 prescribed a Federal judge—and probable cause 
must be shown. Moreover, the highest United States official in the foreign 
territory was directed to ‘‘secure for the person a fair and impartial trial’’ 
—a direction which in practice the official should be well able to implement. 

When the bill came up in the House, suddenly a tempest broke loose.® 
On erroneous factual assumptions, situations of gross injustice were con- 
jured up, and indignation mounted at the wild conclusions. In the end, 
the enacting clause was struck out by vote of 228 to 68.° 

The major misconception was that this bill held some. threat to ex- 
. servicemen who had been stationed in occupied territory; it was appre- 
hended thet they might be sent back on trivial and vexatious charges. 
Actually the House accomplished virtually nothing so far as the GI 
may be concerned, but did perpetuate a loophole for civilian offenders. 
Consider the following points: First, a request could be made only by 
“the highest United States official’? in the foreign territory, and (at the 
instance of the Department of the Army) the bill further provided that 
“The Secretary of State shall not order the return or surrender of any 
military personnel without the prior written approval of the Secretary 
of the military department concerned in each case.” Presumably the 
request would be made only in a serious case, and certainly the service 


4 Reported by the Committee on March 25, 1954, H.R. Rep. No. 1416, 83d Cong., 
2d Sess. 

6 100 Cong. Ree. 5949-5966 (May 10, 1954). 

6100 Cong. Rec. 5965 (May 10, 1954). 
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department would be disinclined to permit the trial in a foreign civil 
court of a person subject to trial by military law. 

Second, the members of the House did not realize that, by the Uniform 
Code of Military Justice of 1950, the military jurisdiction now continues, 
as to certain offenses, even after the termination of the service.® If a 
person presently or formerly in, or serving with, the armed forces were 
to be tried for an alleged offense in occupied territory, it would almost 
certainly be by court-martial and not by extradition to a foreign forum. 
Consider the recent case of Talbott v. Toth,® where a former member of 
the Air Force was held, under Article 8(a) of the Uniform Code, for 
return to Korea for trial by court-martial on a charge of murdering a 
Korean. The jurisdiction was sustained by the United States Court of 
Appeals for the District of Columbia Circuit. (The. matter of returning 
the accused overseas is not material to the military jurisdiction, since that 
jurisdiction rests upon status rather than upon the locus of the alleged. 
offense. Normally it is more practicable to take the accused to the wit- 
nesses than to bring foreign witnesses to the United States.) 

One can conjure up situations where the failure to enact H. R. 2556 
may lead to a shocking result. Suppose, for example, some high official 
of our own or a friendly government were to be murdered at a place in 
Germany not directly under United States control, and suppose the 
murderer managed to reach the safety of our shores. To be sure, Congress 


7 Art. 3(a) of the Uniform Code of Military Justice (Act of May 5, 1950; 64 Stat. 
108, 109, 50 U.S.C., See. 553(a)) provides: ‘‘Subject to the provisions of article 43 
[statute of limitations], any person charged with having committed, while in a status 
in which he was subject to this code, an offense against this code, punishable by con- 
finement of five years or more and for which the person cannot be tried in the courts of 
the United States or any State or Territory thereof or of the District of Columbia, 
shall not be relieved from amenability to trial by courts-martial by reason of the 
termination of said status.’’ i 

As to what offenses are punishable by confinement of five years or more, see the 
Table of Maximum Punishments, Manual for Courts-Martial, United States, 1951, at 
p. 219 et seq. The reach of Art. 3(a), as to offenses for which military jurisdiction is 
preserved, is broader than the categories of extraditable offenses in H.R. 2556. 

‘< Jurisdiction under Article 3 a should not be exercised without the consent of the 
Secretary of the Department concerned.’’ Par. 11(b) of the Manual for Courts- 
Martial, 1951. As to the Army, this is implemented by rigorous requirements. Manual 
for Courts-Martial, 1951, United States Army Cumulative Pocket Part, 31 May 1951, 
p. 10. 

8 One may recall the case of ex-Lieutenant Icardi and ex-Sergeant LoDolce, accused 
of the murder of Major Holohan in Italy in 1944; they had been separated from the 
service prior to the enactment of the Uniform Code. Extradition to Italy for trial in 
the Italian court, under the Extradition Treaty of 1868, was denied on the ground 
that the demanding government had not been in control of the place at the time the 
crime was committed. In re LoDolee, 106 F. Supp. 455 (1952); this JOURNAL, Vol. 
47 (1953), p. 150. 

922 Law Week 2449 (March 25, 1954). 
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could then do what Congress did in the Neely case—pass a law to permit 
extradition? What is most significant about the action of May 10, how- 
ever, is that the House permitted itself to be carried away by horrendous 
and unjustified suppositions. It is often a serious question of law +? and 
of policy, in the overseas activities of our Government, whether it is 
legislation or executive discretion that should be preferred. It counts 
strongly for executive action that so often it seems doubtful whether 
Congress will understand what is needed to enable conscientious officers 
to do what right and justice plainly require. In that context, the episode 
of May 10 is disappointing. l 
i CHARLES FARMAN 


INTERNATIONAL LAW AND IDEOLOGIES 


In January, 1954, Senator H. Alexander Smith, Chairman of the Sub- 
Committee on the Far East of the Senate Committee on Foreign Relations, 
reported on his study mission to the Far East. He feared that in dealing 
with the Far East we have ‘‘overemphasized the importance of the military 
and economic aspects of our program and neglected the ideological... . 
Final and lasting victory can be won by winning the cultural war of 
ideas.” 1 It is obviously less costly and more civilized to fight with ideas 
than with atom bombs, but ideological combat has often led to military 
combat. Consequently a study of the development of international law 
concerning international propaganda appears important. 

The term ‘‘ideology’”’ is used in a number of senses,? but as related to 
law and polities it can be defined as an organized system of ideas and 
values intended to maintain or to change an existing political system. It 
differs from public opinion in that it is logically organized, rigid, and 
professedly permanent, and from law in that it defines values and ends 
rather than means and procedures, and is not accepted by a community 
including all the parties involved in a given situation. Public opinion is 
vague, flexible and changeable, and so susceptible to compromise. Law is 


10 The House Judiciary Committee, in reporting the bill that became the Act of 
June 6, 1900, said: ‘*This does not offend against the constitutional provision against 
the enactment of ex post facto laws. The bill relates to procedure only, and does not 
make that a erime which was not a crime before its enactment or change the penalty 
to be inflicted in case the guilt is established.’’ H. Rep. No. 1652, 56th Cong., lst 
Sess 2 (1900). 

11 One may cite, for example, the dissenting opinion of Mr. Justice Black in Madsen 
v. Kinsella, 343 U. S. 341, 871 (1952). 

183rd Cong., 2nd Sess., The Far East and South Asia, Report of Senator H. 
Alexander Smith, Jan. 25, 1954, Committee on Foreign Relations (Washington, 1954), 
p. 25. 

2 Xarl Loewenstein, ‘‘The Role of Ideologies in Political Change,’’? Report on 2nd 
Internationa! Congress of Political Science, The Hague, 1952, International Social 
Science Bulletin, Vol. 5 (Winter, 1953), pp. 51 ff. 
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accepted by all or an overwhelming proportion of those involved in the 
situation, leaves those bound a wide freedom to pursue varying ends, and 
is, therefore, capable of being enforced by the community upon its law- 
breaking member. As publie opinion becomes rigid and inflexible, it as- 
sumes the character of an ideology, and as law becomes unacceptable to an 
increasing proportion of the members of the community it also assumes the 
character of an ideology. The existence of war, hot or cold, tends to 
produce both of these results. Today public opinion on both sides of the 
‘Iron Curtain’’ tends to become an ideology, whether of democracy or of 
Communism; and international law tends to split into opposing ideologies 
of Western and Soviet international law. 

The communication of ideologies has been a major means of social change 
among civilized people. This communication may be vertical from one 
class of society to another, or horizontal from one geographical area to 
another. Primitive peoples do not guide their behavior by ideologies 
but by custom. They have values, beliefs and practices, but these are not 
organized into logical systems. They are not, therefore, capable of com- . 
munication. One of the characteristics of civilization is the creation of 
ideologies—religious, philosophical, social, and political—and their exposi- 
tion in written documents, An ideology elevates aspects of the culture to 
the level of self-consciousness and makes them capable of communication to 
others and a guide for self-improvement. Thus among civilized peoples 
who communicate with one another, there is always a competition and 
sometimes a conflict of ideologies. At any period of history, some ideologies 
are expanding, gaining new adherents, and realizing themselves more 
effectively in social institutions and practices of peoples. Others are 
shrinking, losing distinctiveness, and may in time disappear. 

The great ideological conflicts in European history have been that of : 
Christianity against Greek philosophy and classical civilization; that of 
Islam against Christendom during the thousand years of Arab expansion, 
Christian crusading, Turkish expansion, and Christian reaction; that of 
Protestantism against Catholicism in the sixteenth and seventeenth cen- 
turies; that of scientific method against religious insight since the six- 
teenth century; and that of totalitarianism against liberalism in the 
twentieth century. 

This description suggests two points about ideological conflict. First, 
there has been no clear distinction between religious, philosophical, social 
and political ideologies. Hach of the great ideologies mentioned has in- 
fluenced all aspects of personality and society wherever it has become 
established. The progress of civilization, however, has sought to draw 
lines between these different aspects of ideology as one means of accom- 
modation. Second, none of these ideologies has completely disappeared 


s Kurt Wilk, ‘‘International Law and Global Ideological Conflict, Reflections on the 
Universality of International Law,’’ this JOURNAL, Vol. 45 (1951), pp. 648 ff. 
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in spite of many wars in which one sought to exterminate its rival. The 
result of these conflicts was either mutual accommodation, forming a new 
ideology, or geographical segregation, permitting co-existence. Christian- 
ity and Greek philosophy began to be synthesized in the fourth Gospel and 
in the letters of St. Paul, but they were in continuous struggle until a more 
complete synthesis was achieved in the practices of the late Roman empire, 
the medieval philosophy of Aquinas, and the poetry of Dante. Similarly 
the strife of science and religion, which caused much bloodshed in the 
Renaissance, appears to be achieving an accommodation in recognition 
throughout much of the world of the parallelism of the objective method of 
science and the subjective method of religion. The great ideological con- 
flicts between Christianity and Islam and between Protestantism and 
Catholicism, which bathed Europe in blood from the seventh to the eight- 
eenth centuries, have resulted in some measure of geographical segregation. 
Today there are large areas of the world predominantly Christian and 
others predominantly Mohammedan. Christian and Moslem states are 
able to deal peacefully with one another in the United Nations. The 
Treaty of Westphalia, which ended a century and a half of strife between 
Protestants and Catholics, was: based on the principle of geographical 
segregation and let each prince decide the religion of his people. There 
are today predominantly Catholic and predominantly Protestant states. 
It is to be observed, however, that geographical segregation has in most 
cases been accompanied by functional segregation. Modern states seek 
to distinguish political from religious ideologies, leaving the latter free 
from political interference. Thus Protestant, Catholic and Moslem com- 
munities can exist peacefully within the same state, all accepting the 
political doctrines and institutions of the state in the assurance that it will 
not interfere with their religious beliefs. The Universal Declaration of 
Human Rights pronounced by the United Nations in 1948 contributes to 
this functional accommodation of the diverse ideologies. 

What will be the outcome of the present struggle between totalitarianism 
and liberalism? Is an accommodation possible, a middle way that will 
qualify the laissez-faire individualism of Western capitalism by recogni- 
tion of the claims of society, and will also qualify the tyranny and brutality 
of Nazi and Kremlin socialism by recognition of the claim of the in- 
dividual? Or will the geographic segregation of Communist and liberal 
states continue? These are the great questions with which the world is 
faced. 

The competition of ideologies has been a cause of progress, but it has 
also been a cause of war and has tended to produce the most savage and 
total wars of history. When war is a customary reaction to vindicate 
custom or law, its methods are also limited by custom and law, preventing 
excesses. When war is used as an instrument of policy or of economic 
advantage, it tends not to be used when the costs promise greatly to exceed 
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any possible gains, and to be stopped before it becomes excessively destruc- 
tive to both belligerents. When, however, war is used by each side to 
preserve or expand the ideology which it deems to be “‘right,’’ it can 
proceed to the total annihilation of both sides. Only ideological war can 
become total war.* 

It is from this experience with ideological strife that modern interna- 
tional law and modern liberal democracy arose in the sixteenth and seven- 
teenth centuries. The Peace of Westphalia, which established the inter- 
national law of Victoria, Gentili and Grotius as the law of the European 
community, was based on the principle cuius regio, etus religio, first ac- 
cepted at the Peace of Augsburg in 1555. Religion and ideclogy were to 
be considered within the domestic jurisdiction of each territorial state and 
to be eliminated as aspects of international relations. 

Out of the religious strife of the sixteenth and seventeenth centuries, 
grew also the concept of liberal democracy, especially in England. The 
state tolerated diverse religions and guaranteed freedom of religion and 
opinion to all its citizens. This conception, developed in the philosophy 
of John Locke, was the basis of the British Revolution of 1688, of the 
American Revolution of 1776, and of the French Revolution of 1789. 

According to these developments, ideology was relegated by international 
law from the international arena to the national arena, and by liberal 
democracy from the national political arena to the individual’s conscience. 
The international law of the United Nations Charter, in extending its pro- 
tection to human rights, seeks to combine these two principles. Not only 
must ideology be kept out of international polities, but states must keep 
it out of domestic politics. The Universal Declaration of Human Rights 
provides that: 


Everyone has the right to freedom of thought, conscience, and 
religion; this right includes freedom to change his religion or belief, 
and freedom, either alone or in community with others and in public 
or private, to manifest his religion or belief in teaching, practice, 
worship and observance. (Article 18) 


Everyone has the right to freedom of opinion and expression; this 
right includes freedom to hold opinions without interference and to 
seek, receive and impart information and ideas through any media 
and regardless of frontiers. (Article 19) 

In leaving the individual free to hold, manifest and transmit ideologies, 
even across frontiers, however, this facilitates ideological struggles in the 
international arena and the development of a world-wide ideological strife 
between great parties, churches and organizations. Westphalia had at- 
tempted to prevent this by leaving ideology, not to the conscience of the 
individual, but to the authority of each prince within his own domain, thus 
hampering supra-national ideological parties. 


4Quiney Wright, A Study of War (University of Chicago Press, 1942), p. 159. 
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The freedom of the individual, if implemented, undoubtedly tends to 
limit the sovereignty of the state. While under the formula of Westphalia 
international law permitted states to be totalitarian, enforcing a single 
religion or ideology upon all their citizens, under the formula of the Charter 
international law requires states to respect human rights and fundamental 
freedoms. While substantially all states have formally accepted this new 
international law by ratifying the Charter or other treaties, many of them 
have not accepted it in practice and continue to insist upon the formula 
of Westphalia which permits them to compel their citizens to conform to 
the official ideology. Insisting upon the sovereignty of the territorial 
state, they look upon the principle of human rights not as international 
law, but as the ideology of the Western democracies seeking to impose 
itself upon Communist totalitarianism. At the same time they do not 
hesitate to propagandize and infiltrate their own ideology in foreign ter- 
ritory. 

The problem for international law is to develop an interpretation of the 
relation between territorial sovereignty and human rights which would be 
acceptable, not only in theory but in practice, to all nations and all 
ideologies. International law cannot serve its function of preserving order 
and justice in the world if it becomes an ideology of half the world opposed — 
by the other. It must be accepted by substantially all of the world. It 
must preserve the wisdom of the formula of Westphaha, developed from 
a thousand years of religious strife, without sacrificing the wisdom of the 
formula of the Charter, developed from an even longer period of struggle 
‘of the human personality against tyranny and persecution. 

In his address on April 16, 1953, President Eisenhower supportga the 
windon of Westphalia when he said: 


Any nation’s right to a form of government and an economic system 


of its own choosing is inalienable. 
Any nation’s attempt to dictate to other nations their form of 


government is indefensible.” 


It is to be noted, however, that he asserted the sovereignty of the state only 
in respect to ‘‘form of government’’ and ‘‘economie system.” He did 
not refer to ideology specifically, thus leaving open the interpretation that 
nations do not have an inalienable right to choose an ideology destructive 
of individual freedom and human rights. 

The problem of international law limitations upon a state’s ‘‘sovereign 
right’’ to persecute and massacre individuals within its jurisdiction for 
ideological deviation is not a new one. It has been discussed since modern 
international law began, under the heads of (1) sovereignty, (2) indi- 
vidual rights, (3) non-intervention and (4) international crimes. These 
are different approaches to the same problem. 


-5 Department of State Bulletin, Vol. 28 (April 27, 1953), p. 599. , 
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‘The early international law writers believed that natural law applied 
to the individual no less than to the state. Jurists of the sixteenth cen- 
tury like Victoria did not doubt but that refusal of a state to respect 
such rights of either aliens or subjects permitted others to make just war 
on it, as, for example, Spain made war on Mexico to protect the rights of 
Spanish missionaries. After the Peace of Westphalia, however, jurists 
like Vattel leaned to the side of sovereignty, and, while recognizing the 
general advantage which missionary activity might bestow, said: 


We cannot authorize an imprudent zeal for making converts without 
endangering the peace of all Nations and placing the missionaries in 
the position of aggressors, at the very time when they think they are 
performing a meritorious work; for after ‘all, it is certainly an un- 
charitable act, and indeed a vital injury to a Nation, to spread a false 
and dangerous doctrine among its citizens. Now, there is no Nation 
which does not think that its own form of religion is the only true 
and proper one.’ l 

Nineteenth-century international law leaned again to the siđe of human 
rights by recognizing that aliens were entitled to the protection of their 
government in the enjoyment of fundamental rights defined, not by the law 
of the state in which they resided, but by an ‘‘international standard.’’ 8 
It was even recognized that nationals of the state, the victims of treatment 
which ‘‘shocked the conscience of mankind,’’ could be protected through 
the ‘‘humanitarian intervention” of other states? Furthermore, an in- 
creasing number of treaties were made by which states obliged themselves 
to protect defined rights of aliens, aborigines, workers, women, and others . 
likely to be the victims of arbitrary treatment. The conflict between state 
sovereignty and human rights has, therefore, been solved by the modern 
conception of ‘‘domestice jurisdiction” by which a sovereign state’s discre- 
tion to make and enforce law can extend to any matter whatever except 
insofar as this discretion is limited by obligations binding the state under 
customary or conventional international law. The interpretation of such 
obligations is never a domestic question, but, in an international proceeding, 
the burden of proof rests on the advocate of human rights to show that 
a state, alleged to have denied such rights to persons within its jurisdiction, 


e Francis of Victoria, On the Indians, sec. 3, par. 12 (Carnegie ed.}, p. 157; Q. 
Wright, ‘‘Freedom and Responsibility in Respect to Trans-national Communication,’’ 
Proceedings, American Society of International Law, 1950, p. 97. i 

T Emmerich de Vattel, The Law, of Nations, Book IT, Ch. 4, sees, 60-61 (Carnegie 
ed.), p. 133; Wright, loc. cit. 

8 E. M. Borchard, ‘‘The Minimum Standard of the Treatment of Aliens,’’ Proceed- 
ings, American Society of International Law, 1939, pp. 51 ff.; Ellery Stowell, Inter- 
national Law (New York, Holt, 1931), pp. 176 ff.; R. R. Wilson, The International 
Law Standard in Treaties of the United States (Cambridge, Harvard University Press, 
1953), pp. 103 ff. 

9 Ellery Stowell, Intervention in International Law (Washington, Byrne, 1921), pp. 
51 ff.; International Law, op. cit., pp. 349 £. 
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has violated an obligation under international law.t° The issue of the 
extent to which Members of the United Nations have undertaken such 
obligations by the United Nations Charter is a question of treaty in- 
terpretation, but that they have undertaken some such obligations, espe- 
cially by Articles 56 and 73 of the Charter, seems unquestionable. 
Acceptance of the formula of Westphalia places primary emphasis upon 
the sovereignty of the territorial state and the duty of other states to 
respect that sovereignty, often expressed as the fundamental duty of ‘‘non- 
intervention.’’ The interpretation of this duty, however, has become 
increasingly restricted as the world has shrunk. Actions approaching ‘‘in- 
tervention’’ under such names as ‘‘interposition,’’ ‘‘protest,’’ or ‘‘repre- 
sentation,’’ on matters concerning another state’s internal administration, 
have come to be permitted as international law has developed in the pro- 
tection of aliens and other individuals.2 Furthermore, with the develop- 
ment of new techniques for interfering with a state’s internal administra- 
tion and order through propaganda and infiltration, the question has 
arisen whether such action might not constitute ‘‘intervention.’’** 
Intervention has been defined as dictatorial interference in the internal 
affairs of a state or in its relations with other states. When travel was 
difficult and limited and telecommunication did not exist, dictatorial 
interference was usually considered to mean the use of, or threat to use, 
armed force, or utterances by high officials of one state of libelous, inflam- 
matory, threatening or otherwise injurious character with reference to 
other states or their rulers. It was recognized that in time of peace a state 
could not invade the territory .or seize the ships of another state or threaten 
to. do so except as a measure of necessary self-defense, as a remedy for a. 
legal injury when peaceful methods had failed, as an action specifically 
permitted by treaty establishing a protectorate or similar relationship with 
the state in which the action was taken, or perhaps, particularly if co- 
operated in by several states, as a sanction to stop gross violations of inter- 


10 Tunis and Morocco Nationality Decrees, P.C.I.J. Reports, 1923, Series B, No. 4, pp. 
24 ff,; The Lotus, ibid., 1927, Series A, No. 10, p. 18; Hudson, World Court Reports, Vol. 
1, pp. 156 ff., Vol. 2, pp. 34 ff.; Interpretation of Peace Treaties with Bulgaria, Hungary 
and Rumania, I.C.J. Reports, 1950, p. 65; this JOURNAL, Vol. 44 (1950), p. 745. ` 

11 Q. Wright, ‘‘Recognition and Self-Determination,’’ Proceedings, American Society 
of International Law, 1954, p. 28. 

12 Contrasting treatments of the subject are illustrated by comparison of the section 
on the ‘‘duty of non-intervention’’ in George Grafton Wilson’s Handbook of Interna- 
tional Law (8rd ed., St. Paul, West, 1939, pp. 58-65) with that on the ‘‘right of inter- 
vention’? in Ellery Stowell’s International Law (op. cit., pp. 69-389). 

13 H. Lauterpacht, ‘‘Revolutionary Activities of Private Persons against Foreign 
States,’’ this JOURNAL, Vol. 22 (1928), pp. 105, 126; Lawrence Preuss, ‘‘ International 
Responsibility for Political Propaganda against Foreign States,’’ ibid., Vol. 28 (1934), 
p. 649; Vernon VanDyke, ‘‘The Responsibility of States for International Propaganda,’’ 
ibid., Vol. 34 (1940), pp. 58, 73, and ‘‘Autocratic Opposition to Freedom in Foreign 
States,’’ Journal of Polities, Vol. 4 (1942), pp. 437 ££. 
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national law.*4 The question arose, however, of the extent to which the 
duty of non-intervention required a state not only to refrain from official 
acts of force or intimidation but to prevent private individuals in its 
jurisdiction from doing so. Here a distinction was drawn between or- 
ganized military expeditions which a state must prevent from leaving its 
territory, and unorganized aid such as shipments of arms or travel of in- 
dividuals to assist insurgents or rebels in foreign countries. States, it was 
said, were obliged to prevent the first but not the second type of private 
activity." This distinction was raised by the contention in the Korean 
hostilities which began in 1950 that the participation by the Chinese was 
as individuals, not as organized military expeditions. But the United 
Nations, in declaring the Communist government of China an aggressor, 
refused to accept this contention. They considered that the Chinese assist- 
ance had the character of a military expedition and was probably directly 
instigated by the Communist government itself.1*° This type of military 
intervention is now defined by the concept of ‘ ‘aggression, ” forbidding a 
state to use, threaten to use, or tolerate the use from its territory of armed 
forces against another state or its public ships at sea except as permitted by 
decision or recommendation of an appropriate organ of the United Nations, 
as a necessary measure of individual or collective self-defense, or as ex- 
plicitly provided by treaty to which the state against which the action is 
taken is a party.’ Intervention by economic pressure, propaganda, or 
infiltration, though sometimes called ‘‘aggression’’ as in the quotation from 
Vattel, has not been so regarded in official interpretations.” 

Such interventions, however, have occupied a considerable place in inter- 
national law and here the distinction has been drawn between utterances 
of libelous or inflammatory character made by high officials of the govern- 
ment and those made by private individuals. It has been generally ac- 
cepted that official utterances of this character constitute illegal interven- 
tion and may be protested against if they are derogatory to the sovereign, 
the ambassador, or the state, or tend to stir up domestic revolt or inter- 
national aggression. Such utterances criticizing a state’s policy or pro- 
testing against its violation of international law cannot, however, be so 


14Q. Wright, ‘‘The Outlawry of War,” this JOURNAL, Vol. 19 (1925), pp. 89-94. 

15 Lauterpacht, loc. cit., note 13 above. 

16 Resolution, Feb. 1, 1951, United Nations Bulletin, Vol. 5 (Feb. 15, 1951), p. 181. 

17 This definition is implied in the Opinion of the Nuremberg Tribunal, see Q. Wright, 
‘The Law of the Nuremberg Tribunal,’’ this JOURNAL, Vol. 41 (1947), p. 66, and is 
closely followed in the International Law Commission’s Draft Code of Offenses against 
the Peace and Security of Mankind (Art. 2, pars. 1-4). See Report, 8rd Sess., 1951, 
this JOURNAL, Supp., Vol. 45 (1951), p. 126. 

18 Above, note 7. See also Willard B. Cowles, ‘‘Meaning of Aggression in the United 
Nations Charter,’’ Nebraska Law Review, Vol. 3 (180) , pp. 606 ff. 

19 Above, note 17. 
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regarded.” Although this distinction seems to have been lost in the 
frequent exchange of insults by representatives of states at opposite sides 
of the ‘‘Iron Curtain,’’ in principle it appears that while governments can 
eriticize other states for pursuing injurious policies or neglecting obliga- 
tions of international law, they cannot criticize other states on the grounds 
of moral character or ideology, nor can they incite revolt or sabotage within 
the territories of other states. To do so would deny the respect which 
states owe to one another, would tend to undermine the internal authority 
of other states, and would constitute intervention in the domestic jurisdic- 
tion of another state. In November, 1951, the Soviet Union, Hungary, 
Poland and Ozechoslovakia protested against a provision of the United 
States Mutual Security Act of October 10, 1951, appropriating. $100,000,000 
for the organization into elements of NATO forces of persons ‘‘residing 
in, or escapees from,’’ the Soviet Union or its satellites, on the ground 
that it was designed to incite revolt in these territories in violation of the 
Roosevelt-Litvinoff agreement of 1933 and was ‘‘an aggressive act’’ in 
violation of International law. On proposal of the Soviet Union the matter 
was placed on the agenda of the General Assembly. Debate in committee 
led to the citation by representatives of each side of many alleged instances 
of intervention by the other curing the preceding years, but the Soviet 
resolution condemning the provision and recommending its repeal failed to 
pass in the committee and subsequently in the General Assembly by a vote 
of 5 (Soviet states) for, 42 against, and 11 (mostly Asiatic states) ab- 
staining. The United States had contended that the purpose of the pro- 
vision was entirely humanitarian and defensive.” 

The situation in regard to private utterances of hostile character has been 
more controversial. States have frequently protested against such ut- 
terances, especially those with autocratie governments. Democratic gov- 
ernments, on the other hand, have often held that they are not responsible 
for such utterances by individuals and that to interfere would be a viola- 
tion of constitutional guarantees of freedom of speech. Nevertheless, 
many democratic as well as autocratic states do have laws punishing in- 
dividuals for publications or utterances of words or symbols libeling or 
slandering a foreign sovereign or diplomat, and some also punish in- 
dividuals for such publications or utterances designed and likely to 
provoke or encourage a threat to the peace, breach of the peace, or act of 
aggression.2? Resolutions of the United Nations and treaties have tended 


20 Above, note 13; and Q. Wright, ‘‘The Denunciation of Treaty Violators,’’ this 
JOURNAL, Vol. 32 (1938), pp. 526 ff. 

20a Department of State Bulletin, Vol. 25 (Dee. 3, 24, 31, 1951), pp. 910, 1010, 1056; 
United Nations Bulletin, Vols. XI (Dec. 15, 1951), p. 492, XII (Jan. 1, 15, 1952), pp. 
20, 59 ff.; International Organization, Vol. VI (May, 1952), p. 232. 

21 Q. Wright, ‘‘The Crime of War-Mongering,’’ this JOURNAL, Vol. 42 (1948), p. 182; 
VanDyke, loc. cit, p. 71. 22 Ibid. 
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to recognize private acts of this kind as crimes against the law of nations 
which states are under an international obligation to prevent.** Failure 
to do so makes the state internationally responsible. 

Development of the concept of human rights, including the right of 
national and trans-national communication, requires a more careful defini- 
tion of the limitations upon this right and the circumstances under which 
an abuse of the right may even become an international crime. The 
Universal Declaration of Human Rights declares: 


In the exercise of his rights and freedoms, everyone should be subject 
only to such limitations as are determined by law solely for the purpose 
of securing due recognition and respect for the rights and freedoms of 
others and of meeting the just requirements of morality, publie order 
and the general welfare in a democratic society. (Article 29) 

While this does not specifically refer to limitations upon freedom of speech 

in the interests of international peace and security, the General Assembly 
of the United Nations on November 3, 1947, unanimously passed a resolu- 
tion which ‘‘condemned all forms of propaganda, in whatsoever country 
conducted, which is either designed or likely to provoke or encourage any 
threat to the peace, breach of the peace, or act of aggression.’’ While this 
was not stated to be a definition of the crime of ‘‘war-mongering,’’ it was 
passed in connection with a debate in which that term had been employed 
by the Soviet representative.** 

We may conclude that international law in ioniad recognizes the right 
of each state to deal with ideological problems within its territory and 
forbids other states to interfere, or to seek to propagate their own 
ideologies, in foreign territory. International law is based on the supposi- 
tion that diverse religious, political and economie ideologies will co-exist 
in the world and that they should not be permitted to become subjects of 
international political controversy and war. 

The increase of international communication, however, and the de- 
velopment of international protection of human rights, have qualified this 
principle by the right of individuals to engage in trans-national com- 
munication provided that communication does not have the character of 
libel, slander, ‘‘war-mongering,’’ or other utterance constituting an ‘‘inter- 
national crime.’’ The failure to observe this limitation has undoubtedly 
contributed greatly to the deterioration of international relations since 
World War II. 


23 The United Nations International Law Commission included among offenses against 
the peace and security of mankind ‘‘The undertaking or encouragement by the 
authorities of a State of activities calculated to foment civil strife in another state, or 
the toleration by the authorities of a state of organized activities calculated to foment 
civil strife in another state.’’ Conspiracy, incitement, or attempts to commit such acts, 
and complicity in their commission, were also included. This JOURNAL, Supp., Vol. 45 
(1951), pp. 128-131. See also Wright, ‘‘The Crime of War-Mongering,’?’ Ioe. cit. 

24 United Nations Weekly Bulletin, Nov. 11, 1947, p. 618. 
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If these principles of international law were accepted and applied by 
governments and peoples on both sides of the ‘‘Iron Curtain,” the neces- 
sary co-existence of divergent ideologies in our shrinking world, equipped 
with weapons of massive destruction, might be fraught with less danger 
to individuals, nations, and civilization. If, as Senator Smith suggests, we 
must engage in a program of proving to the world the superiority of our 
ideology, let us do it within the limitations of international law. This 
implies that the government avoid criticisms of other states and other 
ideologies and the use of methods and terms, which would constitute ‘‘m- 
tervention’’ in the domestic affairs of other states, and also that it employ 
‘‘due diligence’’ to prevent individuals within its territory from actions 
or utterances constituting ‘‘international crimes.’’ Perhaps an example 
of this kind by the United States would not stop such practices by others; 
but at least it would put us in a position to protest, with clean hands, 
against subversive propaganda and infiltration within our territory initiated 
or encouraged by other governments. 

QUINCY WRIGHT 


NOTES AND COMMENTS 


FISHING VESSELS AND THE PRINCIPLE OF INNOCENT PASSAGE 


The Conference on United States-Ecuadoran Fishery Relations, held at 
Quito, March 25-April 14, 1953, considered inter alia the question of 
innocent passage with respect to fishing vessels. This question arose in 
connection with certain seizures by Ecuadoran patrol vessels of tuna boats 
belonging to United States nationals. The Conference brought out in 
interesting contrast the views of a nation concerned primarily with the 
monopoly of coastal fisheries and the views of a nation having extensive 
fishing interests.* 

What is the right of innocent passage? International practice and 
writers on international law agree that it is a principle firmly established 
in international law that certain foreign vessels have a right of navigation 
through the territorial sea (but not the inland waters) of a coastal state, 
thereby creating a servitude which qualifies the bundle of powers, collec- 
tively referred to as sovereignty, which the coastal state exercises in its 
maritime belt. Merchant vessels clearly enjoy the right; since the decision 
in the Corfu Channel Case? it is probable that warships likewise enjoy it 
in time of peace, at least in territorial straits connecting two areas of the 
high seas; whether fishing vessels enjoy it was debated during the United 
States-Eeuadoran Fishery Conference. The right exists because of the 
legitimate interest which states have in being able to use the seas for the 
purposes of normal intercourse, and is analogous to the common law ease- 
ment with respect to land.® 

While the right * of innocent passage is a limitation upon the sovereignty 
of the coastal state, it is, to use a phrase of Jessup’s, only a ‘‘qualified 
-Immunity’’ from the shore state’s jurisdiction.” Thus the right must be 
exercised in a reasonable manner, as is indicated by the synonymous terms 
sometimes used to describe it—‘‘inoffensive passage’’ and ‘‘pacific passage”? 
—aud the passing vessel is subject to reasonable regulation by the shore 


1The Proceedings and Final Act of the Conference are contained in the document 
entitled ‘‘Final Act of the Conference and Record of Proceedings’’ (hereinafter 
referred to as Record), available in records of the Department of State. 

2 Judgment of April 9, 1949, LO.J. Reports, 1949; this JOURNAL, Vol. 43 (1949), 
pp. 558-589. 

8s H. A. Smith, The Law and Custom of the Sea (N. Y., 1950), p. 33. . 

4 Westlake affirms that a ship in innocent passage is in the territorial sea as a 
matter of right and not merely by permission of the littoral State. John Westlake, 
International Law (2nd ed., Cambridge, 1910), Vol. 1, p. 187. 

5 Philip ©. Jessup, The Law of Territorial Waters and Maritime Jurisdiction (N. Y., 
1927), p. 123. 


627 


628 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


state. The passage ceases to be ‘‘innocent’’ and ‘‘inoffensive’’ if rules 
enacted by the coastal state for its security and well-being are not 
adhered to.” 

Among the rights which the shore state may clearly exercise is that of 
reserving the fisheries of the territorial sea to its own nationals, and exclud- 
ing foreign fishermen from participating therein. Does it follow, how- 
ever, that in so doing it may deny innocent passage to fishing vessels? 
Surely such a denial would be a most effective means of guaranteeing the 
exclusion of foreign fishermen from the coastal fishéries. The Sub-Com- 
mittee on the Territorial Sea of the League of Nations Committee of 
Experts for the Progressive Codification of International Law submitted 
a report in January, 1926, wherein it was stated, inter alia: 


In connection with the right of the riparian State to reserve fishing 
rights exclusively to its own nationals, it may be asked whether the 
right of supervision over fishing can be extended so far as to include 
the power of refusing access‘to the (territorial) sea of all foreign fish- 
ing boats whatever. Such a step ... would conflict with the right of 
free passage which is established for all vessels. This legal conception 
is also reflected in the well-known North Sea Fisheries Convention of 
1882.° 


The United States Government has on several occasions taken the position 
that fishing vessels have the right of innocent passage.?° 

Mr. William C. Herrington, Chairman of the United States Delegation 
to the Ecuador Conference, after calling attention to the long record of 
friendly relations existing between Ecuador and the United States, and 
the success which the two countries have always had in settling their dif- 
ferences by friendly discussion and agreement,'! stated that the purpose 
of the Conference was to exchange information with respect to the seizure 


6 Smith, op. cit, p. 33. 

7 Harvard Draft Convention, this JOURNAL, Spec. Supp., Vol. 23 (1929), p. 244. 

8 Memorandum on the Regime of the High Seas, U.N. Doe. A/CN.4/32 (July 
14, 1950), p. 37; Louisiana v. Mississippi (1906), 202 U. S. 1, 52; L. Oppenheim, - 
International Law (7th ed., by H. Lauterpacht), Vol. 1, p. 446; A. P. Daggett, ‘‘The 
Regulation of Maritime Fisheries by Treaty,’’ this JOURNAL, Vol. 28 (1934), p. 704. 

9 This JOURNAL, Spec. Supp., Vol. 20 (1926), p. 105 (italics added). The North Sea 
Fisheries Convention, signed at The Hague on May 6, 1882, by Great Britain, Ger- 
many, France, Belgium, Denmark, and The Netherlands, provided in Art. II that: 
tt The fishermen of each country shall enjoy the exclusive right of fishing within the 
distance of three miles from low-water mark along the whole extent of the coasts of 
their respective countries, as well as of the dependent islands and banks. ... The 
present Article shall not in any way prejudice the freedom of navigation and anchorage 
in territorial waters accorded to fishing-boats, provided they conform to the special 
police regulations enacted by the Powers to whom the shore belongs.’’* 73 British and 
Foreign State Papers 39, 41. 

10 Mr. Bayard, Secretary of State, to Mr. Manning, Secretary of the Treasury, May 
28, 1886, I Moore’s Digest 721; Foreign Relations of the United States, 1902, App. 
I, p. 356. 11 Record, p. 25. 
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of tuna boats, to consider the international legal principles involved, and 
to attempt to reconcile the points of view of the participants.” 

The United States Delegation advanced the proposition that fishing 
vessels do in fact have the right of innocent passage. Mr. Warren F. 
Looney, a member of the delegation, opened the discussion regarding this 
question by making a distinction between ‘‘limiting the right” and ‘‘deny- 
ing the right,” 18 or permitting the exercise of the right provided the 
passing vessels refrain from interfering with the fisheries of the territorial 
sea, if the coastal state’s legislation prohibits such interference, and ab- 
solutely prohibiting fishing vessels from entering the territorial sea. The 
United States Delegation asserted that ‘‘limiting the right’’ is in accord 
with recognized principles of international law; while ‘‘denying the right” 
is contrary to international law. . 

The Ecuadoran Delegation contended that its country’s legislation ban- 
ning the entry of foreign fishing vessels into territorial waters without a 
license, ete., is not contrary to international law. In support of this 
proposition it stated that writers on international law, such as Hyde and 
Oppenheim, have referred to merchant vessels only as having the right, 
and have remained silent with respect to fishing vessels. Dr. Barriga of 
the Ecuadoran Delegation asserted that 


... In every case of violation of our fishing laws, entry into our juris- 
dictional waters would be sought to be justified on the pretext of simple 
innocent passage. Ecuador does not have adequate means of control 
which would permit it to extend the right of imnocent passage to 
fishing vessels. 


Mr. Raza, another member of the delegation, made a specific citation of 
Hyde, attributing to him the statement that ‘‘innocent passage may not be 
denied to a vessel,’’ with certain exceptions, among them ‘‘fishing exploita- 
tion.” Mr. Raza expressed the opinion that 


P a fishing vessel may be considered as a violator by the mere fact of 
passing in transit through fishing zones within the domain of the coastal 
state.’ 


12 Ibid., p. 44. 18 Ibid., pp. 56-57. 

14 Ibid., pp. 58-59. 

15 Ibid., pp. 59-60. The statement attributed to Charles Cheney Hyde, International 
Law, Chiefly as Interpreted and Applied by the United States, was reported as in 
Vol. I, p. 515. There are two editions of Hyde, the first published in 1922, the second 
in 1945. Vol. I, p. 515, of the 1922 edition has nothing to do. with territorial waters 
or related topics, It is obvious that the Ecuadoran delegate was referring to the 
1945 edition. However, at no point in either edition does Hyde recognize a right 
on the part of a coastal state to deny Innocent passage to inoffensive fishing vessels. 
In Vol. I, p. 518, of the 1945 edition he states that innocent passage requires passing 
foreign vessels ‘‘to refrain from interference with, or destruction of, the fisheries.’’ 
He states in Vol. I, p. 277, of the 1922 edition that the interests of the whole world 
are concerned in the possession of the utmost liberty of navigation for the purposes of 
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The United States Delegation answered the Eeuadoran spokesmen by 
citing from the reports on the territorial sea submitted by the League of 
Nations Committee of Experts for the Progressive Codification of Inter- 
national Law during the two meetings held at The Hague in 1926 and 
1930. Article 7 of the 1926 report was cited as follows: ‘‘ All vessels, 
without distinction, shall enjoy the right of innocent passage across ter- 
ritorial waters,’’*® and it was indicated that the comment thereto spe- 
cifically states that the right of coastal states to reserve the fisheries of the 
territorial sea to their own nationals does not extend so far as to permit 
them to refuse the right of inoffensive passage to foreign fishing vessels. 
The United States Delegation then called attention to a proposal offered 
by the French delegate at the 1930 meeting, which read as follows: 


A coastal State is bound to permit foreign vessels, even though these 
belong to the armed services, the right of innocent passage through its 
territorial waters, it being understood that fishing vessels shall not 
engage in fishing. ... 


It was pointed out that the proposal was not accepted because the Italian 
representative objected, saying, in effect, ‘‘of course, they (fishing vessels) 
have the right of innocant passage, but in no case the right to fish. There- 
fore this proposal should not be ineluded.’’ * 

The United States Delegation asserted that at the two Hague Conferences 
all delegates had agreed that fishing vessels have the right of innocent 
passage under international law. With reference to Delegate Barriga’s 
citations from Hyde and Oppenheim, it stated that ‘‘we do not interpret 
the term merchant vessel to exclude fishing vessels. The reference to 
‘merchant vessel’ as used by Hyde and Oppenheim includes fishing vessels 
in general terms.’’ 18 


trade by the vessels of all states. This statement is repeated in Vol. I, p. 516, of 
the 1945 edition, with the addition of a phrase to the effect that the concern of these 
interests now ‘‘does not fail to embrace the common needs in time of peace of 
vessels that may not be engaged in trade.’’ 

16 Record, p. 61. For text of 1926 report, see this JOURNAL, Spec. Supp., Vol. 20 
(1926), p. 94. Art. 7 aetually used the expression ‘‘pacifie passage,’’ which ap- 
parently is synonymous with ‘‘innocent passage.’’ For text of the 1930 report’s 
articles on innocent passage, see I Hackworth’s Digest 649-651. 

17 Record, p. 61. The U, 8. Delegation was paraphrasing the Italian delegate’s 
comment. It cited the Italian delegate as actually saying: ‘‘We are dealing with 
passage of vessels through territorial waters, and if cannot be conceived that a fishing 
vessel may have the right to fish.’’ Ibid. 

18 Ibid., pp. 61-62. Hyde’s position would seem to be that the activities of foreign 
fishing vessels passing through the territorial sea may be limited by legislation enacted 
by the shore state for the protection of its coastal fisheries, but that innocent passage 
may not be denied such vessels so long as their passage is truly innocent, i.e., they are 
merely transiting the territorial sea and are engaged in no activity harmful to the 
local fisheries. Hyde, op. cit, Vol. I (1945 ed.), pp. 515-518; Vol. I (1922 ed.), pp. 
277-278. 
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Dr. Barriga reiterated Ecuador’s position that fishing vessels do not 
have the right of innocent passage, and cited as authority for this proposi- 
tion the fact that the Swedish representative at the 1930 Conference had 
also objected to the French proposal noted above, not on the same ground as 
the Italian representative, but because he felt that the matter should be 
included in a provision dealing with the right of the coastal state to issue 
regulations regarding the protection of any specific type of fish.® Mr. 
Looney answered Dr. Barriga by affirming that the Swedish representative 
had stated that the right of innocent passage for fishing vessels may be 
limited. The United States delegate said: 


Once we admit the right under international law, and the Swedish 
delegate did admit it, the full denial of the right of innocent passage 
would be paradoxical. What the Swedish delegate meant to say was 
that in order to protect the domestic fishing industry, regulations could 
be issued by the coastal State requiring that the fishing boat in in- 
nocent passage observe certain rules, such as keeping its fishing equip- 
ment and nets in the holds, that it obey reflector signals, as well as 
other regulations concerning innocent passage. . But complete denial 
is another thing altogether.” 


Dr. Montalvo (Ecuadoran Delegation) stated that the Ecuadoran Gov- 
ernment might not object if United States fishing vessels passed through 
Ecuadoran waters with their ‘‘fishing equipment dismantled and packed 
in the holds as any cargo vessel.’’ However, he affirmed that 


we would still have the right of inspection, end if in the course of 
inspection it appeared that the boat had bait aboard for fishing then 
we could not consider the boat to be in innocent passage ... in the case 
of fishing boats if their fishing equipment is not stowed it would in- 
dicate [an] intention to fish ... our doctrine [is] ... to limit the 
passage of fishing boats through Ecuadoran waters when not in posses- 
sion of license or registry and without clearance documents, all this 
being in accord with international practice.” . 


Dr. Barriga made a distinction between the ‘‘concept of free navigation” 
as having to do with carrying passengers or merchandise, and to which the 
principle of innocent passage is applicable, and the ‘‘concept of free 
exploitation of the resources of the seas,’’ which, in the case of the territorial 
sea, is subject to the regulations of the coastal state.” 


United States Delegate Herrington stated that the United States has - 


never questioned the right of Eeuador to prohibit fishing in its territorial 
sea,?? but that the United States does question its prohibition with respect 
to innocent passage, and that so far as the delegation knew, Ecuador was 


19 Record, p. 62. 20 Ibid., pp. 62~63. 
21 Ibid., pp. 64-65. — 22 Ibid., p. 65. 
23 Ibid., p. 66. 


632 THE AMERICAN JOURNAL OF INTERNATIONAL LAW | 


the only country which has denied the right of innocent passage to fishing 
boats.24 . 

Dr. Montalvo recommended that if a fishing boat had no intention of 
fishing but merely sought passage through the territorial sea, it would 
stow its equipment, declare it as freight, and obtain documentation as a 
commercial vessel in transit. When the fact was brought out that many 
United States fishing captains have found it necessary to remain close to 
shore in order to take tearings on the coast, because only a few are experts 
in celestial navigation, and because many boats are too small for sustained 
high seas sailing, Dr. Montalvo suggested that the remedy was not to seek 
innocent passage through the territorial sea of another country, but to 
obtain better captains and better boats.” 

Thus both the United States and Ecuadoran delegations agreed that the 
fisheries of the territorial sea may be reserved exclusively to the nationals 
of the shore state and that foreign fishing vessels invading such reserved 
fisheries by engaging in fishing therein could not be considered to be in 
innocent passage. However, Ecuador’s position that fishing vessels are 
by their very nature and function a threat to the coastal fisheries, and ean 
therefore be banned completely from transiting the territorial sea, espe- 
cially since they are not included in the general category of merchant ves- 
sels, which clearly have the right of innocent passage, was in direct conflict 
with the United States position that fishing vessels are clearly a sub-category 
of merchant vessels, and thus have the right of innocent passage, provided 
they do not exploit the fisheries of the territorial sea. 

The Conference recorded in the Final Act that the problem is not one 
for bilateral determination, but rather for determination only by the general 
agreement of maritime states.** By calling attention to the importance of 
seeking a solution thereto, it impliedly invited the International Law 
Commission of the United Nations, which is currently studying the Regime 
of the Territorial Sea and the Regime of the High Seas both de lege lata 
and de lege ferenda, to take cognizance of the question in its studies. : 

It must be emphasized again that the right of innocent passage is a 
right of navigation, and a right whieh is immediately terminated when its 
exercise ceases to be irnocent, inoffensive, and pacific. Freedom of naviga- 
tion is a universal right of equal importance with the right of coastal states 
to the protection of their coastal fisheries, and is not inconsistent therewith. 
A broad construction. of the right of freedom of navigation has become 
especially necessary today since the failure of states to agree on a universal 
rule with respect to the breadth of the territorial sea 77 has resulted in 
considerable diversity in the laws of states on this subject, including certain 


24 Ibid., p. 65. 25 Ibid., pp. 67—70. 

26 Ibid., p. 8. 

27 “í Report on the Regime of the Territorial Sea,’’ by J. P. A. François, Special 
Rapporteur, U.N. Doc. A/CN.4/53 (April 4, 1952), p. 11. 
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exaggerated claims asserted by a number of states, which in some cases 
purport to extend sovereignty 200 miles seaward of the coast.’ An ex- 
ample of this type of legislation is the several decrees enacted by Honduras 
in 1950 and 1951, which, inter alia, assert the protection and control of 
Honduras over an area in the Atlantic Ocean extending 200 marine miles 
seaward of the coast. It may be of interest to give in part the text of a 
note of June 19, 1951, wherein the United States protested the Honduran 
claims, emphasizing the interference with freedom of navigation which 
their recognition would entail. The note reads in part as follows: 


Under long-established principles of international law, it is uni- 
versally agreed that the sovereignty of a coastal State extends over a 
narrow belt of territorial waters. ... The provisions of these decrees 
would, if carried into execution, extend that belt far seaward and 
purport to bring wide areas of the high seas within the exclusive juris- 
diction and control of Honduras. The enforcement of the decrees in 
these extensive waters would run counter to the right of other States 
to the freedom of navigation upon the seas outside territorial waters. 
This is true despite the saving clauses of Decree No. 25 and of Decree 
No, 104, regarding freedom of navigation, since, if the asserted sov- 
ereignty of Honduras or her right of protection and control could be 
admitted, freedom of navigation in these areas might be claimed to be 
a privilege granted by Honduras rather than a right derived from 
international law.° 


Exaggerated claims of this type, if recognized, would not only interfere 
with navigation in general, but would be particularly harassing with respect 
to fishing vessels, should they be denied the right of innocent passage 
through territorial waters. And it seems clear that the thinking of the pro- 
ponents of broad coastal water zones is that the legal regime of the ter- 
ritorial sea should be applied therein.*° 


28 See Laws and Regulations on the Regime of the High Seas, United Nations 
Legislative Series, Vol. I (U.N., N. Y., 1951); and S. Whittemore Boggs, ‘‘ National 
«Claims in Adjacent Seas,’’ The Geographical Review, Vol. XVI (1951), pp. 185-209. 
29 The note continued by stating that the U. S. position with respect to the breadth 
of the territorial sea is that it extends three marine miles from the coasts, and that 
the U. 8. will not consider its nationals or vessels bound by the Honduran decrees. 
Text from records of the: Department of State. 
80 The Inter-American Council of Jurists proposed a ‘‘Draft Convention on Ter- 
ritorial Waters and Related Questions’’ in 1950, wherein it was stated, inter alia: 
‘í Article I. The signatory States recognize that present international law grants 
a littoral nation exclusive sovereignty over the . .. waters of its continental shelf... .’’ 
‘s Article 4. The principles of international or treaty law heretofore recognized 
between the Parties with respect to territorial waters, and specifically those referring 
to the exploitation of natural resources and the rights of navigation, are applicable to 
the continental shelf.” 
Document entitled ‘‘Draft Convention on Territorial Waters and Related Questions,’’ 
Inter-American Juridical Committee, Pan American Union, Department of Interna- 
tional Law (Wash., D. C., November, 1952), p. 1. 


634 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


It may be of interest to note that when the Ecuadoran Government, by a 
law approved on February 21, 1951," fixed a 12-mile breadth of territorial 
sea, and established base lines around the Galapagos Islands (Colon Archi- 
pelago) so that it is treated as a continuous land mass, the United States, 
by a note of June 7, 1951, protested this legislation as interfering with 
freedom of navigation. The note, in part, reads as follows: 


The United States has, in common with the great majority of 
maritime nations, long adhered to the principle that the belt of ter- 
ritorial waters extends three marine miles from the coasts. This 
principle, when applied to insular possessions, contemplates a separate 
belt of territorial waters for each island, excepting where the water 
distance separating islands is less than six marine miles, Both the pur- 
ported establishment of a belt of Ecuadoran territorial waters twelve 
nautical miles in breadth, and the assertion of a claim to a single belt 
of territorial watezs around the entire Colon Archipelago, contravene 
this principle of international law. Moreover, in specifying the method 
of determining base lines, Article 3 of the law in question does not 
appear to be in accordance with the principle of international law that, 
in general, such a base line follows the sinuosities of the coast at the 
point of low water mark. With regard to the implication in Article 1 ` 
that the Government of Ecuador may exercise exclusive jurisdiction 
over the fishing areas corresponding to the continental shelf, it is the 
view of my Government that the area over which a coastal State may, 
as a matter of right, exercise exclusive fisheries jurisdiction is co- 
extensive with the belt of territorial waters. 

With the foregcing considerations in mind, the Government of the 
United States desires to inform the Government of Ecuador that it 
reserves all its interests and the interests of its nationals and vessels, 
under the provisions in question of this law, and under any measures 
designed to carry them into execution.** 


Since the purpose of innocent passage is to secure greater freedom of 
navigation, while the purpose of fisheries legislation is to prevent foreign 
fishing vessels from exploiting coastal fisheries, it would seem that a com- 
promise which would admit that fishing vessels have the right of transiting , 
the territorial sea, and yet require them while so doing to dispose their 
equipment in such fashion as not to present a threat to the shore state’s 
fisheries, would be reasonable. It might be argued that if this requirement 
merely caused inconvenience, although no real hardship, it would have the 
merit of reassuring the coastal state with regard to the passing vessel’s 
good intentions, and at the same time secure the desired freedom of 
navigation. 

In the Corfu Channel Case, dealing with innocent passage of warships 
through territorial straits, the International Court of Justice rejected the 
contention of Albania that the passage of a squadron of British warships 


81 Registro Oficial, No. 756, March 6, 1951. 
32 Text from records of the Department of State. 
83 Note 2 above. 
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through Corfu Strait was not an innocent passage. The Court so decided 
on the grounds that the dispositions of the warships were not of such a 
nature as to offer a threat to the coastal state’s security, and so were 
consistent with the requirements of an innocent passage.** 

Thus the International Court of Justice appears to have adopted the 
same criterion as that advanced by Charles Cheney Hyde when he stated 
that: 


So long as the conduet of a vessel of any kind is not essentially in- 
jurious to the safety and welfare of the littoral State, there would ap- 
pear to be no reason to exclude it from the use of the marginal sea.** 


The same reasoning would seem inevitably to apply to inoffensive fishing 
vessels. Such vessels, essentially of a less potentially harmful character 
than warships, and equally eapable of making dispositions which would 
assure the coastal state of their harmless character, would thus appear to be 
free to exercise the right of innocent passage, although the principle is in 
need of being clearly spelled out as a rule of international law. It is to be 
hoped that the International Law Commission will deal with this problem in 
the course of its codification of the law of the territorial sea. 


CHARLES B. SELAK, JR.” 


THE BALKAN ENTENTE TREATIES 


The military alliance which was signed on August 9, 1954, at Bled, 
Yugoslavia, by Turkey, Greece and. Yugoslavia? is part of the efforts of 
the three Balkan countries not controlled by the Soviet Union to erect a 
system of political and economic collaboration and a defense bloc against 
the encroachments of Soviet imperialism. The first step in this direction 
was made on February 28, 1953, by the conclusion at Ankara of a political 
Treaty of Friendship and Collaboration among them.? A fabric of economie 
go-operation has also been woven by trilateral and bilateral agreements. 

This welcome instance of Balkan co-operation has its antecedents. The 
idea was first born out of the desire cf the Christian nations in the Balkan 
peninsula to emancipate themselves from Ottoman rule and work out a 
way of fruitful co-existence thereafter. Freedom for these nations, how- 
ever, did not come as a result of combined effort, but the idea of co-opera- 
tion among them persisted and blossomed into the Balkan Alliance of 1912 


84 This JOURNAL, Vol. 43 (1949), pp. 576-578. 

85 Op. cit, Vol. I (1945 ed.), p. 517; Vol. I (1922 ed.), p. 278. 

* The views herein expressed are those of the author and do not represent the views 
of the Department of State. 

1 English translation in the New York Times, Aug. 10, 1954. 

2 Original French text in Sluzbeni List (Yugoslav Official Gazette), No. 15, April 1, 
1953; Zeitschrift fur Ausldndisches Offentliches Recht und Völkerrecht, October, 1953, 
pp. 140-142, 
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in which Bulgaria, Serbia, Greece and Montenegro joined forces to push 
the Ottoman Empire out of its remaining holdings in the peninsula. Un- 
fortunately, unity survived only as long as there was a common enemy, and 
when Turkey gave in to the allies they began to squabble over the division of 
the gains. In the second Balkan War which resulted from these squabbles, 
Serbia, Greece, Rumania and Turkey in turn acted in common against 
Bulgaria. By the resulting peace treaties (Bucharest and Constantinople, 
1913) Bulgaria was forced to relinquish her claims to the greater part of 
Macedonia in favor of Serbia and Greece, cede Southern Dobrudja to 
Rumania, and return Eastern Thrace to Turkey. As a result of these 
settlements Bulgaria did retain a segment of Macedonia and the Aegean 
coastline directly south of her territory, which had been wrested from 
Turkey the previous year. At the end of World War I Bulgaria ceded the 
Aegean coastline (or Western Thrace) to the Allied Powers under the 
proviso that they would ‘‘ensure the economic outlets of Bulgaria to the 
Aegean Sea.’’ The region was ultimately assigned to Greek sovereignty. 
These forcible shifts of territory naturally became obstacles to the achieve- 
ment of general unity when the ideas of Balkan co-operation and solidarity 
reappeared after World War I. Under the leadership of Kemal Atatürk, 
Turkey reconciled herself to the losses of territory which had been held by 
the Empire by conquest rather than by ethnic right. Bulgaria, on the 
other hand, could not resign herself to her losses and remained hopeful 
that the procedures cf peaceful change which the League of Nations was 
inaugurating might bring about certain rectifications. As the movement 
for Balkan unity gained momentum in the early 1930’s, Bulgaria showed 
willingness to take part in the various methods of collaboration, but refused 
to re-underwrite the territorial settlements made in 1918 and 1919 by a 
status quo pact which was beginning to take shape. Thus, a gulf became 
apparent between Bulgaria and her four neighbors who, being content with 
the territorial settlements, strove to solidify the status quo while she hoped 
for its alteration. H 
In the course of these developments, on February 9, 1934, Bulgaria’s 
four neighbors concluded the Balkan Entente Pact to guarantee ‘‘each and 
all of their Balkan frontiers’’ against ‘‘any aggression on the part of any 
Balkan State.” The central object of the Pact was the maintenance of 
the territorial status quo by the circular containment of Bulgaria. It al- 
lowed for the accession of Bulgaria (and Albania), but stipulated that a 
signatory to the Pact must not undertake any political action or agreement 
in regard to a non-signatory Balkan state unless the other signatories con- 
curred. The Protocol-Annex to the Pact, which was at first kept secret 
but was later made public at the insistence of Great Britain, adopted for 
the purposes of the Pact the definition of aggression contained in the 


8 Text in League of Nations Treaty Series, Vol. 153, pp. 153 ff. 
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London Conventions of July 3-4, 1933, between the Soviet Union and some 
of its neighbors.* The Pact was to remain in foree until February 9, 1941; 
in February, 1940; it was extended until 1948. 

The existence of other secret protocols to the Pact was generally alleged 
and in May, 1934, the text of one such protocol, reportedly signed at Bel- 
grade on March 17, 1934, was privately published. Its provisions per- 
tained entirely to Bulgaria, whose territory, it was stipulated, was to be 
oceupied partially or totally by the four signatories of the Pact in ease. 
the Bulgarian Government refused or was unable to suppress, upon their 
request, the terrorist organizations using Bulgarian territory as their base 
of operations. The occupation was to be terminated upon the destruction of 
the organizations in question unless ‘‘the populations of the occupied 
regions manifested, by means of a plebiscite or otherwise, their will to be 
incorporated into the territory of one or several of the contracting parties.’’ 
The publication, though not official, of this protocol caused considerable 
alarm in Bulgaria and an energetic government which took over on May 19, 
1934, suppressed the Internal Macedonian Revolutionary Organization to 
head off the dangers of occupation. — 

The seope of the Balkan Entente Pact was the subject of various divergent 
opinions and interpretations and a certain clarity was introduced only 
after Greece made a declaration (May 5, 1936), ‘‘the text of which was 
unanimously approved by all the members of the Balkan Council [and] 
became part and parcel of the Balkan Pact.’’® By this declaration Greece 
reserved the right to remain neutral in any conflict in which Italy was in- 
volved in the Balkans, but stated her willingness to institute military 

. measures in the event of aggression by Bulgaria and Albania acting singly 
or in common, or with the assistance of Hungary alone. This opened the 
way for the conclusion of a military agreement which the Pact implied. 
A ‘‘military alliance’’ was drafted in November, 1936, at Bucharest, by 
the four Chiefs of Staff and was ratified during the fifth session (February 
«15-18, 1987) of the Entente Council, which ruled that it was to be ‘‘an 
inseparable part of the Balkan Pact” and have the same duration.” The 
military alliance treaty was never published, 

Despite the policy of frigidity toward Bulgaria which the Balkan Pact 
implied, on January 24, 1937, Yugoslavia and Bulgaria signed a treaty 
proclaiming “‘eternal friendship’’ between them. This step, which was 
reluctantly assented to by Yugoslavia’s associates in the Pact, was followed, 
upon the incorporation of Austria into Germany, by an agreement be- 


4 Theodore I. Geshkoff, Balkan Union (New York: Columbia University Press, 1940), 
pp. 216-218. 

5 Text in Zeitschrift... (see note 2 above), July, 1934, p. 609, as reprinted from 
Les Documents Politiques, May, 1934, p. 252. 

e Alexander Papagos, The Battle of Greece, 1940-1941 (Athens: Seazikis, 1949), p. 37. 

7 Ibid., p. 41. l l 
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tween Bulgaria and the Balkan Entente (Salonika, July 31, 19388) whereby 
the renunciation of war as an instrument of national policy, to which all 
signatories were pledged by the Briand-Kellogg Pact, was reaffirmed, while 
the disarmament clauses of the Bulgarian Peace Treaty and the Lausanne 
Convention of July 24, 1923, concerning the demilitarization of the frontiers 
of Thrace were declared no longer applicable.® The agreement was es- 
sentially the result of the realization that the Bulgarian people desired to 
pursue a pacific policy and that Bu_garia alone, even if armed, could not 
endanger the safety of her neighbors acting in concert. 

This realization was vindicated by the events which ensued. When Italy 
attacked Greece on October 28, 1940, Bulgaria refused to associate herself 
with the aggression, despite Italian pressure and enticements, and by re- 
maining neutral allowed Greece the use of five divisions which made the 
difference between stalemate and defeat. Bulgaria’s behavior was fully 
appreciated by the Greek leaders who realized that the position of Greece 
would become critical only if the German armies, then being concentrated 
in Rumania, should cross the Danube into Bulgaria.’ 

When, subsequently, these German armies attacked Greece and Yugo- 
slavia, Bulgaria again did not associate herself with the attack and occupied 
the Aegean coastline and Macedonia only after the Greek and Yugoslav 
armies in these regions had laid down their arms to the Germans. This 
fact led the Greek Court of Appeals of Thrace to conclude, in a judgment 
rendered in 1947, that: 


the occupation of certain Greek provinces by Bulgaria did not take 
place as the result of a war between Greece and Bulgaria. Germany, 
instead of occupying those Greek provinces with its own troops—as it 
was required to do by internaticnal law—permitted Bulgaria to occupy 
them with Bulgarian troops.?° 


Great Britain, the ally of Greece, also did not regard the Bulgarian ac- 
tion as belligerency and perceived no casus bells to declare war on Bulgaria, 
as she did in regard to Rumania, Hungary, and Finland for fighting her 
other ally, the Soviet Union. These details are recalled in order to point 
out that the situation, which the Balkan Entente of 1934 was designed to 
combat, never arose. Instead of Bulgaria, in 1941 the three Entente 
countries encountered an erupting Continental Power, Germany, which 


8 League of Nations Treaty Series, Vol. 196, pp. 371-372. 

ə Papagos, op. cit., p. 316; Christopher Buckley, Greece and Crete 1941 (London: Her 
Majesty ’s Stationery Office, 1952), pp. 14-21. 

10 H, Lauterpacht, Annual Digest and Reports of Publie International Law Cases 1947 
(London: Butterworth, 1951), pp. 242-245. 

11 House of Commons, Parliamentary Debates, Vol. 376, col. 1546, statement by the 
Under Secretary of State for Foreign Affairs, Richard Law. Ultimately war did 
eventuate between Bulgaria and Great Britain in the wake of the Japanese attack on 
Pearl Harbor.. ` 


NOTES AND COMMENTS 639 


had managed to seize the interior of the peninsula. In 1954 the situation 
is identical, the erupting Continental Power now being the Soviet Union. 

The framers of the present Balkan Entente appear to be mindful of the 
lessons of the earlier experience and have made their defense operative not 
only against Balkan aggressors—which is the least likely of the con- 
tingencies—but against any aggressor. According to the military treaty of 
August 9, 1954, the three countries have agreed that: 


any armed aggression against one, or several of them, at any part of 
their territory, shall be considered as an aggression against all the 
contracting parties, which, in consequence, exercising the right of 
legitimate collective defense, recognized by Article 51 of the United 
Nations Charter, shall individually or collectively render assistance 
to the party or parties attacked, undertaking in common accord and 
immediately all measures, including the use of armed force, which they 
shall deem necessary for efficacious defense. (Art. 2) 


In such an eventuality the parties undertake not to conclude a separate 
peace with the aggressor unless a common accord is reached first. The 
principal agency of the Entente is the Permanent Council of the Foreign 
Ministers meeting twice a year or more often if the situation should require. 
When not in session its functions are to be discharged through the secre- 
tariat established by the political treaty of February 28, 1953. In this 
respect the military treaty amends the political treaty which provided for 
a ‘‘Conference of the Ministers of Foreign Affairs’’ meeting once a year or 
more often according to need. All decisions are to be made by unanimity. 
Both the political and the military treaty provide expressis verbis that they 
do not affect or prejudice the NATO obligations of Turkey and Greece. 
The military treaty is concluded for 20 years and extends similarly the 
duration of the political treaty which was originally set for 5 years. Both 
treaties allow for the accession of any other state ‘‘whose cooperation may 
be considered by all the contracting parties as useful for the achievement of 

* the aims’’ of the treaties. 

While the military treaty provides for mutual aid in the event of attack 
on any of the borders of the three signatories, the principal area of common 
concern is obviously Bulgaria. The Communist government there is, of 
course, completely subservient to the Soviet Union. The picture of the 
attitude of the Bulgarian people, however, is quite another matter. The 
evidence of the past 10 years since the Soviet declaration of war on Bulgaria 
(September 5, 1944) and the oceupation of the country by the Soviet Army 
shows amply that the bulk of the Bulgarian people wish to have no truck 
with Communism or Soviet policies.” They are therefore on the side of 
their Balkan Entente neighbors inasmuch as they all wish to see Soviet 
imperialism leave the area. However, in the persistent Balkan atmosphere 


12 83rd Cong., Ist Sess., Senate Doc. 70, Pt. 1, Tensions in Bulgaria. 
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of mutual suspicion regardinz ulterior designs for territorial acquisitions," 
the Bulgarian people, as wel as the Albanian, must be reassured, in the 
spirit of the United Nations Charter to which the new treaties refer, that 
whatever the future developments, their territorial integrity will not be 
encroached upon. 
Marin PunvDEFF 


SOVIET COMMENTS ON INTERNATIONAL LAW AND RELATIONS 


Only one article in the two issues of Sovetskoe Gosudarstvo t Pravo, 
which are reviewed in this note, is of direct interest to international 
lawyers. This is Professor F. I. Kozhevnikov’s article on ‘‘Some problems 
of the theory and practice of international agreements’’ (issue No. 2, 
March, 1954, pp. 62-76). This particular article is at the same time an 
outline of a chapter for a projected new textbook on international law 
which will be, as usual in the Soviet practice, the result of the co-operation 
of several specialists. If the reader of the article wanted to eliminate from 
it the Soviet phraseology and the opportunist interpretation of most points 
of special interest to the U.3.S.R., he would be confronted with a theory 
of international treaties which is familiar to all of us, especially those 
who prefer older theories of the nature of international law. Professor 
Kozhevnikov begins with the principle of Pacta sunt servanda: ‘‘ Respect 
for equal international obligations is the fundamental principle of the 
whole of international law’’ (p. 62). Only the little word ‘‘equal’’ sounds 
unorthodox. But there lies zhe basic difference of views between a Western 
and a Soviet lawyer. 


The classics of Marxism-Leninism did not extend the rule of inter- 
national law which says that international treaties should be observed 
to annexionist and enslaving agreements. ... Refusal to abide by 
these agreements cannot be considered as a violation of the principles 
of international law. (p. 62.) 


This reservation, which reflects the whole opportunist attitude towards 
international law, undermines the principle of Pacta sunt servanda because 
it introduces a highly subjective factor. What is an unequal treaty is a 
matter open to most contrcversial interpretations which could be solved 
in practice not by abstract considerations of justice but by superior force 
or by political circumstances favoring one of. the signatories. Are 
peace treaties unequal agreements? Are they not the result of the unequal 
force of the signatories and are they not imposed by the victors on the 


18 Grounds for suspicion are ecnstantly being created, e.g., the thesis and argumenta- 
tion put forward recently by the Greek scholar, Dimitri 8. Constantinopoulos, that Greece 
is entitled to alterations along her Bulgarian border by her ‘‘right to security.’’ Gegen- 
wartsprobleme des internationalen Rechtes und der Rechtsphilosophie (Hamburg: 
Girardet, 1953), pp. 287-326. 
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defeated nation? However, Professor Kozhevnikoy, mindful of Soviet in- 
terests, is not prepared to go so far, and says: 


Peace treaties. occupy an eminent place within the system of inter- 
national agreements; they legally terminate the condition of war and 
determine political and other relations between the contracting parties. 
For instanee, the Paris Peace Treaties signed on February 10, 1947, 
are such peace treaties. (pp. 68-69.) 


The right of unilateral denunciation of unequal treaties does not extend 
to the Paris Peace Treaties which provided territorial and other benefits to 
the U.S.S.R. ‘‘V. I. Lenin wrote that only equals might conclude agree- 
ments and that a true agreement necessarily required a real equality of 
_ both parties’? (p. 63). This statement would exclude the possibility of 
regulating through treaties the relations between a great Power and a 
small nation. By the same token all the agreements concluded between the | 
U.S.S.R. and its Eastern European satellites could be taxed as unequal and 
open to a legitimate unilateral denunciation by the satellites at the first — 
opportune occasion. Professor Kozhevnikov is not prepared to be logical 
to this extent. He says, perhaps enjoying the joke: 


The conelusion of equal treaties with other contracting parties has 
been the unchangeable principle of foreign policy only in the mutual 
practice of the Soviet Union and the countries of people’s democracy. 
(Ibid. ) 

He does not answer another practical question: What trust may be 
placed by foreign nations in such agreements as that for the armistice in 
Korea or that for the cease-fire in Indo-China? Are they not unequal 
treaties from the Communist point of view? This is an important question 
even from the Soviet point of view, if one should assume that the U.S.S.R. 
and China mean to abide for the time being by the following policy: 


The Communist Party ... deduces its whole foreign policy from the 
Leninist teaching concerning the possibility of a lengthy co-existence 
and peaceful competition of the two systems: the socialist and the 
capitalist. (Zbid.) 
But peaceful co-existence necessarily implies respect for mutually con- 
cluded treaties. One should be grateful to Professor Kozhernikov for his 
frankness in qualifying the coneept of co-existence by adding the word 
‘‘lengthy.’’ This certainly does not promise a stabilized peace but a pro- 
longed armistice in the struggle against the ‘‘capitalist’’ system. It might 
have been unwise even from the point of view of present Soviet policy to 
qualify the co-existence further by the following sentence: ‘‘Unequal agree- 
ments contradict international law end have no legal force.’ (Zbid.) 
Bearing in mind that the Communists have a powerful weapon in their 
appeal to the underdeveloped nations, one may fully appreciate the 
political implications of the Soviet view that unequal treaties are only 
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agreements concluded by a Western great Power with a weaker state. 
It does not cost a Soviet penny to say: 


From this point of view [of the nullity of unequal treaties] the 
unanimous decision of the Egyptian parliament of October 15, 1951, 
which denounced the Anglo-Egyptian Treaty of 1936 and the conven- 
tion of 1899 concerning the condominium over the Sudan, cor- 
responded to the democratic juristie sense of all progressive mankind; 
these treaties violated the elementary sovereign rights of the Egyptian. 
nation. (pp. 75-76.) 


Professor Kozhevnikov rejects with indignation the doctrine of rebus sic 
stantibus which ‘‘is used by the aggressive countries for the justification of 
their predatory foreign policy’’ (p. 76). He quietly endorses the same 
doctrine of a unilateral denunciation under propitious circumstances when 
he says that such a denunciation is legitimate when the other contracting 
party violates the treaty (p. 75). He does not answer the pertinent ques- 
tion of who would sit in judgment to decide impartially whether the 
alleged violations have really taken place and whether the denunciation 

“has been the only means of redress. One could ask him other indiscrete 

questions: Was it an application of the clausula rebus sic stantibus when 
the U.S.S.R. unilaterally denounced in 1939 its Pact of Non-Aggression with 
Poland, or nullified all the treaties concluded with the Baltic Republics 
through their annexation, or violated its Pact of Non-Aggression with 
Rumania while dispatching an ultimatum in June, 1940, and demanding 
the surrender of Bessarabia and Bukovina, or negotiating the Yalta Far 
Eastern Agreement while being bound by the Treaty of Neutrality con- 
eluded with Japan, or when asking for Kars and Ardahan in 1945-1946 in 
spite of the Turkish-Soviet agreement of 1921? To all such questions 
Professor Kozhevnikov offers a rather naive answer: 


The whole history of the international legal relations of the Soviet 
State convincingly proves Soviet actual faithfulness to the principle 
of the observance cf international treaties. (p. 63.) 


He adduces only one argument to support his view, namely, a rather 
rash statement made by Prime Minister Churchill in the House of Commons 
on February 27, 1945, when the British statesman intended to allay ap- 
prehensions concerning the Yalta Agreements and said: ‘‘No government 
has ever fulfilled more exactly its obligations even at its own cost than the 
Russian Soviet Government.’’? (Quoted «bid. ) Sir Winston has since had 
many reasons for revising this hasty opinion. 

Professor Kozhevnikov lists for the benefit of his Communist readers the 
criminal (as he calls them) treaties. The list includes obviously the North 
Atlantic Treaty, the Peace Treaty with Japan, and the Western German 
agreements of May, 1952. All Western treaties of mutual assistance are, 
of course, nothing but ‘‘typical acts of preparation for aggression’’ (p. 66). 
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The treaties of mutual assistance concluded by the partners in the Soviet 
bloc are a different story: ‘A special place in the struggle for peace is oc- 
eupied by the treaties of alliance concluded between the U.S.S.R. and the 
countries of people’s democracy’’ (p. 66). The right of collective self- 
defense stipulated in Article 51 of the Charter seems thus to exist only for 
the benefit of the Soviet bloc. He also repeats the well-known argument 
that the Western multilateral treaties of mutual assistance are not regional 
agreements in the sense of the Charter. 

Mentioning the pacts of non-aggression, Professor Kozhevnikov makes a 
rather interesting observation : 


However, not every pact of non-aggression aims at the consolidation of 
peace. An aggressive State may conclude a pact of non-aggression 
with another State in order to free its hands and to secure its rear and 
flank for an attack on a third State. (p. 68.) 


This is the most exact description o2 the Treaty of Non-Aggression and 
Neutrality which his own country concluded on August 23, 1939, with 
Nazi Germany. The German-Soviet treaty obligated the U.S.S.R. to re- 
main neutral whenever Germany would be involved in a war without 
specifying whether it would be a defensive or an aggressive war. Germany 
was granted a carte blanche at the price of sharing her future spoils in 
Eastern Europe with Russia according to the provisions of the accompany- 
ing secret agreement signed on the same day. 

The author vindicates the right of each state to sign or adhere to any 
open multilateral treaty with such reservations as are deemed necessary. 
He concedes to the other contracting parties the right of de¢lining the 
reservations. Then the state making the reservations can still sign or 
adhere, but the treaty would not be binding in the mutual relations be- 
tween it and the other state which refuses to accept the reservations. He 
reiterates the traditional Soviet reservation, namely, the refusal to accept 
in advance the jurisdiction of the International Court of Justice for the 
settlement of disputes relating to the application or the interpretation of a 
multilateral treaty (p. 71). 

He takes a firm attitude concerning a highly controversial question 
whether a multilateral treaty could create obligations for third States: 
‘‘A multilateral treaty may create such a situation as presumes the exist- 
ence of definite obligations for third States’’ (p. 71). He uses, as might 
be expected, Article 2, paragraph 6, cf the Charter as the only argument 
to sustain his thesis. One may doubt whether the U.S.S.R. or any other 
state would be ready to follow this bold thesis in cases where it would 
be in the position of a non-signatory. 

Turning his attention to the question of the mutual relationship between 
treaties and municipal law of the contracting parties, he begins by a rather 
enigmatic sentence: ‘‘However, the solution in practice of this problem 
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depends more than often on domestic and external political circumstances’’ 
(p. 73). He solves the problem in theory by adopting the concept of the 
reception of treaties in the internal law of the signatories: 


A treaty which has been made publicly known is transformed into 
internal law and becomes obligatory and executory for the citizens of 
a given State. (p. 74.) 


He adds to it a practical observation that there is an organie unity between 
the treaties concluded by the U.S.S.R. and its domestic laws; the absence of 
the separation of powers assures this unity (p. 73). 

The problem of interpretation of treaties prompts Professor Kozhevnikov 
to make a rather unexpected statement which contradicts the usual Soviet 
opposition to United Nations’ requests for advisory opinions concerning 
the interpretation of the Charter. He considers that a divergence of views 
of this type which appears within one and the same organ of the United 
Nations should be solved by that organ as the sole competent authority. 
‘But if there is a difference in the interpretation of the Charter between 
two organs of the United Nations (for instance, the Security Council and 
the General Assembly), then he makes a concession: 


In the case where there is a legal divergence of views between the 
organs [of the United Nations] concerning the interpretation of the 
Charter, it is permissible to consult any competent institution, includ- 
ing the International Court of Justice which may give an advisory 
opinion but not an [authoritative] interpretation ... (p. 74.) 


Other articles in this and the following issue No. 8 (April, 1954) which 
are of international interest do not involve truly legal, but rather political, 
arguments. Even. if these articles repeat hackneyed phrases, they are of 
interest because they indicate in which direction the Communist wind is 
blowing. Lack of space does not allow their detailed analysis but it is 
worth while to mention their guiding ideas. One of them is the continued 
attack on the Western states, especially the United States, an attack 
waged to prove that democracy is dying out in the West and is being 
replaced by quasi-Fascist systems. It is rather grotesque to see lawyers 
living in a totalitarian regime expressing a lively apprehension lest foreign 
democracy be undermined. KE. Zeidin and V. Evgenyev report, for instance, 
how ‘‘progressive’’ lawyers of. several countries (from this and the other 
side of the ‘‘Iron Curtain’’) are fighting for the survival of the Western 
democratic systems. As the ‘‘progressive’’ lawyers in this case are Com- 
munists, except for a few misguided fellow-travelers, they struggle for civil 
rights in their own countries in the hope, as someone said, of carrying home 
the ball of human freedoms once they should assume power. The two 
Soviet authors, in their article entitled ‘‘Progressive Lawyers Defending 
Democratie Rights and Freedoms” (issue No. 2, pp. 88-101), refer to the 
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deliberations of the International Conference of Lawyers for the Defense 
of Democratic Liberties, held last January in Vienna. The rôle of each 
participant consisted in denouncing his own country without asking any 
questions about the situation behind the ‘‘Iron Curtain.” This assignment 
was dutifully executed by such people as D. N. Pritt for Britain, Leon 
Liyon-Caen (a president of a French Court of Appeals, according to the 
Soviet source) for France, J. Garfinkle for Canada, Professor Giannini for 
Italy, K. Pfannenschwartz for Western Germany, and several others. The 
article does not mention any American name, other delegates, in particular 
Lyon-Caen, taking care of the vilification of this country. However, the 
National Lawyers Guild got an honorable mention. 

The same issue (No. 2) carries the report on the Congress of the Women’s 
International Democratic Federation which was held in June, 1953, in 
Copenhagen (V. L. Bilshai, ‘‘The international women’s movement and its 
rôle in the struggle for democratic rights and freedoms,’’ pp. 77-87). The 
techniques as described by the Soviet writers are always the same: first of 
all, to begin by appealing to some real grievances of a particular group of 
people (lawyers who may be very sensitive to any encroachment upon civil 
rights, women who resent unequal wages, young people who yearn for 
peace, workers who have in mind social legislation, the natives who complain 
in the underdeveloped countries of the low standards of living or of the 
lack of self-government) ; to enlist their support for a given Communist- 
sponsored organization; and then to sell to them wholesale Soviet inter- 
national policy. These techniques aim at undermining the international 
and domestice positions of the Western Powers, and it would be unwise to 
dismiss them as ineffective. The reality of the grievances to which Com- 
munists appeal first of all makes people forget to inquire into the-validity 
of Communist foreign policy slogans. For instance, the Copenhagen Con- 
gress of Women listed certain complaints which were only too true, like 
unequal wages and salaries, but it also enlisted support for Soviet foreign 
policy. How many non-Communist women who were in Copenhagen and 
who now support the Federation in their own countries are capable of 
knowing that the supreme executive organs of the Soviet State and the 
Party do not include females? There is not one woman among Soviet 
top politicians; only recently one woman was included among the fifty-five 
members of the Federal Council of Ministers, only one female ever at- 
tained an exalted rank in Soviet diplomacy—the late Mrs. Kollontay. 
How many of them, engrossed in their own problems, know that the Soviet 
equality of women involves not only equal remuneration but also equality 
of heavy tasks, as the professions of a coal-miner, a railroad stoker, a 
sailor in river transport, or a building worker? While many delegates in 
Copenhagen complained about the inferior position of a married woman 
in the civil life of the family, very few of them were aware of the fact that 


646 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the Soviet illegitimate motker or children have no legal recourse for support 
against the presumptive father. 

The author of the report on the Women’s Congress listed some of the 
Communist-sponsored international organizations: the World Council for 
Peace, the World Federation of Trade Unions, the World Federation of 
Democratic Youth, the International Federation of Educational Personnel 
(teachers and others), the International Association of Democratic Lawyers, 
the Co-Operative League of Women. The list is not exhaustive. . 

The current line of Soviet propaganda may also be gauged from the 
titles of other articles: (1) A. F. Volkov, ‘‘A book which unmasks war 
crimes of imperialism’’ (issue No. 2, pp. 188-141) ; this is a laudatory re- 
view of a book by Professor P. S. Romashkin under the title: ‘‘War Crimes 
of Imperialism,’’ which was published in 1953 in Moscow and which lists 
the alleged crimes against mankind committed by the Western troops in the 
Spanish-American War, during the Boxer uprising in China, in the Boer 
War, during the intervention in Russia, and, last but not least, in Korea; 
(2) A. I. Munder, ‘‘The White Book on the Militarist ‘Unifying’ Agree- 
ment’’ (issue No. 2, pp. 142-145) ; this is a review of a German Communist 
book on the Western German agreements of May, 1952, including the one 
on the European Defense Community, with the usual Communist argu- 
ments; (3) B. S. Gromakov, ‘‘Legislation in the USA—the Weapon for 
the Liquidation of Rights and Freedoms of the American People’’ (issue 
No. 8, pp. 89-102) ; in this article the author detects a powerful trend in 
this country towards the preponderance of the Executive and the elimina- 
tion of the powers of the Congress; its author probably has never read 
American newspapers and surely has never heard about the Bricker Amend- 
ment. i 

Other articles of interest in issue No. 3 are devoted to the legislative 
trends in Eastern Germany, Poland and Bulgaria. A person familiar 
with the Soviet pattern cannot fail to note the uniform reproduction of 
this pattern in the satellize countries. For instance, the Eastern German 
Republic has adopted. the Soviet court organization, including the composi- 
tion of the bench of the first jurisdiction with one judge and two lay 
assessors who have equal votes with the judge on matters of fact and law, ` 
and the Soviet institution of procurators who have in Eastern Germany 
the same extensive jurisdiction (Ya. V. Grobovenko, ‘‘The Code of Criminal 
Procedure of the German Democratic Republic,’’ pp. 115-120). A. Polish 
lawyer is praised for his faithful reproduction in a book of the Russian argu- 
ments in favor of the Soviet definition of aggression (G. P. Zhukov, ‘SA 
Polish Lawyer on the Definition of Aggression,’’ pp. 142-148). All this 
is worth while knowing bat has little in common with equal sovereignty of 
nations, great and small, which is advertised as a slogan by the Soviet 
lawyers. 

W. W. KurLsKI 
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RIVISTA DI DIRITTO INTERNAZIONALE 


This outstanding Italian Review of International Law, founded in 1906 
by Dionisio Anzilotti, came to an end in 1948. New reviews on somewhat 
different lines, such as La Comunità Internazionale, were founded, -but it 
looked as if, owing to many difficulties, this long-established review could 
not be revived. It is therefore with real pleasure and satisfaction, that 
we are able to report that the Rivista has resumed its appearance with 
Volume 36 (1953). 

The Directors are Professors Tomaso Perassi, Roberto Ago and Gaetano 
Morelli; the editing is in the hands of Giuseppe Sperduti. The revived 
review remains faithful to its founder and his high scientific standards. 
Again it offers, as far as doctrine is concerned, valuable articles on inter- 
national law and conflict of laws; also critical surveys of doctrine, legislation 
and court decisions; it carries international and Italian court decisions, 
lists international treaties, and publishes documents, book reviews and 
surveys of Italian and foreign journals of international law. Volume 36 
opens appropriately with a study on Anzilotti, written by T. Perassi. 

A new and highly interesting feature is the strong department of ‘‘ Notes 
and Comments.’’ It contains papers on the United Nations Tribunal in 
Libya (G. Morelli), the Geneva Conventions of 1949 (A. Maresca), the 
Court of the European Coal and Steel Community (F. Durante), the Anglo- 
Iranian oil controversy (A. Migliazza), and on the problems of expropria- 
tion and nationalization (E. Vitta). Critics have sometimes said that the 
Italian school of international law is too theoretical and abstract; ‘‘Notes 
and Comments’’ are designed to maintain contact between the theory and 
the living reality of international relations. 

Joser L. Kunz 


REVISTA DE LA ASOCIACIÓN GUATEMALTECA DE DERECHO INTERNACIONAL 


A new review of international law in Spanish has appeared. An Asso- 
ciation of International Law has recently been formed in Guatemala. This 
Association publishes the Guatemalan Review of International Law. The 
first number is for January, 1954; the review is to be published regularly 
every year; it is, therefore, rather a yearbook of international law. The 
first issue is Guatemalan in the sense that its contributors are all Guatemalan 
citizens, the book reviews are on Guatemalan writings and the articles deal 
either with Guatemalan problems or. with general problems from a Guate- 
malan point of view. 

The review starts with an article on the goals of the Association from 
the pen of José Matos, the well-known Guatemalan scholar in conflict of 
. laws. Articles follow on human rights in the United Nations, on modern 
aspects of sovereignty, on the work of the International Law Commission 
of the United Nations, on the evolution of the concept of aggression and 
on the history of the right of asylum in Guatemala. Bibliographical notes 
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cover the writings of Guatemalans in the fields of international law and 
conflict of laws. The volume also contains a necrology on Charles Cheney 
Hyde. The documentary. part contains the Bogota Charter and the 
Charter of San Salvador (Organization of Central American States). 


JOSEF L. Kunz 


PRIZES INSTITUTED BY JAMES BROWN SCOTT IN MEMORY OF HIS MOTHER AND 
HIS SISTER JEANNETTE SCOTT 

The Institute of International Law announces the subject for the Fred- 
eric de Martens Prize (1200 Swiss frances) to be awarded in 1956. The 
subject is “A Study of Arbitral Awards Made under the Permanent Court 
of Arbitration since 1919.’’ The contest is open to anyone, except members 
or associates, or former members or associates, of the Institute. 

Candidates are requested to submit an analysis of the arbitral awards 
which have been given and to assess their value as contributions to arbitral 
procedure, to the pacific settlement of international disputes and to the 
development of international law in general. 

Essays submitted should be unpublished manuscripts of not less than 
150 nor more than 500 pages corresponding to a printed page of octavo 
format. Essays may be written in English, French, German, Italian or 
Spanish. They are to be sent anonymously and in three copies. Hach 
copy must bear a double epigraph. The same -epigraphs are to be in- 
scribed on an envelope containing the surname, the Christian names, date 
and place of birth, nationality and address of the author. The essays 
must be in the hands of the Secretary General of the Institute of Interna- 
tional Law (Professor Hans Wehberg, 1 avenue de la Grenade, Geneva) 
not later than March 31, 1956. l 

The detailed conditions will be found in the Annuaire de VInstitut de 
Droit international, Vol. 48, 1950, Tome II, p. 521, and Vol. 44, 1952, Tome 
IT, p. 578. 


JUDICIAL DECISIONS 
By OLIVER J. Lissirzyn * 


Of the Board of Editors 


Jurisdiction of the International Court of Justice 

CASE OF THE MonETary Gorp REMOVED FROM Rome IN 1943 (PRE- 
LIMINARY QUESTION). (IraLy v. France, Unirep Kinepom oF 
Great BRITAIN AND NORTHERN IRELAND, AND UNITED STATES OF 
AmericaA).t I.C.J. Reports, 1954, p. 19. 


International Court of Justice,? June 15, 1954. 

In 1951 the Governments of Frances, the United Kingdom and the United 
States agreed in a statement that if it were held in an arbitral opinion they 
were seeking that a certain quantity of gold removed by the Germans from 
Rome in 1943 belonged to Albania, such gold would be delivered not to 
Albania but to the United Kingdom in partial satisfaction of the Judgment - 
of the International Court of Justice in the Corfu Channel Case ? 


unless within 90 days from the date of the communication of the 
arbitrator’s opinion to Italy and Albania, either 

(a) Albania makes an application to the International Court of 
Justice for the determination of the question whether it is proper that 
the gold, to which Albania has established a claim under Part III, 
should be delivered to the United Kingdom in partial satisfaction of 
the Corfu Channel judgment; or 

(b) Italy makes an application to the International Court of Justice 
for the determination of the question whether, by reason of any right 
which she claims to possess as a result of the Albanian law of 13th 
January 1945, or under the provisions of the Italian Peace Treaty, the 
gold should be delivered to Italy rather than to Albania and agrees 
to accept the jurisdiction of the Court to determine the question 
whether the claim of the United Kingdom or of Italy to receive the 
gold should have priority, if this issue should arise. 


The three governments at the same time stated that they would accept the 
jurisdiction of the Court for the purpose of the determination of such 
applications by Italy or by Albania cr by both. . 

The arbitrator’s opinion, given February 20, 1953, was that the gold 
belonged in 1943 to Albania. The Albanian Government made no ap- 


* With the assistance of Miss Alma Suzir, made possible by Columbia University. 

1 Digested and excerpted opinion. 

2 Composed for this case of Vice President Guerrero, Acting President; President Sir 
Arnold McNair; Judges Basdevant, Hackworth, Winiarski, Zoričić, Klaestad, Badawi, 
Read, Hsu Mo, Levi Carneiro, Armand-Ugon, Kojevnikov; ; and Morelli, Judge ad hoo. 

8 This JOURNAL, Vol. 44 (1950), p. 579. 
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plication to the Court. On May 19, 1958, Italy filed a declaration accepting 
the jurisdiction of the Ccurt in respect of zhe disputes under paragraph (b) 
of the above statement and giving the undertaking required by the Resolu- 
tion of the Security Council of October 1&, 1946 (concerning the participa- 
tion of states not parties to the Statute in proceedings before the Court). 
On the same day Italy filed an application instituting proceedings against 
France, the United Kingdom and the United States in the matter of the 
disposal of the gold in question. The application contained submissions to 
the effect, (1) that the three governments should deliver to Italy any share 
of the gold that might be due to Albania, ‘‘in partial satisfaction for the 
damage caused to Italy by the Albanian law of January 18th, 1945’’; and 
(2) that Italy’s right to receive this gold must have priority over the 
claim of the United Kingdom. 

After the Court had fixed the time limits for the filing of a Memorial 
by Italy and of Counter-Memorials by the three respondent governments, 
the Italian agent, on October 380, 1953, filed a document entitled ‘‘Pre- 
liminary Question.’’ Drawing the attention of the Court to the fact that 
the Italian submission had invited the Court to pass on the international 
responsibility of Albania to Italy, and pointing out that doubts might arise 
as to the jurisdiction of the Court to adjudicate upon such a question with- 
out the consent of Albania, the Italian agent presented a submission request- 
ing the Court “‘to adjudicate on the Preliminary Question of its jurisdic- 
tion to deal with the merits of the claim set forth under No. 1 of the 
Submissions of the Application submitted to the Court on May 19th, 1953.”’ 
The Court thereupon, without prejudging the interpretation and applica- 
tion of Article 62 of the Rules of Court, suspended the proceedings on the 
merits and fixed time limits for the presentation of a written statement by 
Italy and of observations and submissions by the three respondent govern- 
ments. 

Italy presented at the hearing on May 13, 1954, the following final sub- 
missions: 

That the Statement to accompany publication of the Agreement 
between the Governments of the Frenzh Republic, the United Kingdom 
of Great Britain and Northern Ireland and the United States of 
America for the submission to an arbitrator of certain claims with 
respect to gold looted by the Germens from Rome in 1943 is not a 
sufficient basis upon which to found the jurisdiction of the Court to 
deal with the merits of the claim set forth under No. 1 of the Sub- 
missions of the Application submitted to the Court by the Government 
of the Italian Republie cn May 19th, 1953; 

That the Court is consequently without jurisdiction to adjudicate © 
upon the merits of the said claim; 

That the Court, whatever may be its decision on the question of 
jurisdiction referred to above, is without jurisdiction to adjudicate 


upon the claims contained in No. 1 and No. 2 of the Submissions of the 
Government of the Unite] Kingdom dated March 26th, 1954. 
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The submissions of the United Kingdom referred to in the final sub- 
missions of Italy were as follows: 


(1) that, in view of the Italian Government’s Objection on the 
question of competence, its Application to the Court of May 19th, 
1953, does not conform, or no longer conforms, to the conditions and 
intentions of the Tripartite Washington Statement of April 25th, 1951, 
and is accordingly invalid and void, so that there is no longer before 
the Court any ‘‘application . . . for the determination of?’ the ques- 
tion which, under the Tripartite Statement, Italy was entitled to put to 
the Court; 

Alternatwely, 

that the action of the Italian Government in objecting to the com- 
petence of the Court amounts to a withdrawal or cancellation of its 
Application of May 19th, 1953, and disqualifies Italy from proceeding 
any further under the Tripartite Washington Statement; 

(2) that, in consequence, the United Kingdom is eniitled by the 
Tripartite Washington Statement to receive a transfer of ‘the gold in 
the same manner as if Italy, as well as Albania, had not applied to 
the Court under the relevant provisions of the Statement. 


At the hearing on May 14, 1954, the United Kingdom made the follow- 
ing final submissions: 


(1) That, in view of Italy’s objection on the ground of the alleged 
lack of competence of the Court, her Application to the Court of May 
19th, 1953, 

(a) does not conform to the conditions and intentions of the Tri- 
partite Washington Statement of April 25th, 1951, or 

alternatively 

(b) has been in effect withdrawn or cancelled by Italy, and is there- 
fore invalid and void; 

(2) that Italy is, in the circumstances, to be deemed not to have 
made any application to the Court within the meaning and for the 
purposes of the Tripartite Washington Statement. 

Alternatwely 

(3) that, if the Court holds, contrary to the contentions of the 
United Kingdom, that the Italian Application is still valid and sub- 
sisting, the Court has jurisdiction to determine on their merits the 
questions put to the Court in the Italian Application. 


France and the United States did not deposit formal submissions. 

The Court decided that the jurisdiction conferred upon it by the agree- 
ment of France, the United Kingdom, the United States and Italy did not, 
in the absence of the consent of Albania, authorize it to adjudicate upon 
the first submission in the application of Italy; and that it could not 
adjudicate upon the second submission in the application of Italy. Reject- 
ing the final submissions of the United Kingdom, the Court said: 


The Italian Government contends that the Court has no jurisdiction 
to adjudicate upon these Submissions of the United Kingdom. The 
Court cannot consider itself as lacking jurisdiction to adjudicate upon 


652 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the validity, withcrawa. or cancellation of an application which has 
been submitted to :t: to adjudicate upon such questions with a view to 
deciding upon the 2ffect to be given to the Application falls within the 
purview of its judicial task. 

It is indeed unusual that a State which has submitted a claim by the 
filing of an Application should subsequently challenge the jurisdiction 
of the Court to which of its own accord it has applied. In the present 
case it is Italy which, after having seised the Court, has raised an 
issue as to the Court’s jurisdiction. This is, however, to be under- 
stood in the light cf the circumstances of the case. - The three Govern- 
ments which signed the Washington Statement made a collective offer 
in respect to the preser:t proceedings, and Italy accepted that offer. 
It was in that Stasement that the subject-matter of the suit was pre- 
determined and it was in the same Statement that the three Govern- 
ments accepted as defendants the jurisdiction of the Court. In these 
circumstances, Ita_y, after having taken the initial step, felt some 
doubt as to wheth2r the subject-matter of the dispute was such that 
the Court could deal with it. She finally raised the issue in the 
form of a genuine Preliminary Objection. 

Article 62 of the Rules is couched in terms which do not limit to the 
Respondent the right to present preliminary objections. This Article 
does not preclude the raising of a Preliminary Objection by an 
Applicant in cirecmstances such as those in which the present case 
has arisen. The Freliminary Objection of Italy is therefore not con- 
trary to the Rules or to the Statute. 

The United Kingdom contends that in consequence of Italy’s objec- 
tion to the jurisdiction af the Court, her Application does not conform 
to the conditions and intentions of the Washington Statement. In 
support of this cortention, the Agent of the United Kingdom Govern- 
ment advanced certain arguments: First, the unequivocal acceptance 
of the Court’s jurisdiction by Italy is one of the conditions in the 
Washington Statement; in view of her preliminary objection, her 
acceptance of jur.sdiction could not be considered as unequivocal. 
Second, another ecndition in the Washington Statement is that Italy 
could only make an application for the determination of certain ques- 
tions; but Italy is now suggesting that the Court should not determine | 
those questions. Third, under the Washington Statement, Italy’s 
Application should be a real one; it is not real because of her objection 
to jurisdiction. 

The Court finds that Italy’s acceptance of jurisdiction is one thing, 
while her raising cf a legal issue on jurisdiction is quite another. It 
cannot be inferred from the making of the Preliminary Objection that 
Italy’s acceptance of jurisdiction has become less complete or less 
positive than was contemplated in the Washington Statement. She 
continues to hold herself out as being subject to the Court’s jurisdic- 
tion in these proceedings after the raising of the Preliminary Objection 
as much as she dic. before taking that step. The same considerations 
apply to her request for the determination of the questions submitted 
in her Application She has requested the Court to settle the problem 
of jurisdiction before determining those questions. This does not 
mean that she is asking the Court not to determine those questions 
under any circumstances, As to the real character of Italy’s Applica- 
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tion, the Court has only to observe that her Application, once properly 
deposited, must be considered as real and as remaining real unless 
it is formally withdrawn. 

Consequently, the Court cannot accept the contention of the United 
Kingdom regarding non-conformity of the Application with the con- 
ditions and intentions of the Washington Statement. 

Nor can the Court accept the contention in final Submission No. 1 
(b) of the United Kingdom that the Application has been in effect 
withdrawn or cancelled by Italy. Article 69 of the Rules deals with 
the case where, in the course of proceedings instituted by an Applica- 
tion, the Applicant informs the Court in writing that it is not going 
on with the proceedings; in this event the provisions of Article 69 
apply. The raising of the Preliminary Question by Italy cannot be 
regarded as equivalent to a discontinuance. 

As to the Submission that the Italian Application should be held 
to be ‘‘invalid and void,’’ it is enough to state that the Application, 
if not invalid at the time when it was filed, cannot subsequently have 
become invalid by reason of the preliminary question which Italy 
raised with regard to the Court’s jurisdiction in this case. 

The Court accordingly finds that it has been validly seised -of the 
Application and that this Application, contrary to the submissions of 
the United Kingdom Government, still subsists. 


Proceeding to the consideration of the preliminary objection of Italy, the 
Court said: 


The first Submission in the Application centres around a claim by 
Italy against Albania, a claim to indemnification.for an alleged wrong. 
Italy believes that she possesses a right against Albania for the redress 
of an international wrong which, according to Italy, Albania has com- 
mitted against her. In order, therefore, to determine whether Italy 
is entitled to receive the gold, it is necessary to determine whether 
Albania has committed any international wrong against Italy, and 
whether she is under an obligation to pay compensation to her; and, 
if so, to determine also the amount of compensation. In order to 
decide such questions, it is necessary to determine whether the 
Albanian law of January 18th, 1945, was contrary to international law. 
In the determination of these questions—questions which relate to the 
lawful or unlawful character of certain actions of Albania vis-a-vis 
Italy—only two States, Italy and Albania, are directly interested. To 
go into the merits of such questions would be to decide a dispute 
between Italy and Albania. 

The Court cannot decide stich a dispute without the consent of 
Albania. But it is not contended by any Party that Albania has given 
her consent in this case either expressly or by implication. To 
adjudicate upon.the international responsibility of Albania without 
her consent would run counter to a well-established principle of inter- 
national law embodied in the Court’s Statute, namely, that the Court ` 
can only exercise jurisdiction over a State with its consent. 

It has been suggested that Albania might have intervened, The 
provisions of Article 62 of the Statute give to a third State, which 
-considers that it ‘Shas an interest of a legal nature which may be 
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affected by the decision in the case,’’ the right to request permission 
to intervene. It has been contended that the inclusion of the pro- 
visions for intervention indicate that the Statute contemplates that 
proceedings may continue, notwithstanding that a third State may 
have an interest of a legal nature which might enable it to intervene. 
It is argued that the fact that a third State, in this ease, Albania, may 
not chocse to intervene should not make it impossible for the Court to 
give judgment on rights as between the Parties. 

Albania has not submitted a request to the Court to be permitted 
to intervene. In the present case, Albania’s legal imterests would 
not only be affected by a decision, but would form the very subject- 
matter of the decision. In such a case, the Statute cannot be regarded, 
by implication, as authorizing proceedings to be contimued in the 
absence of Albania. 

It is also contend2d that any decision of the Court on the questions 
submitted by Italy in her Application will be binding only upon Italy 
and the three respondent States, and not upon Albania. It is true 
that, under Article 59 of the Statute, the decision of the Court in a 
given case only binds the parties to it and in respect of that particular 
ease. This rule, however, rests on the assumption that the Court is 
at least able to render a binding decision. Where, as in the present 
case, the vital issue to be settled concerns the international responsibil- 
ity of a third State, the Court cannot, without the consent of that 
third State, give a decision on that issue binding upon any State, 
either the third State, or any of the parties before it. 

The Court accordingly finds that, although Italy and the three 
respondent States have conferred jurisdiction upon the Court, it 
cannot exercise this jurisdiction to adjudicate on the first claim 


| submitted by Italy. 


The Court will now consider whether it can adjudicate upon the 
second claim in the Italian Application. This claim, which is also 
based on the Washington Statement, is that ‘‘Italy’s right to receive 
the said share of monetary gold must have priority over the claim of 
the United Kingdora to receive the gold in partial satisfaction of the 
Judgment in the Corfu Channel case.’ ` 

It might seem that the second claim, unlike the first, only concerns 
Italy and the United Kingdom, both of whom have already accepted 
the jurisdiction of the Court. According to the Washington State- 
ment, however, the question of priority between the claim of Italy 
and that of the United Kingdom will only arise when it has been 
decided that, as between Italy and Albania, the gold should go to 
Italy. For the words ‘‘if this issue [the issue of priority] should 
arise’’ used in the Statement could only mean that the issue of priority 
would call for a dezision only if the Court had already decided that 
Italy had a valid claim to the gold in question against Albania, thus 
creating, in the minds of the three Governments, a competitive claim 
with the claim of the United Kingdom, 

The dependence of the second claim upon the first is confirmed 
by the Italian Submission itself... . 

This dependence is further borne out by the statements made by 
the Parties in the course of the written and oral proceedings. .. . 
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Counsel for the Italian Government added, however, that ‘‘if the 
Court considers that the question of priority between. the respective 
rights of the United Kingdom and Italy can be examined in a hypo- 
thetical form, independently of the examination of the first Italian 
claim, the Italian Government, for its part, would have no objection.”’ 
Apart from the fact that this statement, which is conditional in form, 
can hardly be construed as a formal request for consideration by the 
Court of the second claim on a hypothetical basis, it would, in any 
event, constitute a new proposition which is not based on the Wash- 
ington Statement and to which the respondent States have not 
expressed agreement. It is evident that the Court could not act upon 
such a proposition. 

The Court accordingly finds that inasmuch as it cannot adjudicate 
on the first Italian claim, it must refrain from examining the question 
of priority between the claim of Italy and that of the United Kingdom. 

Judge Read, in an individual opinion, concurred in the decision of the 
Court but thought that it was not necessary to find that the Italian applica- 
tion was in conformity with the offer of the three respondent governments 
to submit to the jurisdiction of the Court. Since the Court. however, did 
deal with this point, Judge Read expressed his own view that the statement 
required Italy, in its application, to name all of the parties necessary to 
enable the Court to dispose of the questions set forth in clause (b) of the 
statement, and that Italy failed to comply with the terms of the offer by 
not naming Albania as a party. 

Judge Levi Carneiro, dissenting, agreed with the Court insofar as 
the first submission of Italy was concerned, but thought that the Court 
could and should have adjudicated upon the second submission of Italy 
independently of the first, since Albania had no interest in the question 
raised in the second submission and the only states directly interested 
in it were before the Court, and since the question of priority could be 
decided as a question of abstract law without previous recognition of the 
validity of the Italian claim. 


United Nations Administrative Tribunal—effect of awards 

EFFECT oF AWARDS OF COMPENSATION MADE BY THE UNITED NATIONS 
ADMINISTRATIVE TRIBUNAL. I.C.J. Reports, 1954, p. 47. 

International Court of Justice,? Advisory Opinion, July 18, 1954. 


On December 9, 1953, the General Assembly adopted a resolution sub- 
mitting the following questions to the International Court of Justice for 
an advisory opinion: 


(1) Having regard to the Statute of the United Nations Administra- 
tive Tribunal and to any other relevant instruments and to the 


1 Digested and excerpted opinion. 

2 Composed for this case of President Sir Arnold McNair; Vice President Guerrero; 
and Judges Alvarez, Hackworth, Winiarski, Klaestad, Badawi, Read, Hsu Mo, Levi 
Carneiro, Armand-Ugon, and Kojevnikov. 
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relevant records, has the General Assembly the right on any grounds 
to refuse to give effect to an award of compensation made by that 
Tribunal in favour of a staff member of the United Nations whose 
contract of service has been terminated without his assent? 
(2) Ifthe answer given by the Court to question (1) is in the affirma- 
. tive, what are the principal grounds upon which the General 
Assembly could lawfully exercise such a right? 


The Court, seeking to determine, first of all, the meaning of the first 
question put to it, indicated its understanding of the question as follows: 


. . . the Court is requested to consider the general and abstract ques- 

_ tion whether the General Assembly is legally entitled to refuse to give 
effect to an award of compensation made by the Administrative 
Tribunai, properly constituted and acting within the limits of its 
statutory competence. 


Proceeding next to consider whether the Tribunal was established ‘‘cither 
as a judicial body, or as an advisory organ or a mere subordinate committee 
of the General Assembly,’’ the Court examined the provisions of the Statute 
of the Tribunal and other documents, and said: 


This examination of the relevant provisions of the Statute shows 
that the Tribunal is established, not as an advisory organ or a mere 
subordinate committee of the General Assembly, but as an independent 
and truly judicial body pronouncing final judgments without appeal 
within the limited field of its functions. 

According to a well-established and generally recognized principle 
of law, a judgment. rendered by such a judicial body is res judicata 
and has binding force between the parties to the dispute. 


Considering further the question of who were to be regarded as the parties 
bound by an award in favor of a staff member, the Court declared: 


When the Secretary-General concludes . . . a contract of service with 
a, staff member, he engages the legal responsibility of the Organization, 
which is the juridical person on whose behalf he acts. 


When a dispute arising out of termination of a contract of service is 
referred to the Tribunal, the Court continued, the parties to the dispute 
are the staff member concerned and the United Nations Organization repre- 
sented by the Secretary General; these parties become bound by the judg- 
ment, which is final and without appeal; and furthermore: 


As this final judgment has binding force on the United Nations 
Organization as the juridical person responsible for the proper observ- 
ance of the contract of service, that Organization becomes legally 
bound to carry out the judgment and to pay the compensation awarded 
to the staff member. It follows that the General Assembly, as an 
organ of the United Nations, must likewise be bound by the judgment. 


The Court further found that the omission of a provision for review of the 
decisions of the Tribunal was deliberate, as shown by the preparatory work 
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on the Statute. However, limited revision of the judgments by the Tri- 
bunal itself was not excluded, the Court added. 

The Court then discussed the question whether the General Assembly 
would be legally entitled to refuse to give effect to the Tribunal’s awards 
in certain exceptional circumstances. Pointing to its definition of the 
scope of the question, the Court nevertheless noted the possibility that the 
General Assembly, by inserting the words ‘‘on any grounds’’ in the ques- 
tion, intended to refer also to awards made in excess of the Tribunal’s 
competence or vitiated by any other defects, and thought that this called for 
some general observations. Rejecting the analogy of nullity of arbitral 
awards, since the opinion dealt with a different situation (bemg concerned 
with the judgments of a permanent judicial tribunal established by the Gen- 
eral Assembly and functioning ‘‘within the organized legal system of the 
United Nations’’), the Court indicated that in order to subject the judg- 
ments of such a tribunal to review by any other body it would be necessary 
to provide so expressly in the Statute of the Tribunal or some cther instru- 
ment governing it. The General Assembly has the power, the Court added, 
to amend the Statute of the Tribunal and to provide for means of redress 
by another organ, but in the absence of such provision there was no legal 
ground on which the General Assembly could proceed to review Judgments 
_already pronounced. The Court went on to express the opinion 


that the General Assembly itself, in view of its composition and func- 
tions, could hardly act as a judicial organ—considering the arguments 
of the parties, appraising the evidence produced by them, establishing 
the facts and declaring the law applicable to them—all the more so as 
one party to the disputes is the United Nations Organization itself. 


Turning to the contention that the General Assembly had no legal power 
‘tto establish a tribunal competent to render judgments binding on the 
United Nations,” the Court found no express provision in the United 
Nations Charter granting or denying such power, but indicated that the 
power could have been conferred by necessary implication. The Court 
inquired into the provisions of the Charter concerning the relations between 
staff members and the Organization, and noted that when the Secretariat 
was organized a situation arose in which such relations were ‘‘governed by 
a complex code of law,” consisting of the Staff Regulations and the Staff 
Rules, and in which disputes were inevitable. Alluding to Article 105 
of the Charter as securing ‘‘for the United Nations jurisdictional immu- 
nities in national courts,’’ the Court continued: 


It would, in the opinion of the Court, hardly be consistent with the 
expressed aim of the Charter to promote freedom and justice for 
individuals and with the constant preoccupation of the United Nations 
Organization to promote this aim that it should afford no judicial 
or arbitral remedy to its own staff for the settlement of any disputes 
which may arise between it and them. 


t. 
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In these circumstances, the Court finds that the power to establish 
a tribunal, to do justice as between the Organization and the staff 
members, was essential to ensure the efficient working of the Secre- 
tariat, and to give effect to the paramount consideration of securing 
the highest standards of efficiency, competence and integrity. Capac- 
ity to do this arises by necessary intendment out of the Charter. 


The Court added that there was no room for doubt, in view of the provi- 
sions of Articles 7, 22, and 101(1) of the Charter, that the General Asem Oy 
was the agency which could exercise this power. 

The Court then passed in review and rejected a number of other conten- 
tions, including the following: 


(1) That the General Assembly did not have the implied power to estab- 
lish a tribunal with authority to bind the General Assembly itself, since 
there was no need to go so far and since an implied power can only be 
exercised to the extent that the particular measure can be regarded as 
absolutely essential. (The Court said that the precise nature and scope of 
the measures by which the power was to be exercised was a matter for 
determination by the General Assembly alone.) ; 

(2) That an implied power to impose legal limitations upon the General 
Assembly’s express Charter powers was not legally admissible and that the 
General Assembly could not divest itself of the power to ‘‘consider and 
approve the budget’’ given it by Article 17(1) of the Charter. (The 
Court said in part: ‘‘But the function of approving the budget does not 
mean that the General Assembly has an absolute power to approve or dis- 
approve the expenditure proposed to it; for some part of that expenditure 
arises out of obligations already incurred by the Organization, and to this 
extent the General Assembly has no alternative but to honour these 
engagements. ’’) 

(8) That the General Assembly’s implied power to establish a tribunal 
could not be carried so far as to enable the tribunal to intervene in matters 
within the province of the Secretary General. (The Court referred to 
Article 101 of the Charter as providing for limitation or control by the 
General Assembly of the Secretary General’s powers in staff matters.) 

(4) That the Tribunal is a subsidiary, subordinate or secondary organ 
and that, accordingly, its judgments cannot bind the General Assembly. 
(The Court refused to accept the basic assumption that the Tribunal was 
established as an organ deemed by the General Assembly to be necessary for 
the performance of its own funetions. The Charter did not confer judicial 
functions on the General Assembly: ‘‘In regard to the Secretariat, the 
General Assembly is given by the Charter a power to make regulations, but 
not a power to adjudicate upon, or otherwise deal with, particular in- 
stances.’ The Tribunal was subordinate in the sense that it could be 
abolished, or its Statute or the Staff Regulations amended. ‘‘But the 
contention that the General Assembly is inherently incapable of creating 
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a tribunal competent to make decisions binding on itself cannot be accepted. 
It cannot be justified by analogy to national laws, for it is common prac- 
tice in national legislatures to create courts with the capacity to render 
decisions legally binding on the legisletures which brought them into being. 
... It depends on the intention of the General Assembly in establishing the 
Tribunal, and on the nature of the functions conferred upon it by its 
Statute. An examination of the language of the Statute of the Adminis- 
trative Tribunal has shown that the General Assembly intended to establish 
a Judicial body; moreover, it had the legal capacity under the Charter 
to do so.’’) 

(5) That the rejection by the League of Nations Assembly in 1946 of 
certain awards of its Administrative Tribunal was ‘a precedent to be 
followed. (The Court found complete lack of identity in the two situations 
and could not regard the 1946 action as ‘‘an applicable precedent or as an 
indication of the intention of the General Assembly when the Statute of the 
Administrative Tribunal was adopted in 1949.’’) 

The Court accordingly answered the first question submitted to it in 

| the negative and stated that the second question did not therefore call for 
consideration. 

Judge Winiarski, in an individual opinion, concurred in the result, in 
view of the definition by the Court of the scope of the question submitted, ° 
but was of the opinion that nullity of an award by reason of excess of 
competence or other vitiating defects would justify a refusal to give effect 
to the award. Judge Alvarez, dissenting, was of the opinion that the 
General Assembly could refuse to give effect to an award which was 
ultra vires or on ground of manifest injustice, especially if it was in con- 
flict ‘‘with the concept of international social justice”? or violative of ‘‘the 
great principles of international law.” 

Judge Hackworth, dissenting, referred to the travaux préparatoires of 
the San Francisco Conference and expressed the view that the Adminis- 

, trative Tribunal was a subsidiary organ created in the exercise of the 
General Assembly’s express power under Article 22 of the Charter to 
assist and not to control the principal organ, any and all power not spe- 
cifically delegated, including the power of review, being, as a matter of law, 
reserved to the General Assembly. He thought that this power, political 
in nature, could be lawfully exercised with respect to any decision which 
did not ‘‘commend itself to respectful and favorable consideration.’’ He 
enumerated the principal grounds on which effect could be refused to an 
award as follows: (1) the award was ultra vires; (2) the award revealed 
manifest defects or deficiency in the administration of justice; (3) the 
award did not reflect a faithful application of the Charter, the Statute of 
the Tribunal or the Staff Rules and Regulations to the facts of the case; 
(4) the amount of the award was obviously either excessive or inadequate. 

Judge Levi Carneiro, dissenting, was of the view that the Tribunal was 
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not a true and entirely independent judicial organ, but a subsidiary organ 
with quasi-judicial functions such as the General Assembly also exercises. 
The Tribunal’s judgments, in his opinion, did not give rise to or amount 
to final recognition of an obligation of the United Nations, and the General 
Assembly had the prerogative, to be exercised in good faith, discretion, 
and the spirit of justize, to refuse to give effect to any given decision 
of the Tribunal. 


Continuity of states—treaty of extradition with Serbia 
IVANCEVIC v. ARTUEOVIC. 211 Fed. (2d) 565. 
U. S. Court of Appeals, Ninth Circuit, Feb. 19, 1954. Stephens, Ct. J. 


Petitioner, held for extradition to Yugoslavia, was ordered released by 
the district court? on the ground that there was no treaty of extradition 
between the United States and Yugoslavia. On appeal, the United States 
filed a brief as amicus curiae requesting reversal of the judgment below. 
The ‘‘Interest of the United States’? was stated in the brief as follows: 


The proceedings in this case involve the effect of a change in govern- 
ment or a change in the geographical limits, or both, of one party 
thereto upon the treaty relations of the United States with other 
governments and rot alone its treaty relations with Yugoslavia. The 
Executive Branch of the Government has proceeded heretofore on the 
theory that, in the absence of the complete absorption of one of the 
high contracting parties to the treaty by a third country, a mere 
change in the form of government or the expansion or contraction of 
the geographical Loundaries of that high contracting party did not 
affect [stc] the termination of the treaty relations with that party. 


Consequently, unless the changed conditions were such as to suggest. 


the desirability of new treaties, the prior treaties have been considered 
as remaining in full force and effect. This practice has been in con- 
formity with the generally accepted principles of international prac- 
tice and is believed to be sound. A departure from the established 
practice after this late date could cause great confusion since there 
is probably no country now existing with which the United States 
has concluded treaties that has not undergone some change, either 
with respect to the form of its government or with respect to its 
boundaries. Herezofore, the Department of State has been looked to 
for a determinaticm of the question whether a specific treaty is still 
in effect after such changes in government or boundaries. The deci- 
sion of the District Court, if mot reversed, will preclude such a 
determination. 

As the decision, :f not reversed, will affect the entire treaty structure, 
it is believed that the Government’s interest in the ease transcends in 
importance the interest of the parties to these proceedings whose sole 
interest is the matzer of the possible extradition of the appellee. The 
Executive Branch of the Government is not presently concerned with 
this phase of the case and will not be concerned with it unless and 


1 See Artukovie v. Boyle, this JOURNAL, Vol. 47 (1953), p. 319. 
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until it shall have been certified to the Department of State by the 
extradition magistrate pursuant to the provisions of [Title] 18 U.S.C. 
§ 3184. 


The judgment was reversed and the proceedings remanded with instruc- 
tions to find that the extradition treaty made by the United States and 
Serbia in 1902 ? is a present, valid and effective treaty between the United 
States and Yugoslavia and that it has so been continuously. 

The court started “‘with the admitted fact that extradition from the 
United States to a foreign country may be accomplished ‘only during the 
existence of any treaty of extradition with such foreign government.’ ’’ 
All the parties, the court pointed out, agreed that the changes in the 
governmental structure and official title of the ‘‘Kingdom of the Serbs, 
Croats and Slovenes’’ in 1928 and 1945 did not affect the validity of any 
treaty which was effective under the Government of that Kingdom. 
Petitioner claimed, however, that in 1918, with the formation of this 
Kingdom, a new nation was born, and that, therefore, the Serbian extradi- 
tion treaty of 1902 had lost its validity. After an extensive review of the 
historical events leading to and following the proclamation of the Kingdom 
of the Serbs, Croats and Slovenes in 1918, the court recited communications 
by and between the governments cf the United States and the Kingdom 
showing that both governments regarded the treaties concluded between 
Serbia and the United States as applicable to the whole territory of the 
Kingdom of the Serbs, Croats and Slovenes, and went on to say: 


The uncontrovertible fact before us is that a national union of 
the South Slav peoples was effected with Serbia as the nucleus. Serbia 
took an active part in the transitions [sic] which we have sketched; 
the King of Serbia continued as King of the union; Belgrade remained 
as the capital; the rights guaranteed by the Serbian Constitution 
were proclaimed as the rights of every person within the union; the 
foreign legations and war missions of the Kingdom of Serbia were 
authorized to act for the union. Both the United States and Yugo- 
slavia acted and have continued to act in accord with the theory 
that the entity as it existed after the union was the political successor 
of the original Serbia with international political compacts continuing. 

It does not appear that either the United States or Yugoslavia has 
ever before requested extradition from the other country, and this 
might be considered significant. However, in view of what we have 
already said, we think all possible. significance on that score has 
disappeared. There is another reason, however, why it certainly is 
of no moment. 

In 1882, the United- States and Serbia negotiated a Treaty of Com- 
merce and Navigation, 22 Stat. 963, and also a Consular Treaty, 22 
Stat. 968. Those treaties have continuously been adhered to and 
recognized by both governments. The reasons for their continuing 
validity apply equally to the Treaty of Extradition. 


2 32 Stat. 1890. 
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Difference of opinion exists as to whether the combined country 
was new, or a continuance of Serbia. . . . But even if it is appropriate 
to designate the combination as a new country, the fact that it started 
to function under the Serbian constitution as the home’ government 
and under Serbian legetions and consular service in foreign countries, 
and has continued to act under Serbian treaties of Commerce and 
Navigation and the Consular treaty, is conclusive proof that if the 
combination constizuted a new country it was the successor of Serbia 
in its international rights and obligations. ... 

We place our decision upon our conelusion that the facts, inde- 
pendent of their political implications, do not support the decision 
of the district court. Nevertheless, we are not without realization of 
the high importance of such implications. From every practical and 
logical standpoint every nation must speak to every other nation 
through its Chief of State. Here, the President, as the Chief of State, 
in recognizing the continuing validity of treaties between the United 
States and Serbia has acted upon a reasonable basis of fact peculiarly 
within his sphere cf authority. 

There is no exact formula by which it can be determined that a 
change of a nation’s fortunes amounts to a continuance of the old or 
the beginning of a new nation, and there can be no better equipped 
vehicle for decision than the Chiefs of State of the countries concerned. 
If their agreed decisions, when based upon supporting facts, are not 

conclusive, they should at least weigh very heavily. ... 

In our ease, open recognition of treaties between the two countries 
has continued for many years without United States congressional 
interference, a fact negative in nature, yet highly consistent with 
the conclusion that the treaties exist in full effectiveness. 


International aviation—Warsaw Convention 

Dunning v. Pan AMERICAN Worup Airways. 1954 U. S. & C. Av. 
R. 70. 

U. S. Dist. Ct., Dist. of Col., Jan. 7, 1954. Pine, D. J. 


Two passengers on a flight between Lisbon, Portugal, and Johannesburg, 
South Africa, were killed in a crash in Liberia. The tickets had been, 
issued in Paris and Lisbon, respectively. In actions instituted by admin- 
istratrices in the United States District Court for the District of Columbia 
the defendant carrier moved for dismissal or a change of venue on the 
ground that under the Warsaw Convention,’ to which the actions were 
subject, the District of Colimbia was not one of the jurisdictions in which 
plaintiffs’ claims might be brought. Article 28(1) of the convention, on 
which the motion was based, reads as follows: 


An action for damages must be brought, at the option of the plaintiff, 
in the territory of one of the High Contracting Parties, either before 
the court of the domicile of the carrier or of his principal place of - 
business, or where he has a place of business through which the con- 
tract has been made, or before the court at the place of destination. 


149 Stat. 3000. 
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Defendant proved that it was a New York corporation with its principal 
offices in New York City and that it operated no scheduled flights into or 
out of the District of Columbia or the Washington National Airport, the 
latter being used only as an alternate airport for flights diverted by weather 
or other emergency conditions. It argued that the earrier’s ‘‘domicile’’ 
was the place of incorporation, New York, and that the actions could be 
brought only at the carrier’s ‘‘principal place of business,” which was the 
Southern District of New York. Plaintiffs contended, inter alia, that the 
terms ‘‘domicile’’ and ‘‘pzincipal place of business,’’ as used in Article 28 
of the convention, must ba construed ‘‘in the international sense to mean 
the nation of domicile or principal place of business.’’ The court, finding 
that under the provisions of the Warsaw Convention ‘‘these cases had been 
laid in the wreng District and that it is in the interest of justice that these 
cases be transferred,’’ ordered that they be transferred to the United States 
District Court for the Southern District of New York. 

Note: See also Rotterdamsche Bank N.V. v. British Overseas Airways 
Corporation and Aden Airways Lid., [1953] 1 W.L.R. 493 (England, Q.B., 
Feb. 18, 1953). 


Exzpatriation—U. §. Constitution 
TERADA v. Duties. 121 F. Supp. 6. 
U.S. Dist. Ct., Hawaii, May 19, 1954. McLaughlin, C. J. 


Holding that a native-born American citizen who was also a Japanese 
subject was not expatriated by voting voluntarily in a Japanese election 
in 1946, the court declared that Congress had no constitutional power to 
take citizenship away from a native of the United States without his 
consent. Therefore, § 401 (e) of the Nationality Act of 1940, providing 
that a national of the United States lost his nationality by voting in a 
political election in a foreign state, was unconstitutional. This was at 
least true where, as here, the act of voting was an exercise of the rights of ` 
the person’s other nationelity not inconsistent with his- United States 
nationality. The existence of a United States policy favoring wide par- 
ticipation in the Japanese elections, moreover, made it difficult to impute 
from participation therein zonsent to expatriation. ‘‘Without this essen- 
tial element of consent by the citizen, the statutory attempt to expatriate 
the citizen unilaterally is beyond the power of Congress, and therefore 
invalid.” The court also found that.previous service by plaintiff in the 
Japanese Army was involuntary and therefore not productive of ex- 
patriation. 

‘Note: For other cases involving expatriation see Samamego v. Brownell, 
212 Fed. (2d) 891 (5th Cir., May 6, 1954); Linzalone v. Dulles, 120 F. 
Supp. 107 (U. S. Dist. Cs., S.D.N.Y., March 15, 1954); and Gay v. 
Brownell, 120 F. Supp. 319 (U. S. Dist. Ct., Puerto Rico, San Juan D., 
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March 31, 1954), in which nationality by naturalization was held not lost 
by residence over three years in the country of former nationality in 
reliance on issuance of passport and other acts of American Consul acting 
with full knowledge of the facts, 


U.S. foreign policy power—government contracts 
DERECKTOR V. UNITED StaTss.1 
U.S. Court of Claims, July 13, 1954. Madden, J. 


In May, 1947, plaintiff purchased a vessel, the Colonel Johnson, from 
the U. S5. Maritime Commission whose invitation for bids contained the 
following provision: 


.. . The Commission will consent to the transfer of the vessel to~ 
foreign ownership, registry, and flag, pursuant to the applicable pro- 
visions of the Shipping Act, 1916, as amended, provided the transfer 
is made effective within (6) months from the date of award and pro- 
vided, further, the transferee, in the determination of the Commission, 
is not an alien country, or a national or nationals thereof prohibited 
by the Government of the United States from engaging in commercial 
transactions with the United States and its citizens or anyone acting 
on behalf or in the interest thereof. The applicant shall submit such 
evidence as the Commission shall deem necessary in connection with 
such application for transfer. 


On payment of the purchase price, in reply to a letter from the plaintiff, — 
the Maritime Commission wrote: 


The Commission will consent to the transfer of the vessel to foreign 
ownership, registry, and flag as provided in Section 8 of the subject 
Invitation for Bids. 


Plaintiff thereupon organized a Panamanian corporation to take title to 
the ship and obtain Panamanian registry for it. 

In April, 1947, the British Embassy advised the Secretary of State that 
another ship, previously purchased by plaintiff and resold to a Panamanian’ 
corporation, was destined for illegal immigrant traffic into Palestine, and 
that certain other ships owned by the same corporation were being fitted 
cut for the same purpose. Two of the corporation’s ships, including the 
one resold by plaintiff, were later intercepted by the British with illegal 
immigrants on board. On October 18,.1947, the British Ambassador wrote 
to the Secretary of State asking that all possible steps be taken to insure 
that the Colonel Johnson not be allowed to sail until her bona fides had 
been thoroughly established. 

On October 22, 1947, plaintiff applied for permission to transfer the 
ship to Panamanian registry. Upon the request of the State Department 


1A copy of this decision was made available by Mr. William Roy Vallance, Wash- 
ington, D. C. 
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the Maritime Commission withheld approval of the transfer of the plain- 
tiff’s ship until the State Department should withdraw its objection to the 
transfer. On January 22, 1948, the Under Secretary of State ‘‘made a 
firm policy decision’’ the substance of which was: ‘‘The State Department 
will not approve transfer . . . unless the owners . . . enter into a charter 
party with... [a] ... firm of undoubted integrity, giving it full con- 
trol over the operation of the ship, and providing against use of the ship 
in the Palestine immigration trade or sale to a 3rd party.™ The State 
Department adhered to this policy until the British, after the termination 
of the mandate for Palestine, indicated in May, 1948, that they had no 
further interest in the Colonel Johnson. Subsequently, however, the State 
Department insisted that the proposed charter provide against transporta- 
tion of immigrants from Black Sea ports, in the belief that many Com- 
munists were coming to Israel from Rumania. 

The State Department refused consent to an agency agreement with a 
Dutch company, insisting on a charter, which plaintiff was then unable to 
negotiate. Later, a charter party to Dutch interests was arranged con- 
taining a provision that the ship would not call at Black Sea ports and 
transport immigrants therefrom. Upon presenting a certified copy of the 
charter party, plaintiff obtained the requisite permission and transferred 
the ship to Panamanian registry. In August, 1948, the Dutch charter was 
abandoned and plaintiff thereupon sold all the stock in his Panamanian 
corporation, carrying with it the ownership of the ship, to the American 
Israeli Company, which in turn sold the ship to the State of Israel. In 
1949 the ship picked up passengers in Rumania for transportation to 
Israel. 

The court rejected plaintiff’s claim for damages, saying in part: 


Our problem is to determine whether the Maritime Commission’s 
refusal was justified. The refusal was at the behest of the State 
Department. The State Department was moved, in tke beginning 
at least, by representations made to it by the British Government... . 
Britain complained to the United States, through proper channels, 
that our citizens were fitting out ships in our shipyards and recruiting 
crews in our ports, to evade and nullify Britain’s policy with regard 
to her Palestine mandate. The law, as is not unusual in international . 
affairs, was not clear, but the moral obligation not to permit our 
resources to be used as a nuisance to a friendly power was clear. 


After alluding to the Alabama arbitration, the court continued: 


That there was a real danger that the Colonel Johnson would, if it got 
outside the control of the United States, be used to run the British 
blockade, was a natural deduction from the evidence at hand.... 

If it had been possible for the plaintiff to operate his ship under 
American registry and flag, our Government could have controlled 
its voyages. ... But the plaintiff . . . was not willing to spend on 
the ship what it would have cost to put it in class as an American 
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ship, nor to pay the costs of operating it as an American ship. When 
once it had passed to Panamanian ownership and registry, it would 
have been beyond the control of our Government, no matter what it 
did. That it ultimately did ergage in frustrating our own policy 
against transporting immigrants from Communist Rumania to Israel 
‘shows how helpless our Government was once the transfer had been 
accomplished. ... The Governraent defends its apparent breach of 
contract on the ground taat the State Department, responsible for the 
conduct of our foreign relations, had probable cause to believe that if 
transfer was permitted, our foreign relations might be ‘seriously 
prejudiced. As we have indicated above, we think the State Depart- 
ment did have probable zause tc believe as it did. And, so believing, 
we think it had the duty to object to the transfer and that the Mari- 
time Commission had the duty to withhold its consent. 

The State Department’s action was a sovereign act. It was, in 
effect, an embargo. It seems tc have applied to only one ship. But 
we have no doubt taat the same policy would have been applied to any 

. other ship or owner if there had been probable cause to believe that 
it presented the same problem. .’. . If there is any field in which the 
hands of the Government should not be tied, in which it should feel 
free to meet and solve prablems without fear of being charged with 
breach of contract, that field must be peculiarly the field of mter- 
national relations ... the State Department kept well within the 
boundaries of its responsibilities in refusing to let the ship get beyond 
the control of the Government. 


Territorial sea—oneration and effect of Northwest Atlantic Fisheries 
Convention 

COMMONWEALTH v. Trott. 120 N.H.(2d) 289. 

Sup. Jud. Court of Mass., Barnstable, June 10, 1954. Spalding, J. 


Defendants, convicted of dragging for fish in May, 1949, with otter 
trawls during the closed season one and one-half miles off Monomoy Island 
in violation of a State statute, argred, inter alia, that the field of regula- 
tion over the territorial waters of the island had been occupied by the 
Federal Government, relying on the Presidential Proclamation and Execu- ° 
tive Order of September 28, 1945, which declared a policy of preventing 
the depletion of fishery resources, and on the International Convention for 
the Northwest Atlantic Fisheries,’ signed, in pursuance of that policy, on 
February 8, 1949. The court rej2cted these contentions and overruled 
defendants’ exceptions. It pointe] out that no action had been taken 
under the Executive Order and sali: 


Whatever the situation might be if action under it had been taken, 
it is plain that it did not preclude the States, in the absence of such 
action, from regulating fishing along their territorial waters. 


1 This JOURNAL, Supp., Vol. 40 (1946), pp. 46, 48. 
21 U. S. Treaties & Other International Agreements (1950) 477; this JOURNAL, Supp., 
Vol. 45 (1951), p. 40. 
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As for the convention, the court pointed out that by its terms it was to 
become operative “‘upon the deposit of instruments of ratification by four 
signatory Governments,” and that this event did not occur until July 3, 
1950, more than a year after the acts for which defendants had been 
prosecuted. The court went on to say: 


Nor is there any merit in the argument that apart from the conven- 
tion’s operation, certain provisions served notice on the several States 
that the Federal government was asserting jurisdiction over territorial 
waters as against the several States’ jurisdiction. Territorial waters 
are excepted from the convention area set out in art. I, paragraph 1, 
and there follows in paragraph 2 a protection of the claim of ‘‘any 
Contracting Government in regard to the limits of territorial waters 
or to the jurisdiction of.a coastal state over fisheries.’’ Even if these 
paragraphs can be read as affecting Federal-State relations, a doubtful 
proposition at best, see Skiriotes v. Florida, 313 U.S. 69 .. . we find 
nothing in them more affirmative than the declaration of policy set out 
in the Presidential Proclamaticn and dealt with above. 


Sovereign immunity—government corporation 

Koster v. Banco Minero DE Botrvia. (Unreported.) 

N. Y. Supreme Court, Special Term, N. Y. County. Abrams, Ref. 
Report confirmed, N. Y. Law Journal, Feb. 2, 1954, p. 7, Schreiber, J. 
Affirmed without opinion, Appellate Division, lst Dept., N. Y. Law 
Journal, May 12, 1954, p. 8. 


Defendant bank was created by decree of Bolivia ‘‘for promoting and 
developing the important mining industry.’’ Its charter gave it ordinary | 
commercial functions. Its stock was to be owned by the govarnment and 
private individuals. Dividends were to be distributed according to the 
General Banking Law. All the other provisions of that law which were not 
inconsistent with the decree were applicable to defendant bank. A by-law 
of the defendant provided for arbitration between it and the government. 
Defendant had been designated to serve as intermediary between the state 
and Baneo Central, the official state bank, for the acquisition of gold. 
A decree of 1939 nationalized the defendant bank and the government 
bought out the private interests. The same decree provided that the state 
was to be the sole purchaser of minerals and that defendant was to super- 
vise all operations in that connection. A law effective December 12, 1943, 
stated that defendant is a ‘‘state entity, having autonomous and inde- 
pendent legal personality.’’ 

In this action against the bank, a motion was made by the Bolivian 
Ambassador challenging the jurisdiction of the court. The Ambassador 
stated that defendant is an agent and instrumentality of the Bolivian 
Government, that it is a branch of that government, and that its funds are 
government property and not subject to court process. The Ambassador 
had presented his claim of immunity to the State Department which trans- 
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mitted it ‘‘for such consideration as the court may deem necessary and 
proper.” 
The referee rejected the claim of immunity, saying in part: 


An agent, as such, receives none of his principal’s sovereign immunity. 
A. private individual hired by a State as an agent, cannot plead his 
principal’s immunity as a bar co a suit against him arising out of 
dealings carried on in the name of the State (Sloan Shipyards Corp. 
v. U. S. Shipping Board Emergency Fleet Corp., 258 U. S. 549, 567). 


The referee also cited U. S. v. Deutsches Kalisyndtkat Gesellschaft, 31 Fed. 
(2d) 199, and distingnished In Re Investigation of World Arrange- 
ments... , 18 F.R.D. 230,1 on the ground that in the latter case the Anglo- 
Iranian Oil Company was engaged primarily in supplying the British Navy ; 
it was, therefore, a unit of government; the case is inapplicable where the 
government carries on commercial activities. 


Umted Nations—powers of Secretary General 
Untrep Narions v. Canana Asiatic Lines Lrp. [1954] R. P.? 158. 
Canada, Montreal, P. Q., Superior Ct., Dec. 2, 1952. Smith, J. 


In an action instituted by the United Nations, a power of attorney was 
produced, signed by Trygve Lie, Secretary General, and bearing the seal 
of the United Nations. Dismissing defendant’s motion to reject the power 
of attorney, the court held that the latter was prima facie proof of its 
contents and of the authority of its signatory. It pointed out that the 
United Nations had, under Canadian statutory law and the United Nations 
Charter, the legal capacity of a body corporate and juridical personality 
with the right to institute legal proceedings; that the affairs of the United 
Nations are administered by the Secretariat and not by a board of direc- 
tors; and that the chief administrative officer of the United Nations is the 
Seeretary General. 


NorTES 
Deportation of aliens 


In Barber v. Gonzales, 347 U. S. 687 (June 7, 1954), the U. S. Supreme 
Court held that a Filipino citizen who came to the continental United 
States in 1980 made no ‘‘entry’’ for the purpose of application of Section 
19(a) of the Immigrétion Act of 1917 providing for the deportation of 
aliens convicted of crimes involving moral turpitude committed ‘‘after 
entry.” In Galvan v. Press, 347 J. S. 522 (May 24, 1954), it held that 
even though an alien had joined the Communist Party without knowing 
that it advocated violence, he was Ceportable in the absence of a claim that 
he joined the Party ‘‘accidentally, artificially, or unconsciously in appear- 


1 This JOURNAL, Vol. 47 (1953), p. 502. 
2 Rapports de Pratique de Québec. 


d a 
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ance only.’’ Cf. also Quattrone v. Nicolls, 210 Fed.(2d) 518 (ist Cir., 
Feb. 19, 1954) ; certiorari denied, May 24, 1954, 347 U. S. 976. 


Inability of displaced persons to military service 


In U. 8. v. Rumsa, 212 Fed.(2d) 927 (Tth Cir., May 13, 1954), it was 
held that a Lithuanian displaced person admitted to the United States for 
permanent residence was subject to induction into the armed forces under 
the Universal Military Training and Service Act, as amended June 19, 
1951, and that the constitution of the International Refugee Organization 
did not require a finding that the admission of such a person had not been 
for “‘permanent residence.’ The court also said that the question whether 
aliens should be conscripted is one of policy and is to be aecided by the 
political branches of the government. The Act of Congress, furthermore, 
would prevail over any inconsistent prior treaty provisions. 


Military Government in Germany—eff ect 


In Callwood v. Virgin Islands Nat. Bank, 121 F. Supp. 379 (U. S. Dist. 
Ct., Virgin Islands, D. St. Thomas & St. John, Feb. 15, 1954), the court 
regarded as void an assignment of a fund in a bank in Virgin Islands 
executed in 1947 in the American Zone of Occupation in Germany in 
violation of a prohibition in Military Government Law No. 58 (12 F.R. 
7003), quoting with approval the opinion in Re Muller’s Estate, 104 N. Y. S. 
(2d) 133, 187, to the effect that Law No. 53 was ‘‘binding on the court as 
an expression of the dominant policy of the United States.” The transac- 
tion, the court added, being void and not voidable, could not be validated 
by a license obtained from the German Government in 1958. 


Double taxation treaty—effect on limitation of time upon refund claims 


In N. V. Levensverzekering-Maatschappij van de Nederlanden v. U. S., 
121 F. Supp. 116 (U. S. Dist. Ct., Conn., March 23, 1954), a double taxation 
treaty between The Netherlands and the United States which entered into 
force in 1948 (62 Stat. 1757) with retroactive effect to Jan. 1, 1947, was 
held not inconsistent with the application of a reasonable (two-year) 
statutory limitation of time to claims for refunds of overpayments resulting 
from the retroactive operation of the treaty. ` 


Aliens—definition 


A regulation of the U. S. Commissioner of Immigration and Naturaliza- 
tion defining ‘‘alien’’ as including ‘‘any person applying for admission to 
the United States on the ground that he is a citizen or a national of the 
‘United States’? was held void in American President Innes v. Mackey, 120 
F. Supp. 897 (U. S. Dist. Ct., Dist. of Col., April 24, 1953). 
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Treaty with Inthuania—consular functions 


In Matter of Mike Shaskus, N. Y. Law Journal, Jan. 5, 1954, p. 12 (Surr. 
Ct., Kings County), denying a motion by the public administrator to dis- 
miss objections filed by the Consul General of Lithuania on behalf of cer- 
tain persons alleged to be interested in the estate, the court said: ‘‘Under 
the creaty with the de jure government of Lithuania as recognized by the 
United States, the Consul may appear and protect the rights of his na- 
tionals.’? 


War—disability of enemy aliens to sue—statute of limitations 


The decision in De Sayve v. De La Valdene, this JouRNAL, Vol. 48 (1954), 
p. 506, was affirmed without opinion, N. Y. Law Journal, May 5, 1954, p. 
T (App. Div., Ist Dept.). 


Aliens’ rights to estates—treaty of 1881 with Serbia 


The Supreme Court cf California affirmed the decision of the trial court 
in Re Arbulich’s Estate, 257 Pac. (2d) 433 (May 26, 1953; rehearing 
denied, June 18, 1958; certiorari denied, Nov. 30, 1953, 346 U. S. 897; 
rehaaring denied, Feb. 1, 1954, 347 U. S. 908), that a Yugoslav citizen and 
resident took nothing under the will of an American citizen in California, 
since there was a lack of reciprocal rights of inheritance to American 
citizens, as required by the California Probate Codet The court held that 
the question of how a foreign country has construed and applied treaties 
and statutes is a question of fact, 2 finding on which by the trial court 
will not be disturbed on appeal if there is evidence to support it. Article 
II of the treaty of 1881 with Serbiz, 22 Stat. 964, was held insufficient to 
establish the existence of reciprocity, since by its terms it does not seem 
to apply to a case of a U.S. citizen dying in the United States and leaving 
property to a Yugoslav national who is in Yugoslavia; furthermore, it 
gives only most-favored-nation treatment rather than national treatment. | 
The testimony of the Yugoslav Ambassador that the treaty was construed 
and applied so as to give full rights of inheritance to Americans was held 
to serve at most to create a conflict in evidence and not to be controlling 
on the issue of reciprocity. | 


War-—determination of existence—insurance 


In Langlas v. Iowa Life Ins. Co., 33 N.W. (2d) 885 (Iowa, April 7, 1954) 
the court followed Western Reserve Life Ins. Co. v. Meadows, 261 S.W. 
(2d) 554 (Texas), digested in this JOURNAL, Vol. 48 (1954), p. 505, and 
held the Korean conflict a ‘war’? within the meaning of the ‘‘double 
indemnity’’ clause of an insurance policy. See also U. S. v. Ayers, and 


1 For the decision of tha District Court of Appeal, which reversed the trial court, 248 
Pac. (2d) 179, see this JOURNAL, Vol. 47 (1953), p. 323. 
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U. 8. v. Taylor, 22 U. S. Law Week 2526 (U.S. Ct. Mil. App., May 5, 1954), 
holding that certain offenses during the Korean conflict were committed ‘‘in 
time of war’’ within the meaning of Art. 43 of the Uniform Code of Military 
Justice. 


State successton—effect on restrictions on alienation of property 


In Hart v. Gould, 259 Pac. (2d) 49 (Calif. App., July 17, 1958; hearing 
denied Sept. 15, 1953), the court rejected plaintiff’s contenticn that a devise 
of land in Los Angeles County for use as a public park was void on the 
ground that the 1839 grant of the land by the Mexican Governor of Cali- 
fornia provided that it could not be transferred in mortmain. The grant 
was confirmed by a patent issued by the United States after the cession of 
California under the Treaty of Guadalupe Hidalgo of 1848, and the 
California Civil Code of 1872 made void conditions restraining alienation 
of Jand. The court held that any question of restriction on the use of the 
property was to be determined according to American law, there being no 
contrary provision in the treaty of 1848, saying ‘‘The mortmain provision 
in the Mexican grant is superseded by the cession of the property by 
Mexico to the United States, and by the patent of the United States to the 
heirs of the grantee.’’ For other cases involving claims based on the law 
in force before transfers of territory, see Aleut Community of St. Paul 
Island v. U. 8., 117 F. Supp. 427 (Ct. Cl., Jan. 5, 1954); and Tee-hit-ton 
Indians v. U. 8., 120 F. Supp. 202 (Ct. CL, April 6, 1954). Cf. Babu s/o 
Kalu v. Parsram s/o Salam, 1954 Cri. L. J. 795 (India, Madhya Bharat 
High Ct., Indore Bench, Sept. 8, 1953), on effect of state succession on 
criminal jurisdiction of village court. __ 


War—right of enemy alien to sue 


Affirming a judgment for plaintiff in a mortgage foreclosure action, the 
Appellate Court of Indiana rejected the contention that the action should 
have been dismissed or proceedings stayed because the original plaintiff, 
appellee’s decedent, was a citizen and resident of Rumania, saying: ‘‘We 
judicially know that the state of war that now exists between this country 
and Roumania is a mere fiction having its source in the fact that, although 
the war is actually over, its legal status has not been terminated by a peace 
treaty.’’?? Miladin v. Istrate, 119 N.E. (2d) 12 (Appellate Court of In- 
diana, April 29, 1954). . 


War in Palestine—effect on contracts and property 


In Arab Bank, Lid. v. Barclays Bank, [1954] 2 All Eng. L. R. 226 
(House of Lords, April 1 and May 4, 1954), the House of Lords dismissed 


1 Actually, a treaty of peace with Rumania came into force on Sept. 15, 1947, 61 
Stat. 1757. [Ed.] 
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an appeal against a judgment rejecting plaintiff’s claim for the balance 
of an account payable at defendant's branch in the part of Jerusalem 
occupied by Israel. It held that the balance had been rightly paid by 
defendant to the Israeli Custodian of the property of ‘‘absentees,’’ since 
under the English commen law, which had become the law of Israel on this 
subject, plaintiff’s right to repayment was an ‘‘acerued right” and as 
such was suspended rather than destroyed by the outbreak of war between 
Israel and the Arabs; and since the right was ‘‘locally situate’’ in the state 
of Israel, the United Kingdom having recognized de facto Israeli sovereignty 
over the part of Jerusalem occupied ky Israel. 


« # 


BOOK REVIEWS AND NOTES 


The British Year Book of International Law, 1952. H. Lauterpacht 
(editor). London, New York, Toronto: Oxford University Press, 1953. 
pp. viii, 540. Index. 


The twenty-ninth volume of the British Year Book of International Law 
continues the high standards of its immediate predecessors under the 
stimulating editorship of Professor H. Lauterpacht. Mr. GQ. G. Fitz- 
maurice, Principal Legal Adviser to the Foreign Office, concludes the first 
eycle of his articles on ‘‘The Law and Procedure of the International Court 
of Justice’’ with an analysis of the jurisprudence of the Court with 
reference to ‘‘International Organizations and Tribunals.” It is good 
to learn that these outstandingly valuable analyses are to become a regular 
feature of the Year Book. Mr. A. B. Lyons contributes a fourth article to 
his valuable series ? on the conclusiveness of certificates or statements of the 
executive, this time on ‘‘Judicial Application of International Law and 
the ‘Temporizing’ Certificate of the Executive.” 

Mr. ©. Wilfred Jenks, Legal Adviser of the International Labor Or- 
ganization, writing on ‘‘State Succession in Respect of Law-Making 
Treaties,” suggests that the ‘‘revolutionary change in the subject-matter 
of international law,” which has taken place through the conclusion of 
almost 1,000 multipartite instruments of a legislative character during 
little more than a generation, warrants reconsideration of the notion that 
new states are bound, upon coming into existence, only by customary inter- 
national law. Professor Lauterpacht, dealing with “‘The Problem of the 
Revision of the Law of War,’ observes that the four 1949 Geneva Con- 
ventions ‘‘probably cover as much as two-thirds of the traditional law of 
war,’’ and, because of the difficult political decisions involved in revising 
other portions of the laws of war in an atomic and aerial age, he counsels 
caution in major revision at the present time. 

Mr. J. L. Weinstein, in ‘‘Exchanges of Notes,’’ makes an excellent case 
for the necessity of including consideration of such instruments in any 
project on ‘‘The Law of Treaties” such as the International Law Com- 
mission has under study. Mr. Michael Brandon writes on ‘‘The Validity 
of Non-Registered Treaties’; Dr. A. L. Albrecht on ‘‘The Taxation of 
Aliens under International Law’’; Miss Felice Morgenstern on ‘‘ Jurisdic- 
tion in Seizures Effected in Vidlation of International Law’’; Mr. L. B. 
Schapiro on ‘‘Repatriation of Deserters’’; Major R. R. Baxter on ‘‘Con- 
stitutional Forms and Some Legal Problems of International Military 


1 See British Year Books for 1946, 1947, and 1948 for previous articles. 
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Command.” Mr. F. A, Vallat, in an article which is too general in much 
of its treatment, deals with ‘‘The General Assembly and the Security 
Council of the United Nations.” Of the six Notes, reference should be 
made to one by Mr. D. Ottenscoser on ‘‘Termination of War by Unilateral 
Declaration.” An interesting analysis of ‘‘The Recognition of American 
Divorces in England’’ is provided by Mr. J. H. C. Morris. There are also 
interesting digests of cas2s on public or private international law, and the 
book review section. 
The British Year Book of Internaticnal Law is worth its price. ` 


2 


Herpert W. BRIGGS 


The Science of International Law. By Shih Tsai Chen. Taipei, Formosa, 
China: Cheng Hua Printing Co., 1954. pp. xx, 170. 


Most of the Chinese textbooks on international law are primarily based 
on Western sources, but Dr. Shih Tsai Chen’s treatise on this subject uses 
both Chinese and Western materials. It is also interesting to note that 
this is one of the first textbooks on international law since World War II, 
although there have of course been many books on special subjects of in- 
ternational law. 

China, during the past hundred yeazs, has been a victim of European and 
Japanese aggression, both military and diplomatic. Many of China’s 
blunders in World Wars I and II were political or diplomatic, rather than 
military. For instance, although the Japanese Emperor had already an- 
nounced to the world that Japan was about to accept unconditional sur- 
render to the Allies on August 6 and 8, 1945, China nevertheless signed the 
disastrous Chinese-Soviet Treaty of Friendship and Alliance on August 14, 
1945, so as to accept the provisions of the Yalta Agreement to which China 
was not a party. Thus, the concessions to the Soviet Union in Manchuria 
and Mongolia enabled the Chinese Communists, with the help of the Soviet 
Union, to pave the way to the conquest of the China mainland in 1949. 
This error, together with other blund2rs, caused China to lose her peace. 

Since this is a textbook for use in China, it deals mainly with general 
principles and outstanding cases in international law, with particular 
emphasis on China. It fulfills an urgent need not only of Chinese stu- 
dents but also of Chinese statesmen and diplomats to restudy international 
law and diplomacy in the light of rec2nt world developments. 

Dr. Chen not infrequently expresses his personal opinions and conelu- 
sions. As to China’s contribution ‘tc International law, he disagrees with 
most of the other Chinese writers who maintain that the law of nations 
was highly practiced among the var-ous ‘‘states’’ In ancient China. Dr. 
Chen believes that the early practice of ‘‘Comity,’’ ‘‘Rites,’’ ‘‘Protocols,’’ 
between the different ‘‘States’’ of ancient China, and between the ‘‘Bar- 
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barie States’’ and ‘‘the Middle Kingdom” could only be considered 
‘natural law,” and not ‘‘positive international law.” Concerning the 
elements or requirements of a state, and the question of recognition, he 
does not hesitate to express his own ideas. He goes a step further by main- 
taining that the principle of ‘‘ Pacta sunt servanda’’ must be observed; thus, 
even though all the signatories but one of a multilateral treaty want to re- 
nounce the treaty, its sanctity should be maintained (p. 80). He does not 
seem to approve of the principle of ‘‘rebus sic stantibus.” He thinks that 
unless there is a radical change of the situation, the sanctity of the treaty 
must be observed (p. 170). If this theory prevailed, it would imply that 
each signatory of a treaty has a ‘‘reverse’’ veto power, which would make 
‘‘peaceful changes’’ in the conduct of international relations very difficult. 

One of the points of Dr. Chen’s book that merits special mention is his 
presentation of the historical and legal account of the negotiation of 
demarcation of the boundaries between Burma and China. This, by the 
way, serves as a useful guide for understanding the recent charges made 
by the Burmese delegate to the United Nations against Nationalist China 
in regard to Chinese anti-Communist forces within ‘‘ Burmese territories.’’ 

While Dr. Chen includes a list cf outstanding authorities. on international 
law—among many others he mentions George Grafton Wilson and John 
Bassett Moore—he neglects James Brown Scott. As to the Monroe Doc- 
trine, he discusses it up to the Roosevelt announcement of the ‘‘Good 
Neighbor Policy’’ in 1933, but omits mention of the later important United 
States declarations and Pan American Conference decisions. Imperfec- 
tions such as these are quite understandable, for Dr. Chen in his preface 
states that most of the book was written in Chungking, the wartime capital 
of China. He also told this reviewer that his manuscript was lost while 
the Communists were advancing to the Nanking-Shanghai areas. In spite 
of all the handicaps he had while preparing his manuscript, Dr. Chen’s book 
is indeed a contribution to China and the field of international law: 


STEPHEN C. Y. Pan 


La Rilevazione e l’Integrazione del Diritto Internazionale non Seritto e la 
Libertà di Apprezzamento del Giudice. By Giuseppe Barile. Milan: 
A. Giuffrè, 1958. pp. 102. 


Under the influence of Anzilotti and his close followers the Italian school 
of international law during the first part of this century strictly adhered 
to the so-called positivist conception, according to which international law 
would consist almost entirely, if not exclusively, of rules whose source was 
to be found in treaties and other agreements between the members of the 
international community. A. strong reaction, however, developed in the 
early thirties; the weaknesses and insufficiency of the positivist conception 
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were pointed out by Romano and his disciples. At the present time, most 
Italian. scholars no longer accept the tenets of the positivist doctrine; they 
have not reverted, however, to the classic doctrines of natural law postulat- 
ing the existence of a number of fixed and immutable principles and rules 
of international law; they proceed instzad on the assumption that the whole 
fabric of international law undergoes continuous changes in order to adapt 
itself to the historical evolution of the international community. Contrary 
to the doctrine of the positivist school, however, these changes do not take 
place solely by means of agreements Letween the subjects of international 
law; judicial legislation is now deemed to be one of the main sources of 
international law. 

Thes2 new concepts find many interesting applications in the book under 
review. The author, a former judge and now a professor at the University 
of Caténia, is a disciple of Perassi and one of the youngest representatives 
of the new Italian school of international law. The problems dealt with 
in his Dook are those of the finding (rilevazione) and the implementation 
(integrazione) of the unwritten rules of international law. The author 
takes tie position that the rules of inzernational law may be divided into 
two fur.damental groups: written and unwritten law. Written rules chiefly 
consist of treaties and of rules enaczed thereunder; all the other rules 
constitute the so-called unwritten rulas. According to the author, there 
is no structural difference between the various types of unwritten rules, 
such as. for instance, the so-called ‘‘general principles of international law’’ 
and international usage. Both develcped as a result of, and in order to 
satisfy, the historical needs of the international community. 

Unwzitten rules of international law, the author points out, consist of 
general precepts which are not clearly and precisely formulated. Hence 
the difficulty of finding their precise meaning and, furthermore, the neces- 
sity of implementing such rules whenever a particular situation must be 
decidec. on the basis of an unwritten rule of international law. These 
two functions are generally to be performed by the judge; thus, in order 
to decide a particular case, he must irst determine whether there exists 
any ap Dlicable rule of unwritten law: should he so find, he will then imple- 
ment ics broad precepts consistently with the particular features of the 
situaticn before him. Each judge who must apply such unwritten rules 
must be, and is, therefore, endowed with a broad measure of discretionary 
power ‘libertà di apprezzamento) and actually exercises a legislative fune- 
tion. The author resorts to a careful analysis of international cases, for 
the purpose of demonstrating that suca power has been usually recognized 
in international judges. In the exercise of the above power the judge 
must, according to the author, appreciate the historical meaning and func- 
tion of the unwritten law to be applied and at the same time the historical 
questions involved in the situation to be decided. Since the primary 
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obligation of the judge consists in an historical evaluation of both the ques- 
tion to be decided and the legal applicable rules, there is no basic distinction 
in the international judicial process between findings of fact and findings 
of law. Should the judge depart from the principle that his discretion 
must be governed by historical consideration, there would be an abuse 
of discretion on his part which may entail the nullity of his decision. 

It may be assumed that the author’s conclusions are perhaps too far- 
reaching and may lead to extreme consequences. From a strictly logical 
viewpoint, in fact, it might be claimed that if his thesis is correct, there 
is no reason why it should not also govern the construction and especially 
the implementation of treaty law. It is questionable whether the interna- ` 
tional judge is endowed with the broad discretionary and legislative powers 
which the author attributes to him. Be that as it may, this is an original, 
thought-provoking work which shows the vitality and wealth of ideas of the 
Italian school of international law. 

ANGELO PIERO SERENI 


A Study of the Philosophy of International Law as Seen in Works of Latin 
American Writers. By H. B. Jacobini. The Hague: Martinus Nijhoff, 
1954. pp. vili, 158. Index. Glid. 11.50. 


A generation ago it was a question of first importance, in discussing a 
new treatise on international law, to determine whether the point of view 
of the writer was that of a Positivist, an Eclectic, or a Naturalist. Al 
three designations had a fairly specific meaning and it was not too dif- 
ficult to classify the particular writer as belonging to one group or another. 
But today distinctions are not so sharp as they used to be, and while it is 
still possible, for example, to set Kelsen over against Lauterpacht, the 
great majority of writers fall into the Eclectic group, those who begin with 
actual practice and end with reference to the ideals set forth in the 
Charter of the United Nations and other similar documents. 

Be that as it may, Professor Jacobini’s survey of the works of Latin 
American writers is both interesting and informative, and it will un- 
doubtedly surprise many students to find the wealth of Latm American 
contributions to international law. It is significant that in analyzing the 
writers of the twentieth century as distinct from those of the nineteenth, 
he omits the classification ‘‘Naturalists,’’ although to the reviewer this last 
group could equally well be found represented by the works of Accioly, 
Podestá Costa and Ulloa as by those of the academic descendants of Vattel, 
taking ‘‘natural law” as meaning the fundamental moral principles which 
are the tradition of Christian civilization. 

A closing chapter deals with the controversial field of ‘‘ American Inter- 

national Law,’’ and it undertakes to present a brief statement of the thesis 
of Alejandro Alvarez followed by the opposing points of view of a number 
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of writers whose position is perhaps best summarized by the observation of 
the Dominican writer, Sanchez y Sanchez, that 


Tre adjective [American] must not be taken as the expression of a 
distinct law, but as the expression of a particular application of 
geaeral and universal public international law. 


C. Q. Fenwick 


Teritorijalno more. By Milovan Zoričić. Zagreb: Yugoslav Academy of 
Aris and Sciences, 1953. pp. viii, 270. Index. i 


The author, Milovan Zoričić, is a well-known Yugoslav expert on ad- 
ministrative and international law. As such, and being also a favorite of 
the Royál House, he was entrusted with the highest administrative posi- 
tions in pre-war Yugoslavia, serving for several years as the Governor of 
the Department of Zagreb and later as the Chief Justice of the Administra- 
tive Court. In the early thirties he was appointed as the Yugoslav repre- 
sentative in the government of the League of Nations for the Saar Ter- 
ritory. After World War II Dr. Zoričić was one of those who knew how 
to ada>t himself to the ‘‘new order” in Yugoslavia and was subsequently 
appointed by the Yugoslav Communist Government as a Judge of the 
International Court of Justice representing the Federative People’s Re- 
publie of Yugoslavia. 

Henze, in view of the author’s official position and his spiritual trans- 
formation, the reader expects to find in his presentation of the subject of 
territorial waters some new approach to this important sector of interna- 
tional law, in accordance with the tenets of the People’s Socialist Law 
which constitutes the legal creed of contemporary Yugoslav jurists. In- 
stead, except for some candid utterances in favor of the socialist legal 
principles, the book, written in the Serbo-Croatian language, discusses the 
subjees in a scholarly manner, using as references many standard works 
on int2rnational law, and thus fails to define some original ideas which 
might have been expected from this distinguished people’s jurist who in 
many respects could be denominated the ‘‘Yugoslay Vyshinsky.’’ In 
general the work is an attempt to cover in a summarized form the problems 
involved in the definition of, delimitation of, and rights over, territorial 
waters. From this point of view, the book is a successful scholarly ac- 
complishment in which the long experience and wide knowledge of the 
writer are clearly visible. 

In his analysis the author gives, first, a brief historical survey of the 
develooment of the international law of the sea, and then presents various 
concerts of the open sea, territorial waters, inland waters and adjacent 
zone. His further inquiry relates to the issues connected more specifically 
to the determination of the limits of territorial waters, and investigates 
different aspects of international law determining the contemporary aspects 
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of territorial waters and the adjacent zone. In addition, the work reviews 
extensively the right of jurisdiction of coastal states in territorial waters 
in administrative matters, the commission and protection of crimes, the 
application of civil law rules, fishing regulation, and the rights and duties 
of foreign ships in territorial waters. 

The book is a notable contribution to Yugoslav legal literature, in which 
works of this type are scant. It may be very useful to Yugoslav students 
of international law because of its fine historical and actual survey of the 
topic with emphasis on the formulation of legal decisions reached on 
various occasions by international organizations and international courts. 
For foreign inquirers, the work is of interest because it defines the official 
Yugoslav attitude on the delimitation and description of territorial waters 
pursuant to the Yugoslav law on territorial waters of December 1, 1948. 


Branko M. PEŠELJ 


Derecho de Asilo. By Lucio M. Moreno Quintana. Buenos Aires: Im- 
- prenta de la Universidad, 1952. pp. 124. 


The distinguished Argentine writer here gives us an anélysis, in legal 
terms, of a practice which he describes as ‘‘deeply rooted in the Spanish- 
American juridical conscience.” Authorities are cited and the provisions 
of Latin American treaties examined side by side with established prac- 
tice. A closing chapter deals with the Haya de la Torre Case before the 
International Court of Justice, whose decisions of 1950 and 1951 the author 
defends as being ‘‘neither arbitrary, nor prejudiced, nor eontradictory.”’ 
The volume should now be read in the light of the draft convention adopted 
at Buenos Aires in 1958 by the Inter-American Council of Jurists and 
revised at Caracas by the Tenth Inter-American Conference. 


C. G. Fenwick 


The British Honduras-Guatemala Dispute. By L. M. Bloomfield. Toronto: 
Carswell Co., 1958. pp. vi, 284. .Appendix. Index. $5.00. 


The demand is current today that colonies be given up, either to inde- 
pendence or to some other nation. The subject of this book is along this 
line, but the dispute with which it deals goes back for a century. The 
story of the feud between Britain and Guatemala over British Honduras 
has been outlined by Mr. Bloomfield in both historical and legal senses. 
It appears that both England and Guatemala desire a legal settlement, but 
are somehow unable to agree on a tribunal, or whether the tribunal should 
decide ex aequo et bono. The author suggests that a solution could be 
reached either by withdrawal of the Guatemalan reservation to her accept- 
ance of the Optional Clause, or by agreement to trial ex aequo et bono. 
The appendices contam some seventy-five pages of documentary materials, 
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a bibliography and a map. The book throws light upon a situation little 
known beyond the fact that a dispute exists, and the author deserves our 
thanks for a useful contribution. 

CLYDE EAGLETON 


Problems of Public and Private International Law. Grotius Society 
Transactions for the Year 1952. Vol. 38. London: 1953. pp. xxxiv, 
170. 25 s. ` 


This small volume contains a great deal of valuable material, which can 
be no more than listed here. It gives an account of the meeting of the 
Grotius Society at which, in the morning session, Professor Henri Rolin 
discussed with much skepticism the European Defense Community and, in 
the afternoon session, two British del2gates to the 1951 Hague Conference 
on Private International Law, Professors B. A. Wortley and G. C. Cheshire, 
discussed the problems of that conference. The following papers were read 
before the Society during the year: ‘‘The Residence of the Individual in 
Anglo-American Law,’’ by A. Farnsworth, who concluded with the state- 
ment that ‘‘ American law has not rid itself of the idea that intention is 
essential to constitute residence’’; ‘‘The Problem of Neutrality under the 
United Nations,” by T. Komarnicki, from which one would conclude that 
neutrality is not gone but is modified into ‘‘non-belligerency,’’ an unsatis- 
factory legal status; ‘‘The Handling of Foreign Law by English Practi- 
tioners,’’ by Professor F. H. Lawscn, a study of supply and training; 
‘‘International Authority and the Enforcement of Law,’’ by Charles Reith, 
an argument for an international police; ‘‘The Meaning and Scope of 
Article 38(1) (c) of the Statute of the International Court of Justice,” by 
Professor H. C. Gutteridge, discussed more fully by Dr. Bin Cheng; from 
the viewpoint of interest of this reviewer, an outstanding article by G. G. 
Fitzmaurice on ‘‘The United Nations and the Rule of Law,’’ which brings 
out the insufficient respect for law in the current practice of the United 
Nations; and ‘‘Some Aspects of the Anglo-Norwegian Fisheries Case,’’ by 
R. O. Wilberforce, which gives interesting information as to the prepara- 
tion for such a trial, and suggests that the opinion of the Court was not 
sufficiently reasoned. 

CLYDE EAGLETON 


Problems of Stability and Progress in International Relations. By Quincy 
Wright. Berkeley and Los Angeles: University of California Press, 
1954. pp. xiv, 878. $5.00. 


This volume, published in honor of Hans Kelsen, brings together in 
convenient and accessible form nineteen of Professor Wright’s essays, 
written between 1946 and 1952, and adds two new essays on ‘‘institutional- 
izing’’ international peace and security, especially written in honor of 
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Professor Kelsen. These essays are here presented under the seven head- 
ings of Institutionalizing International Peace and Security, Progress in 
International Organization, Politics and International Stability, Education 
and International Stability, Law and International Stability, and Tech- 
nology and International Stability. The two essays under the titles of 
‘‘Should International Peace and Security be Institutionalized?’’ and 
‘How Can International Peace and Security be Suitably Institutional- 
ized?’’ are intended as a summary of Professor Wright’s more abstract 
ideas upon ‘‘the general problem of stability and progress in international 
relations’’ (p. ix), and the other essays are offered in elaboration and illus- 
tration of such ideas. The changes in peoples’ expectations since 1946 
date a few of the essays, but most of them, such as ‘‘ Accomplishments and 
Expectations of World Organization,’’ first published in the Yale Law 
Journal in 1946, were written with such prophetic insight that they read 
as if contemporary. 

For stating his major thesis Professor Wright begins by contrasting 
‘‘the material point of view,” from which, in terms of ‘‘economiec inter- 
dependence, of effective and abundant communication, and of vulnerability 
of each people to influences military, economic and propagandistice from 
the most remote quarters, it may indeed be said that one world exists,’’ 
with ‘‘the point of view of symbolic loyalties and institutional effective- 
ness,’’ from which it ‘‘is far from true” that we have one world (pp. 10, 
11). Hence he formulates ‘‘the outstanding problem of international 
relations’’ as follows: | 


International peace and security require a centralization of institu- 
tions of information, education, regulation, and control at a rate 
proportional to the development of economic and cultural inter- 
dependence among nations and of vulnerability of each to destructive 
attack by others. (pp. xi, 15.) 


For achievement of this global desideratum he offers no magical formula 
or grandiose solution. His primary emphases are upon further develop- 
ment of the ‘‘science’’ of international relations and upon education. He 
sees that the creation of appropriate institutions is dependent upon a very 
real consensus of the peoples of the world with respect to such values as are 
incorporated in the United Nations Charter, but, in the present context of 
bitter world ideological struggle, he does not expect such a consensus to 
come easily or quickly. He recommends, in the various essays following 
and illustrating his introductory theme, the increasing use of all mstru- 
ments of policy, and increasing co-operation with respect to all the values 
of a free society, for hastening such a consensus. His summary conclu- 
sion is 

that the institutionalization of peace and security can proceed through 


the development of a science of international relations, through more 
extensive education in that science, and through the developments of 


682 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the international institutions which exist, but that the key task is that 
of interpreting the powers and functions of these institutions so that 
their authority wil. develop in pace with the opinion necessary to 
support it. (p. 86.) 


This final need is for an appropriate, non-destructive balance between 
progress (the welcoming of change) and stability (the fear of change). 

In days of increasing demands for withdrawal by the United States from 
the United Nations, it is difficult to disagree with Professor Wright about 
the importance of education. One can only hope that such education will 
proceed rapidly enough to justify the author’s restrained optimism that 
the cause of international law, and of course all that such law represents, 
‘is not hopaless’’ (p. 272). The remark attributed to Elihu Root, that 
“if the people are going to conduct foreign relations they ought to know 
something about the business’’ (p. 22), could scarcely be more aptly 
applied. 

It is perhaps too much to ask of an author that he should in a collection 
of casual essays make completely explicit his theory of world power and 
social processes and of the rôle of Jaw in such processes.t Failure to come 
clear on a few critical points does, however, weaken the total impact of 
Professor Wright’s customarily brilliant synthesis of ‘‘realism’’ and 
‘‘idealism.’’ Thus, the contrast between ‘‘law’’ and ‘‘power,’’ suggesting _ 
that it is ‘‘elearly impossible for states to be guided predominantly at the 
same time by precepts both of power and of law’’ (p. 68), uses both words 
in very limited senses and could be confusing. Similarly, the contrasting 
of ‘‘international law’’ and ‘‘other aspects of international relations’’ 
which ‘‘tend to proceed from particular and practical points of view’’ on 
the ground that international law proceeds ‘‘from the universal and ideal 
points of view’’ and ‘‘seeks norms of behavior and procedures for realizing 
them which give consideration to more remote interests, consequences, 
and possibilities’? (p. 198) may obscure that what the student of law is 
actually observing is a flow of decisions, and that comprehensive inquiry 
about such decisions must include descriptive and predictive tasks as well 
as preferential or normative—and preferential or normative tasks from 
short-term as well as lcng-term, and regional as well as universal, perspec- 
tives. Removal of some of the ambiguity in the concept of law, and in 
appropriate intellectual tasks, might suggest a much broader rôle for ‘‘the 
science of politics’’ than the emphasis upon the virtues of compromise and 
tolerance so correctly stressed (p. 127), a more consequential comple- 
mentary impact of law upon public opinion (p. 39), and some caution 
about insistence that a ‘‘world state” (obviously admitting of many dif- 
ferent alternatives in the organization of power) is indispensable to 
‘security through law’’ (p. 78). 


1 Such theory is of course made explicit in high degree in the author’s classic Study 
of War, Vols. I and IT (1942). 
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With most of Professor Wright’s particular eonclusions—such as with 
respect to the legality of the United Nations action in defense of Korea, 
the President’s authority to send armed forces to Korea to assist the United 
Nations, the impact of the United Nations Charter upon traditional con- 
ceptions of war and neutrality, the recognition of the individual as a sub- 
ject of international law, the application of the Bill of Rights to the treaty 
power in the United States Constitution, the impoliey of the proposed new 
limitations upon the treaty power, and so on—the reviewer is so much in 
agreement that criticism is difficult. With a deference and with admira- 
tion, the reviewer can only join with Professor Oliver, author of a gracious 
foreword, in proclaiming that Professor Wright has, with “ʻa wise, sane, 
intelligent view of the whole,’’ once again made a pre-eminent contribution 
to that education, both realistic and idealistic, for which he so eloquently 
pleads. 


Myres 8. McDougau 


Foreign Relations of the United States, 1935. Vol. I (pp. xeviii, 1074), 
$4.25; Vol. III (pp. eviii, 1128), $4.50; Vol. IV (pp. lxxxix, 988), $4.00. 
Washington: Government Printing Office, 1953. Index for each volume. 


These volumes record American diplomacy at a time when there were 
many unsettled international problems in the political and economic realms, 
and when the United States had not moved very far toward assumption 
of the type of international responsibility which the naticn was subse- 
quently to accept. Volume I comprises ‘‘General’’ material as well as 
that on the Near East and Africa, Volume III relates to the Far Hast, and 
Volume IV, to the American Republics. In view of the developing tensions 
in the Far East and worsening relations between Japan and the United 
States, it is not surprising to find more than 500 pages given to the ‘‘Far 
Eastern Crisis,’’ as well as sizeable sections on China and Japan, respec- 
tively. In spite of the changes which have occurred in the intervening 
nineteen years, some of the problems touched upon in these volumes are 
suggestive of recent and current ones, such as, for example, British- 
American co-operation on Far Eastern policy (Vol. ITI, pp. 618, 616, 886), 
the attitude which the United States should take with respect to internal 
difficulties in Guatemala (Vol. IV, p. 614), Communist propaganda in the 
Far East (Vol. III, p. 440), and Russian attitudes with respect to the 
Turkish Straits (Vol. I, p. 1030). 

Mussolini’s move against Ethiopia elicited various expressions of opinion, 
such as one foreign minister’s suggestion that it was folly for anyone to 
attempt an idealistic point of view in the face of the situation with which 
the world was confronted (Vol. J, p. 712), and an Americen diplomat’s 
observation that ‘‘Popular clamor at home is not to be weighed in the 
same scales with treaty obligations’’ (zbid., p. 826). On the international 
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economic front it was a period when the reciprocal trade agreements pro- 
gram was getting well under way. Trans-Atlantic air transport service 
was still in the discussion stage. 

Specialists in international law, as distinct from analysts of international 
relations in a more general sense, will find in these volumes material on 
various matters of perhaps more than passing interest, which can only 
be referred to illustratively in a short review. They include the effect of 
change of conditions (the emergence of Russia as a great Power) on the 
binding nature of the Nine-Power Treaty (Vol. III, p. 153), the vitality 
of the Pact of Paris (Vol. I, pp. 748-749, 828), the reconcilability of 
sanctions with the provisions of pre-existing commercial treaties (1bid., 
pp. 825, 828), the effect of recognition of a protectorate upon pre-existing 
eapitulatory rights in the protected country (tbid., p. 965), a Japanese 
official’s description of Mr. Hull’s statement to the press on December 5, 
1985, as ‘‘only a reiteration of the principles of international law” (Vol. 
III, p. 477), a Chinese officer’s mention of the American Legation’s habit 
of continually referring to treaty stipulations (tbid., p. 675), challenge of 
the doctrine that any government could set up a decision of its tribunals 
as a bar to an international claim where such decision was in violation of 
international law (Vol. IV, p. 473), and the legal limits of territorial 
waters (Vol. I, p. 918, and Vol. IV, p. 515). 

The high editorial standards previously set by the officers of the Depart- 
ment of State in charge of the Foreign Relations have been maintained 
- in these volumes. The record is a full one, although in some instances 
(as in Vol. III, p. 1052, note 21), the fact that a particular paper is not 
printed may leave the reader without a complete understanding of the 
American position on a particular point, and may lead the investigator 
to supplement from manuscript sources when the latter become accessible. 


Ropert R. WILSON 


United States Economic Policy and International Relations. By Raymond 
F. Mikesell. New York: McGraw-Hill Book Co., 1952. pp. xii, 342. 
Index. $4.75. 


This volume presents a readable and realistic analysis which should be 
useful to the specialist in international law and international polities as 
well as to economists. Part I, comprising six chapters, relates to American 
economie policies in the interwar period (1919-1939), Part II (twelve 
chapters) to American economic policies after 1939. 

The author takes a strongly internationalist point of view, but is 
apparently under no illusions with respect to the difficulties involved. 
“Rules of fair trading determined in accordance with the -principles of 
mutual commercial advantage,’’ he submits, ‘‘are possible in a world of 
capitalist, socialist, anc ‘mixed’ economies’’ (p. 4). He has much to say 
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concerning relations with underdeveloped countries, and refers to the 
‘‘growing unrest on the part of hundreds of millions of pecple who after 
countless generations of unquestioning acceptance of their traditional 
manner of living have suddenly yearned for and demanded a social and 
economic revolution’’ (pp. 223-224). 

Professor Mikesell points out some inconsistencies in American policy (as 
at pp. 1, 60, 167). He addresses himself clearly to problems presented, 
and makes suggestions of lines along which he believes prcgress may be 
made. Too brief a section would seem, in the opinion of the reviewer, to 
have been devoted to certain topics, such as treaties of friendship, com- 
merce and navigation (pp. 233-234). The rôle of economic policy in a 
divided world receives proper emphasis. Professor Mikesell observes: 


The dream of a world order based on the prewar system of a large 
number of independent sovereign states whose mutual problems would 
.be dealt with in democratic fashion through international economie 
and political institutions has been shattered. (p. 314.) 


He would, however, have the United States work largely through the 
United Nations and its specialized agencies, and believes that national 
economic defense must ‘‘give way to a program of international economic 


defense” (p. 312). 


RosrrT R. WILSON 


Southeast Asia in the Coming World. By Philip W. Thayer (ed.) et al. 
Baltimore: Johns Hopkins Press, 1953. pp. xii, 306. Index. $4.75. 


The Struggle for Indochina. By Ellen J. Hammer. Stanford: Stanford 
University Press, 1954. pp. xviii, 330. $5.00. 


These two books typify the two developing trends in American scholastic 
writing on Southeast Asia. The first is an ambitious attempt to portray 
many aspects of life in this region, and to generalize on the area as a whole. 
The second is a meticulously detailed study of a single problem in a single 
country. Both methods have their faults and their virtues. 

Southeast Asia in the Coming World is dedicated to the idea that 
Americans have just become aware of Southeast Asia, and that there is 
a need for wide diffusion of general ideas about the area as a whole. The 
failure of this idea is that, as the new nations of Southeast Asia become 
more important and more active on the world scene, the similarities among 
them which once made the area a coherent unit for study tend to disappear 
or to lose importance. The editor in this case has tried to take account of 
this fact. The chapters range from such very general subjects as ‘‘Cur- 
rent Problems in Cultural Borrowing in Southeast Asia’’ to such very 
specific ones as ‘‘The Future of Adat Law in the Reconstruction of Indo- 
nesia.’’ It is a useful effort, but the danger of falling between two stools 
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is ever present. Inevitably, the march of events has made some portions 
of the book out of date. This is especially true of Chapter I on ‘‘United 
States Policy in Southeast Asia’’ by former Assistant Secretary of State 
John M. Allison. 

The Struggle for Indochina is dedicated to the idea that detailed knowl- 
edge of the background and the events leading up to a situation is essen- 
tial to a true understanding of it. As such it is on sounder ground than 
the more general study. However, it is a book for the specialist. There 
is a feeling that this problem—the Viet Minh movement—is ‘somewhat 
apart from what is happening in the rest of the area. This book suffers 
less from the ‘‘dating’’ problem than the one discussed above. 

Perhaps both approaches are essential to an understanding of this’ 
newly important area, and surely both are useful; but it will take a genera- 
tion of such studies—both general and detailed——before any significant 
number of Americans have anything like the self-confidence regarding 
Southeast Asian problems which they now have toward the problems of 
Europe, for example. . 

Lawrence W. WADSWORTH 


Toward a Stronger Foreign Service. Report of the Secretary of State’s 
Public Committee on Personnel. (Department of State Publication 
5458.) Washington: Government Printing Office, 1954. pp. viii, 70. 
Appendixes. 30¢. 


The long awaited report of the Secretary of State’s Public Committee 
on Personnel appeared in June, 1954. It contains ten short chapters, 
each with adequate sub-headings and numerous passages in heavy type; 
in addition there are eleven appendixes, ten of which are statistical in 
form. The over-all effect of the publication is both pleasing and useful. 
The general reader as well as the student considering the problem of the 
professional corps in the modern world of diplomacy should find this report 
worthy of attention. The problem, in the opinion of the Committee, is a° 
serious one. 

The report, commonly known as the Wriston Report, is a penetrating 
study into the need of a professional corps of ‘‘generalists’’ and specialists 
who are ‘‘our first line of defense in peacetime.” The Committee of eight 
persons, including as an ex officio member the Deputy Under Secretary of 
State, came up with the observation that the Foreign Service had been 
standing still while the world responsibilities of the American nation have 
been expanding. It devoted itself, therefore, to the task of discovering 
the reasons and preparing recommendations. It concluded that ‘‘the 
personnel base’’ must be broadened so both the Department of State and 
the Foreign Service can reinforce ‘‘their senior personnel at the highest 
levels of diplomacy.” The Committee, in the letter transmitting the docu- 
ment to the Secretary, urged him to take action ‘‘now’’ to 
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(1) imtegrate the personnel of the Department of State and the 
Foreign Service, where their official functions converge. .. . 


(2) improve and broaden the recruitment methods’ of the Foreign 
Service, utilizing among other things a nationwide system of com- 
petitive scholarships. . 


It specifically recommended an integrated service with a strength of at 
least 3,900 officers and an annual intake of about 500 officers through Class 
6.. This figure of approximately 500 additions within one year stands 
strongly'in contrast to the figure of 840, the total number of appointments 

. made at the lowest class for the period since January 1, 1945. During that 
same period 228 persons joined by lateral entry. The Committee is most 
emphatic that the process of lateral entry should be continued as provided 
by the 1946 Act, with added inducements. 

It is encouraging to know that existing legislation would permit the 
carrying out of many of these recommendations. A foreign service scholar- 
ship program modeled after the Naval Reserve Officers’ training program 
would demand authorization. As it is a suggestion of merit and should 
attract competent men and women in schools and universities throughout 
the country, it is strongly hoped that it will receive favorable consideration 
by the proper authorities. 


Mary E. BRADSHAW 
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NORTH ATLANTIC TREATY ORGANIZATION 


AGREEMENT ON THE STATUS OF THE NORTH ATLANTIC 
TREATY ORGANISATION, NATIONAL REPRESENTATIVES 
AND INTERNATIONAL STAFF? 


Signed at Ottawa September 20, 1951; in force May 18, 1954 


The States signatory to the present Agreement, 


Considering that for the exercise of their functions and the fulfilment 
of their purposes it is necessary that the North Atlantic Treaty Organi- 
sation, its international staff and the representatives of Member States 
attending meetings thereof should have the status set out hereunder, 


Have agreed as follows: 


PART I.-—-GENERAL 


ARTICLE 1 
In the present Agreement, 


(a) ‘the Organisation’’ means the North Atlantic Treaty Organisa- 
tion consisting of the Council and its subsidiary bodies; 

(b) “the Council” means the Council established under Article 9 of 
the North Atlantic Treaty and the Council Deputies; 

(c) ‘‘subsidiary bodies’’ means any organ, committee or service es- 
tablished by the Council or under its authority, except these to which, in 
accordance with Article 2, this Agreement does not apply: 

(d) “Chairman of the Council Deputies’’ includes, in his absence, 
the Vice-Chairman acting for him. 


1 Senate Exec. U, 82d Cong., 2d Sess.; Treaties and Other International Acts Series, 
No. 2992. Ratifications have been deposited on behalf of Canada, Denmark, Iceland, 
Luxembourg, The Netherlands, Norway, Turkey (signatory Oct. 2, 1953) and the 
United States. 

At the time of signature of the NATO Agreements on the Status of Forces, and 
Status of the Organization, National Representatives and International- Staff, and the 
Protocol on the Status of International Military Headquarters, a deelaration was made 
on behalf of the governments of Belgium, Luxembourg and The Netherlands that their 
forces and nationals ‘‘may not avail themselves of the provisions’’ of the agreements 
‘‘to claim in the territory of one of the afore-mentioned Powers any exemption which 
they do not enjoy in their own territory, with respect to duties, taxes and other dues, 
which have been or will be standardized under the terms of conventions which have been 
or will be concluded for the purpose of bringing about the Economic Union of Belgium, 
Luxembourg and the Netherlands.’’ l l 
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- ARTICLE 2 . 


The present Agreement shall not apply to any military headquarters 
established In pursuance of the North Atlantic Treaty nor, unless the 
Council decides otherwise, to any other military bodies. 


ARTICLE 3 


The Organisation and Member Stazes shall co-operate at all times to 
facilitate the proper administration of justice, secure the obseryance of 
police regulations and prevent the occurrence of any abuse in connexion 
with the immunities and privileges set out in the present Agreement. If 
any Member State considers that there has been an abuse of any immunity 
or privilege conferred by this Agreement, consultations shall be held be- 
tween, that State and the Organisation, or between the States concerned, 
to determine whether any such abuse has occurred, and, if so, to attempt 
to ensure that no repetition occurs. Notwithstanding the foregoing or any 
other provisions of this Agreement, a Member State which considers that 
any person has abused his privilege of residence or any other privilege or 
immunity granted to him under this Agreement may require him to leave 
its territory. 

PART Il.—-THE ORGANISATION 


ARTICLE 4 


The Organisation shall possess juridical personality; it shall have the 
capacity to conclude contracts, to acquire and dispose of movable and im- 
movable property and to institute lega_ proceedings. 


ARTICLE 5 


The Organisation, its property and assets, wheresoever located and by 
whomsoever held, shall enjoy immunity from every form of legal process 
except in so far as in any particular case the Chairman of the Council 
Deputies, acting on behalf of the Organisation, may expressly authorise 
the waiver of this immunity. It is, however, understood that no waiver of 
immunity shall extend to any measure of execution or detention of 
property. | 

ARTICLE 6 


The premises of the Organisation skall be inviolable. Its property and 
assets, wheresoever located and by whcmsoever held, shall be immune from 
search, requisition, confiscation, expropriation or any other form of inter- 
ference. — 

ARTICLE 7 


The archives of the Organisation and.all documents belonging to it or 
held by it shall be inviolable, wherever located. 
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ARTICLE 8 


1. Without being restricted by financial controls, regulations or mora- 
toria of any kind, 


(a) the Organisation may hold currency of any kind and operate ac- 
counts in any currency; 

(b) the Organisation may freely transfer its funds from one country 
to another or within any country and convert any currency held by it 
into any other currency at the most favourable official rate of exchange 
for a sale or purchase as the case may be. 


2. In exercising its rights under paragraph 1 above, the Organisation 
shall pay due regard to any representations made by any Member State 
and shall give effect to such representations in so far as it is practicable 
to do so. 

ARTICLE 9 


The Organisation, its assets, income and other property shall be exempt: 


(a) from all direct taxes; the Organisation will not, however, claim 
exemption from rates. taxes or dues which are no more than charges for 
publie utility services; 

(6) from all customs duties and quantitative restrictions on imports 
and exports in respect of articles imported or exported by the Organisa- 
tion for its official use; articles imported under such exemption shall not 
be disposed of, by way either of sale or gift, in the country into which 
they are imported except under conditions approved by the Government 
of that country; 

(c) from all customs duties and quantitative restrictions on imports 
and exports in respect of its publications. 


ARTICLE 10 


While the Organisation will not as a general rule claim exemption from 
excise duties and from taxes on the sale of movable and immovable prop- 
erty which form part of the price to be paid, nevertheless, when the Or- 
ganisation is making important purchases for official use of property on 
which such duties and taxes have been charged or are chargeable, Member 
States will whenever possible make the appropriate administrative arrange- 
ments for the remission or return of the amount of duty or tax. 


ARTICLE 11 


1. No censorship shall be applied to the official correspondence and other 
official communications of the Organisation. 

2. The Organisation shall have the right to use codes and to despatch 
and receive correspondence by courier or in sealed bags, which shall have 
the same immunities and privileges as diplomatic couriers and bags. 
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3. Nothing in this Article shall be construed to preclude the adoption 
of appropriate security precautions to be determined by agreement between 
a Membər State and the Council acting on behalf of the Organisation. 


PART II. REPRESENTATIVES OF MEMBER STATES _ 


ARTICLE 12 


Every person designated by a Member State as its principal permanent 
representative to the Organisation in the territory of another Member 
State, and such members of his official staff resident in that territory as 
may be agreed between the State which has designated them and the Or- . 
ganisation and between the Organisation and the State in which they will 
be resident, shall enjoy the immunities and privileges accorded to diplo- 
matic representatives and their official staff of comparable rank. 


ARTICLE 13 


1. Ary representative of a Member State to the Council or any of its 
subsidiary bodies who is not covered by Article 12 shall, while present in 
the territory of another Member State for the discharge of his duties, enjoy 
the following privileges and immunities: 


(a) the same immunity from personal arrest or detention as that ac- 
corded to diplomatic personnel of comparable rank; 

(b> in respect of words spoken or written and of acts done by him 
in his official capacity, immunity from legal process; | 

(c) inviolability for all papers and documents; 

(d> the right to use codes and to receive and send papers or corre- 
spondence by courier or in sealed bags; 

(e) the same exemption in respect of himself and his spouse from 
immigration restrictions, aliens’ registration and national service obli- 
gations as that accorded to diplomatie personnel of comparable rank; 

(f) the same facilities in respect of currency or exchange restrictions 
‘as ar2 accorded to diplomatic personnel of comparable rank; 

(g? the same immunities and facilities in respect of his personal bag- 
gage as are accorded to diplomatic personnel of comparable rank; 

(A: the right to import free of duty his furniture and effects at the 
time of first arrival to take up his post in the country in question, and, 
on the termination of his functions in that country, to re-export such 
furniture and effects free of duty, subject in either case to such con- 
ditions as the Government of the country in which the right is being 
exercised may deem necessary; 

(i) the right to import temporarily free of duty his private motor 
vehicle for his own personal use and subsequently to re-export such 


1R, 
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vehicle free of duty, subject in either case to such conditions as the 
Government of the country concerned may deem necessary. 


2. Where the legal incidence of any form of taxation depends upon 
residence, a period during which a representative to whom this Article 
applies is present in the territory of another Member State for the dis- 
charge of his duties shall not be considered as a period of residence. In 
particular, he shall be exempt from taxation on his official salary and 
emoluments during such periods of duty. 

3. In this Article ‘‘representative’’ shall be deemed to include all repre- 
sentatives, advisers and technical experts of delegations. Hach Member 
State shall communicate to the other Member States concerned, if they so 
request, the names of its representatives to whom this Article applies and 
the probable duration of their stay in the territories of such other Member 
States. 

ARTICLE 14 


Official clerical staff accompanying a representative of a Member State 
who are not covered by Articles 12 or 13 shall, while present in the territory 
of another Member State for the discharge of their duties, be accorded the 
privileges and immunities set out in paragraph 1 (b), (e), (e), (f), (R) 
and (i) and paragraph 2 of Article 13. 


ArtTIcLe 15 


Privileges and immunities are accorded to the representatives of Member 
States and their staffs not for the personal benefit of the individuals them- 
selves, but in order to safeguard the independent exercise of their func- 
tions in connection with the North Atlantic Treaty. Consequently a Mem- 
ber State not only has the right, but is under a duty tc waive the immunity 
of its representatives and members of their staffs in any case where, in its 
opinion, the immunity would impede the course of justice and can be waived 
without prejudice to the purposes for which the immunity is accorded. 


ARTICLE 16 


The provisions of Articles 12 to 14 above shall not require any State 
to grant any of the privileges or immunities referred to therein to any 
person who is its national or to any person as its representative or af 
a member of the staff of such representative. 


PART IV.--INTERNATIONAL STAFF AND EXPERTS ON MISSIONS 
FOR THE ORGANISATION 


ARTICLE 17 


The categories of officials of the Organization to which Articles 18 to 
20 apply shall be agreed between the Chairman of the Council Deputies 
and each of the Member States concerned. The Chairman of the Council 
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Deputies shall communicate to the Member ‘States the names of the officials 
included in these categories. 
ARTICLE 18 


Officials of the Organisation agreed upon under Article 17 shall: 


(a) be immune from legal proczss in respect of words spoken or 
written and of acts done by them in their official capacity and within the 
limits of their authority ; 

(b) be granted, together with tieir spouses and members ‘of their 
immediate families residing with and dependent on them, the same im- 
munities from immigration restrictions and aliens’ registration as is 
accorded to diplomatic personnel of zomparable rank; 

(c) be accorded the same facilities in respect of currency or exchange 
restrictions as are accorded to diplomatic personnel of comparable rank; 

(d) be given, together with their spouses and members of their im- 
mediate families residing with anc dependent on them, the same re- 
patriation facilities in time of international crisis as are accorded to 
diplomatic personnel of comparable rank; 

(e) have the right to import free of duty their furniture and effects 
at the time of first arrival to take up their post in the country in question, 
and, on the termination of their functions in that country, to re-export 
such furniture and effects free of duty, subject in either case to such 
conditions as the Government of the country in which the right is being 
exercised may deem necessary ; 

(f) have the right to import temporarily free of duty their private 
motor vehicles for their own personal use and subsequently to re-export 
such vehicles free of duty, subject in either case to such conditions as 
the Government of the country coneerned may deem necessary. 


ARTICLE 19 


Officials of the Organisation agreed under Article 17 shall be exempt 
from taxation on the salaries and emoluments paid to them by the Organi- 
sation in their capacity as such officials. Any Member State may, however, 
conclude an arrangement with the Council acting on behalf of the Organi- 
sation whereby such Member State will employ and assign to the Organisa- 
tion all of its nationals (except, if such Member State so desires, any not 
ordinarily resident within its territory) who are to serve on the interna- 
tional staff of the Organisation and Day the salaries and emoluments of 
such persons from its own funds at a scale fixed by it. The salaries and 
emoluments so paid may be taxed by such Member State but shall be 
exempt from taxation by any other Member State. If such an arrangement 
is entered into by any Member State aad is subsequently modified or termi- 
nated, Member States shall no longer be bound under the first sentence 
of this Article to exempt from taxation the salaries and emoluments paid 
to their nationals. 


T, 


Â; 
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ARTICLE 20 


- In addition to the immunities and privileges specified in Articles 18 
and 19, the Executive Secretary of the Organisation, the Co-ordinator of 
North Atlantic Defence Production, and such other permanent officials of 
similar rank as may be agreed between the Chairman of the Council 
Deputies and the Governments of Member States, shall be accorded the 
privileges and immunities normally accorded to diplomatic personnel of 
comparable rank. 
ARTICLE 21 


1. Experts (other than officials coming within the scope of Articles 
18 to 20) employed on missions on behalf of the Organisation shall be 
accorded the following privileges and immunities so far as is necessary 
for the effective exercise of their functions while present in the territory 
of a Member State for the discharge of their duties: 


(a) immunity from personal arrest or detention and from seizure of 
their personal baggage; 

(6) in respect of words spoken or written or acts done by them in 
the performance of their official functions for the Organisation, immunity 
from legal process; 

(c) the same facilities in respect of currency or exchange restrictions 
and in respect of their personal baggage as are accorded to officials of 
foreign Governments on temporary official missions; 

(d) inviolability for all papers and documents relating to the work 
on which they are engaged for the Organisation. 


2. The Chairman of the Council Deputies shall communicate to the 
Member States concerned the names of any experts to whom this Article 
applies. 

ARTICLE 22 


Privileges and immunities are granted to officials and experts in the 
interests of the Organisation and not for the personal benefit of the indi- 
viduals themselves. The. Chairman of the Council Deputies shall have the 
right and the duty to waive the immunity of any official or expert in any 
case where, in his opinion, the immunity would impede the course of 
justice and can be waived without prejudice to the interests of the 
Organisation. 

ARTICLE 23 


The provisions of Articles 18, 20 and 21, above shall not require any 
State to grant any of the privileges or immunities referred to therein to 
any person who is its national, except: 


(a) immunity from legal process in respect of words spoken or written 
or acts done by him in the performance of his official functions for the 
Organisation ; 
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(b) inviolability for all papers and documents relating to the work 
on which he is engaged for the Organisation; ` 

(c) facilities in respect of currercy or exchange restrictions so far as 
necessary for the effective exercise of his functions. 


PART V.—SETTLEMENT OF DISPUTES 


ARTICLE 24 
The Council shall make provision for appropriate modes of settlement of: 


(a) disputes arising out of contracts or other disputes of a private 
character to which the Organisation is a party; 

(b) disputes involving any offictal or expert of the Organisation to 
whom Part IV of this Agreement applies who by reason of his official 
position enjoys immunity, if immunity has not been waived in accord- 
ance with the provisicns of Article 22. 


PART VI.——SUPPLEMENTARY AGREEMENTS 


ARTICIUE 25 


The Council acting on behalf of the Organisation may conclude with 
any Member State or States supplementary agreements modifying the 
provisions of the present Agreement, so far as that State or those States 
are concerned. 

PART VII.— FINAL PROVISIONS 


ARTICLE 26 


1. The present Agreement shall be zpen for signature by Member States 
of the Organisation and shall be subject to ratification. Instruments of 
ratification shall be deposited with tae Government of the United States 
of America, which will notify all signatory States of each such deposit. 

2. As soon as six signatory States have deposited their instruments of 
ratification, the present Agreement shall come into force in respect of those 
States. It shall come into force in respect of each other signatory State, 
on the date of the deposit of its Instrument of ratification. 


ARTICLE 27 


The present Agreement may be denounced by any Contracting State by 
giving written notification of denunciétion to the Government of the United 
States of America, which will notify all signatory States of each such 
notification. The denunciation shall take effect one year after the receipt 
of the notification by the Government of the United States of America. 

In witness whereof the undersigned plenipotentiaries have signed the 
present Agreement. 
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Done in Ottawa this twentieth day of September, 1951, in French and- 
in English, both texts being equally authoritative, in a single copy which 
shall be deposited in the archives of the Government of the United States 
of America which will transmit a certified copy to each of the signatory 
States. 


For the Kingdom of Belgium: 
A. DE STAERCKE. 
For: Canada: 
L. D. WiuaREss. 
For the Kingdom of Denmark: 
STEENSEN-LETH. 
For France: 
Hervé ÅLPHAND, 
For Iceland: 
GUNNLAUGER PÉTURSSON. 
For Italy: 
A. Rossi-Loneui. 
For the Grand Duchy of Luxembourg: 
A. CLASEN. 
For the Kingdom of the Netherlands: 
A. W. L. TJARDA VAN STARKENBORGH-STACHOUWER. 
For the Kingdom of Norway: 
Daa BRYN. 
For Portugal: 
Reserving the non-application of Article 6 in case cf expropriation. 
R. ENNES ULRICH. 
For the United Kingdom of Great Britain and Northern Ireland; 
F. R. Hoyer MILLAR. 
For the United States of America: 
CHARLES M. SPoOFFORD. 


AGREEMENT ON THE STATUS OF THE NORTH ATLANTIC 
TREATY ORGANISATION, NATIONAL REPRESENTATIVES 
AND INTERNATIONAL STAFF 


Extract From the Summary Record of a Meeting of the North Atlantic 
Council Deputies Held on 12th December 1951 


The Council Deputies, having observed the discrepancies in the English 
and French texts of Articles 14 and 16 of the Agreement on the Status of 
the North Atlantic Treaty Organization, National Representatives and 
International Staff, signed in Ottawa on the 20th September, 1951, agree 
on behalf of their Governments that the English text is correct and the 
French text should read as follows: | 
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Arricte 14. Le personnel officiel de secrétariat qui accompagne le 
représentant d’un Etat membre et qui n’est pas visé aux articles 12 ou 
13 bénéficie, au cours de son séjour sur le territoire d’un autre Etat 
membre pour l’exercice de ses fonctions, des privilèges et immunités 
prévus au paragraphe 1 (b), (e), (e, (£), (h) et (i) et au paragraphe 
2 de l’article 13. 

ArTICLE 16. Les dispositions des articles 12 à 14 ci-dessus ne peuvent 
obliger un Etat à accorder lun queleonque des privilèges et immunités 
prévus par ces articles à un de ses ressortissants ou à un de ses repré- 
sentants, ainsi qu’ 4 un membre du personnel officiel de ce dernier. 


Dated this 12th day of December, 1951. 


WALRAVENS L D Wiaeress 
(Belgium) (Canada) 
STEENSEN-LETH E Buri pes ROZIERsS 
(Denmark) (France) 
GUNNLAUGUR PETURSSON A Rossri-LONGHI 
(Iceland) (Italy) 
A LASEN A R TAMMENOMS BAKKER 
(Luxembourg) (Netherlands) 
Dac BEYN R. ENNES ULRICH 
(Norway) l (Portugal) 
F R HOYER-MILLAR CHARLES M. SPOFFORD 
(United Kingdom) (United States) 
AGREEMENT 


Since the Government of the United States desires to enter into an ar- 
rangement with the North Atlantic Cotnceil, acting on behalf of the North 
Atlantic Treaty Organisation, as provided in Article 19 of the Agreement 
on the Status of the North Atlantic Treaty Organisation, National Repre- 
sentatives and International Staff, sigred at Ottawa, Canada, September 
20, 1951, it is, therefore, agreed by the Government of the United States 
and the North Atlantic Council Deputies, acting on behalf of the North 
Atlantic Treaty Organisation, as follows: 


1. Whenever the Organisation desires the services of a United States 
national, it will notify the Deputy United States Representative, North 
Atlantic Council of: (A) The nature of the position to be filled, (B) 
The qualifications which an individual must possess to fill the position, 
and (C) The salary which such individual would receive if employed 
by the North Atlantic Treaty Organisation, The Organisation may 
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notify the Government of the United States of the name(s) of any in- 
dividual(s) it deems acceptable for the position. 

2. The Government of the United States may assign to the Organisa- 
tion a United States national fram its Government service who is ac- 
ceptable to the Organisation. The Government of the United States will 
provide security clearance for the individual concerned. 

3. The Government of the United States will pay any and all salaries 
and emoluments of United States nationals, who are employed by it and 
assigned to the Organisation, from its own funds at rates determined 
by the Government of the United States. 

4, The Organisation agrees that it will not pay salaries and emolu- 
ments to any citizen of the United States. 

5. The Organisation will credit to the United States the amounts of 
salaries and emoluments which would otherwise have been paid by the 
Organisation to the United States nationals and will deduct the total of 
such credits for each fiscal year from the amount assessed the Government 
of the United States by the Organisation, in respect of the annual con- 
tribution of the Government of the United States for the subsequent 
fiscal year. 


IN WITNESS WHEREOF, This Agreement is executed at London on this 29th 
day of September, 1951, by Sir F. E. Hoyer Millar, Vice-Chairman of the 
North Atlantic Council Deputies, or behalf of the North Atlantic Treaty 
Organisation, and by Charles M. Spofford, United States Deputy Repre- 
sentative to the North Atlantic Council; on behalf of the Government of 
the United States. 

F. R. Hover MILLAR. 
CHARLES M. SPOFFORD. 


PROTOCOL ON THE STATUS OF INTERNATIONAL MILITARY 
HEADQUARTERS SET UP PURSUANT TO THE 
NORTH ATLANTIC TREATY! 


Signed at Paris August 28, 1952; in force April 10, 1954 


The Parties to the North Atlantic Treaty signed in Washington on 4th 
April, 1949. 

Considering that international military Headquarters may be estab- 
lished in their territories, by separate arrangement, under the North At- 
lantic Treaty, and 


1 Senate Exec. B, 83d Cong., 1st Sess.; Treaties and Other International Acts Series, 
No. 2978. Ratifications have been deposized on behalf of Belgium, Greece, Iceland, 
Luxembourg, The Netherlards, Norway, Tarkey, and the United States. For declara- 
tions made at time of signature by Belgiam, Luxembourg, and The Netherlands, see 
above, page 153, note 1. . 
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Desiring to define the status of such Headquarters and of the personnel 
thereof within the North Atlantie Treaty area, 

Have agreed to the present Protocol zo the Agreement signed in London 
on 19th June, 1951,? regarding the Staius of their Forces: 


ARTICL2 1 
In the present Protocol the expression 


(a) “the Agreement’’ means the Agreement signed in London on 
19th June, 1951, by the Parties to tte North Atlantic Treaty regarding 
the Status of their Forces; 

(b) “Supreme Headquarters’? means Supreme Headquarters Allied 
Powers in Europe, Headquarters o? the Supreme Allied Commander 
Atlantic and any equivalent international military Headquarters set 
up pursuant to the North Atlantic Treaty; 

(c) “Allied Headquarters”? means any Supreme Headquarters and 
any International military Headquarters set up pursuant to the North 
Atlantic Treaty which is immediately subordinate to a Supreme Head- 
quarters; 

= (&) “North Atlantic Council” means the Council established by 
Article 9 of the North Atlantic Treaty or any of its subsidiary bodies 
authorised to act on its behalf. 


ARTICLE 2 


Subject to the following provisions o2 this Protocol, the Agreement shall 
apply to Allied Headquarters in the territory of a Party to the present 
Protocol In the North Atlantic Treazy area, and to the military and 
civilian personnel of such Headquarters and their dependents included 
in the definitions in sub-paragraphs (c), (6) and (c) of paragraph 1 of 
Article 3 of this Protocol, when such personnel are present in any such 
territory in connection with their official duties or, in the case of dependents, 
the official duties of their spouse or parent. 


ARTICLS 8 


1. For the purpose of applying the Agreement to an Allied Head- 
quarters the expressions ‘‘force,’’ ‘‘civilian component’ and ‘‘depend- 
ent,’ wherever they occur in the Agreement, shall have the meanings set 
out below: 


(a) ‘‘force’’ means the personnel attached to the Alied Headquarters 
who belong to the lanc, sea or air ermed services of any Party to the 
North Atlantic Treaty; 


2 Treaties and Other International Acts Series, No. 2846; this JOURNAL, Supp., Vol. 
48 (1954), p. 83. 
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_ notify the Government of the United States of the name(s) of any in- 
dividual(s) it deems acceptable for the position. 

2. The Government of the United States may assign to the Organisa- 
tion a United States national from its Government service who is ac- 
ceptable to the Organisation. The Government of the United States will 
provide security clearance for the individual concerned. 

3. The Government of the United States will pay any and all salaries 
and emoluments of United States nationals, who are employed by it and 
assigned to the Organisation, from its own funds at rates determined 
by the Government of the United States. 

4. The Organisation agrees that it will not pay salaries and emolu- 
ments to any citizen of the United States. 

5. The Organisation will credit to the United States the amounts of 
salaries and emoluments which would otherwise have been paid by the 
Organisation to the United States nationals and will deduct the total of 
such credits for each fiscal year from the amount assessed the Government 
of the United States by the Organisation, in respect of the annual con- 
tribution of the Government of the United States for the subsequent 
fiscal year. 


IN WITNESS WHEREOF, This Agreement is executed at London on this 29th 
day of September, 1951, by Sir F. R. Hoyer Millar, Vice-Chairman of the 
North Atlantic Council Deputies, on behalf of the North Atlantic Treaty 
Organisation, and by Charles M. Spofford, United States Deputy Repre- 
sentative to the North Atlantic Council, on behalf of the Government of 
the United States. 

l F, R. Hoyer MILAR. 
CHARLES M. SPOFFORD. 


PROTOCOL ON THE STATUS OF INTERNATIONAL MILITARY 
HEADQUARTERS SET UP PURSUANT TO THE 
NORTH ATLANTIC TREATY? 


Signed at Paris August 28, 1952; in force April 10, 1954 


The Parties to the North Atlantic Treaty signed in Washington on 4th 
April, 1949. 

Considering that international military Headquarters may be estab- 
lished in their territories, by separate arrangement, under the North At- 
lantic Treaty, and 


1 Senate Exec. B, 83d Cong., 1st Sess.; Treaties and Other International Acts Series, 
No. 2978. Ratifications have been deposited on behalf of Belgium, Greece, Iceland, 
Luxembourg, The Netherlands, Norway, Turkey, and the United States. For declara- 
tions made at time of signature by Belgium, Luxembourg, and The Netherlands, see 
above, page 153, note 1. - 
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Desiring to define the status of such Headquarters and of the personnel 
thereof within the North Atlantic Treaty area, 
Have agreed to the present Protocol to the Agreement signed in London 
on 19th June, 1951,? regarding the Stazus of their Forces: 
` i gi 
ARTICLE 1 | 


In the present Protocol the expression 


(a) “‘the Agreement” means the Agreement signed in London cn 
19th June, 1951, by the Parties to the North Atlantic Treaty regarding 
the Status of their Forces; 

(b) “Supreme Headquarters’? m2ans Supreme Headquarters Allied 
Powers in Europe, Headquarters of the Supreme Allied Commander 
Atlantic and any equivalent international military Headquarters set 
up pursuant to the North Atlantic Treaty ; 

(c) “Allied Headquarters”? means any Supreme Headquarters and 
any international military Headquarters set up pursuant to the North 
Atlantic Treaty which is immediately subordinate to a Supreme Head- 
quarters; 

(a) “North Atlantic Council’? means the Council established by 
Artizle 9 of the North Atlantic Trzaty or any of its subsidiary bodies 
authorised to act on its behalf. 


ARTICLE 2 


Subject to the following provisions of this Protocol, the Agreement shall 
apply to Allied Headquarters in the territory of a Party to the present 
Protocol in the North Atlantic Treaty area, and to the military and 
civilian personnel of such Headquarters and their dependents included 
in the definitions in sub-paragraphs (a), (6) and (c) of paragraph 1 of 
Article 3 of this Protocol, when such personnel are present in any such 
territary In connection with their official duties or, in the case of dependents, 
the official duties of their spouse or parent. 


ARTICLE 3 


1. For the purpose of applying the Agreement to an Allied Head- 
quarters the expressions ‘‘force,’’ ‘‘civilian component’? and ‘‘depend- 
ent,” wherever they occur in the Agreement, shall have the meanings set 
out below: 


(a) ‘‘force’’ means the personnel attached to the Allied Headquarters 
whe belong to the land, sea or air armed services of any Party to the 
North Atlantic Treaty; 


2 Treaties and Other International Acts feries, No. 2846; this JOURNAL, Supp., Yol 
48 (1954), p. 83. 
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(b) “civilian component’? means civilian personnel who are not 
stateless persons, nor nationals of ary State which is not a party to the 
Treaty, nor nationals of, nor ordinarily resident in the receiving State, 
and who are (i) attached to the Allied Headquarters and in the employ 
of an armed service of a Party to the North Atlantic Treaty or (ii) in 
such categories of civilian personnel in the employ of the Allied Head- 
quarters as the North Atlantic Council shall decide; 

(c) “dependent” means the spcuse of a member of a force or civilian 
component, as defined in sub-paragraphs (a) and (b) of this para- 
graph, or a child of such member depending on him or her for support. 


2. An Allied Headquarters shall be considered to be a force for the 
‘purposes of Article II, paragraph 2 of Article V, paragraph 10 of Article 
VII, paragraphs 2, 3, 4, 7 and 8 of Article IX, and Article XIII, of the 
Agreement. 

ARTISLE 4 


The rights and obligations which the Agreement gives. to or imposes 
upon the sending State or its authorities in respect of its forces or their 
civilian components or dependents shall, in respect of an Allied Head- 
quarters and its personnel and their dependents to whom the Agreement. 
applies in accordance with Article 2 of the present Protocol, be vested: 
in or attach to the appropriate Supreme Headquarters and the authorities 
responsible under it, except that 


(a) the right which is given by Article VII of the Agreement to the 
military authorities of the sending State to exercise criminal and dis- 
ciplinary jurisdiction shall be vested in the military authorities of the 
State, if any, to whose military law the person concerned is subject; ’ 

(b) the obligations imposed upon the sending State or its authorities 
by Article II, paragraph 4 of Article III, paragraphs 5 (a) and 6 (a) 
of Article VII, paragraphs 9 and 10 of Article VIII, and Article: XIII, 
of the Agreement, shall attach both to the Allied Headquarters and to 
any State whose armed service, or any member or employee of whose 
armed service, or the dependent of such member or employee, is con- 
cerned ; 

(c) for the purposes of paragraphs 2 (a) and 5 of Article ITI, and 
Article XIV, of the Agreement, the sending State shall be, in the case 
of members of a force and their dependents, the State to whose armed 
service the member belongs, or, ix the case of members of a civilian 
component and their dependents, the State, if any, by whose armed 
service the member is employed; l 

(d) the obligations imposed on the sending State by virtue of para- 
graphs 6 and 7 of Article VIII of the Agreement shall attach to the 
State to whose armed service the person belongs whose act or omission 
has given rise to the claim or, in the case of a member of a civilian 


166 : THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


component, to the State by whose armed service he is employed or, if 
there is no such State, to the Allied Headquarters of which the person 
concerned is a member. 

. Both the State, if any, to which obligations attach under this para- 
graph and the Allied Headquarters concerned shall have the rights of 
the sending State in connection with the appointment of an arbitrator 
under paragraph 8 of Article VIII. 


ARTICLE 5 


Every member of an Allied Headquerters shall have a personal identity 
card issued by the Headquarters show._ng names, date and place of birth, 
nationality, rank or grade, number (if any), photograph and period of 
validity. This card must be presentec on demand. 


ARTICLE 6 


1. The obligations to waive claims imposed on the Contracting Parties 
by Article VEIT of the Agreement shall attach both to the Allied Head- 
quarters and to any Party to this Protacol concerned. 

) 2. For the purposes of paragraphs 1 and 2 of Article VIII of the 
o eenn 


(a) property owned by an Allied Headquarters or by a Party to this 
sees and used by an Allied Headquarters shall be deemed to be 
property owned by a Contracting Perty and used by its armed services; 

(b) damage caused by a member of a force or civilian component as 
def ned in paragraph 1 of Article 3 of this Protocol or by any other 
employee of an Allied Headquarters shall be deemed to be damage caused 
by a member or employee of the armed services of a Contracting Party; 

©) the definition of the expression ‘‘owned by a Contracting Party,” 
in paragraph 3 of Article VIII shall apply in respect of an Allied Head- 
quarters. 


3. The claims to which paragraph 5.of Article VIII of the Agreement 
applies shall include claims (other than contractual claims and claims to 
which paragraphs 6 or 7 of that Article apply) arising out of acts or 
omissions of any employees of an Allied Headquarters, or out of any other 
act, omission or oceurrence for which an Allied Headquarters is legally 
responsible, and causing damage in the territory of a receiving State to 
third parties, other than any of the Parties to this Protocol. 


ARTICIUE T 


1. The exemption from taxation accorded under Article X of the Agree- 
ment to members of a force or civilian component in respect of their 
salaries and emoluments shall apply, as regards personnel of an Allied 
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Headquarters within the definitions in paragraph 1 (a) and (b) (i) of 
Article 3 of this Protocol, to salaries and emoluments paid to them as such 
personnel by the armed service to which they belong or by which they are 
employed, except that this paragraph shall not exempt any such member 
or employee from taxation imposed by a State of which he is a national. 

2. Employees of an Allied Headquarters of categories agreed by the 
North Atlantic Council, shall be exempted from taxation on the salaries 
and emoluments paid to them by the Allied Headquarters in their capacity 
as such employees. Any Party to the present Protocol may, however, 
conclude an arrangement with the Allied Headquarters whereby such 
Party will employ and assign to the Allied Headquarters all of its nationals 
(except, if such Party so desires, any not ordinarily resident within its 
territory) who are to serve on the staff of the Allied Headquarters and 
pay the salaries and emoluments of such persons from its own funds, at a 
scale fixed by it. The salaries and emoluments so paid may be taxed by 
the Party concerned but shall be exempted from taxation by any other 
Party. If such an arrangement is entered into by any Party to the 
present Protocol and is subsequently modified or terminated, Parties to 
the present Protocol shall no longer be bound under the first sentence of 
this paragraph to exempt from taxation the salaries and emoluments paid 
to their nationals. 


ARTICLE 8 


1. For the purpose of facilitating the establishment, construction, main- 
tenance and operation of Allied Headquarters, these Headquarters shall 
be relieved, so far as practicable, from duties and taxes, affecting expendi- 
tures by them in the interest of common defense and for their official and 
exclusive benefit, and each Party to the present Protocol shall enter into 
negotiations with any Allied Headquarters operating in its territory for 
the purpose of concluding an agreement to give effect to this provision. 

2. An Allied Headquarters shall have the rights granted to a force 
under Article XI of the Agreement subject to the same conditions. 

3. The provisions in paragraphs 5 and 6 of Article XT of the Agreement 
shall not apply to nationals of the receiving States, unless such nationals 
belong to the armed services of a Party to tiis Protocol other than the 
receiving State. 

4. The expression ‘‘duties and. taxes” in this Article does not include 
charges for services rendered. 


ARTICLE 9 


Except in so far as the North Atlantic Council may decide otherwise, 


(a) any assets acquired from the international funds of 
Headquarters under its capital budget and no longer reqv 
Headquarters shall be disposed of under arrangements appx 
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North Atlantic Council and the proceeds shall be distributed among or 
credited to the Parties to the North Atlantic Treaty in the proportions 
in which they have contributed to the capital costs of the Headquarters. 
The receiving State shall have the prior right to acquire any immovable 
property so disposed of in its territory, provided that it offers terms 
no less favourable than those offered by any third party; 

(6) any land, buildings or fixed installations provided for the use of 
an Allied Headquarters by the receiving State without charge to the 
Headquarters (other than a nominal charge) and no longer required 
by the Headquarters shall be handed back to the receiving State, and 
any increase or loss in the value of the property provided by the receiv- 
ing State resulting from its use by the Headquarters shall be determined 
by the North Atlantic Council (taking into consideration any applicable 
law of the receiving State) and distributed among or credited or debited 
to the Parties to the North Atlantie Treaty in the proportions in which 
they have contributed to the capital costs of the Headquarters. 


ARTICLE 10 


Each Supreme Headquarters shall possess juridical personality; it shall 
have the capacity to conclude contracts and to acquire and dispose of 
property. The receiving State may, however, make the exercise of such 
capacity subject to special arrangements between it and the Supreme 
Headquarters or any subordinate Allied Headquarters acting on behalf 
of the Supreme Headquarters. 


ARTICLE 11 


1. Subject to the provisions of Article VIIT of the Agreement, a Supreme 
Headquarters may engage in legal proceedings as claimant or defendant. 
However, the receiving State and the Supreme Headquarters or any sub- 
ordinate Allied Headquarters authorised by it may agree that the receiving 
State shall act on behalf of the Supreme Headquarters in any legal pro- 
ceedings to which that Headquarters is a party before the courts of the 
receiving State. 

2. No measure of execution or measure directed to the seizure or attach- 
ment of its property or funds shall be taken against any Allied Head- 
quarters, except for the purposes of paragraph 6 (a) of Article VII and 
Article XIII of the Agreement. 


ARTICLE 12 


able it to operate its international budget, an Allied Head- 
y hold currency of any kind and operate accounts in any 
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:- 2. The Parties to the present Protacol shall, at the request of an Allied 
Headquarters, facilitate transfers of the funds of such Headquarters from. 
one country to another and the conversion of any currency held by an 
Allied Headquarters into any other currency, when necessary to meet the 
requirements of any Allied Headquarters, ` 


ARTICLE 13 


The archives and other official documents of an Allied Headquarters 
kept in premises used by those Headquarters or in the possession of any 
properly authorised member of the Headquarters shall be inviolable, unless 
the Headquarters has waived this immunity. The Headquarters shall, at 
the request of the receiving State and in the presence of a representative 
of that State, verify the nature of any documents to confirm that they are 
entitled to immunity under this Article. 


ARTICLE 14 


1. The whole or any part of the present Protocol or of the Agreement 
may be applied, by decision of the North Atlantic Council, to any inter- 
national military Headquarters or organisation (not included in the defi- 
nitions in paragraphs (b) and (e) of Article 1 of this Protocol) which is 
established pursuant to the North Atlantic Treaty. 

2. When the European Defence Community comes into being, the present 
Protocol may be applied to the personnel of the European Defence Forces 
attached to an Allied Headquarters and their dependents at such time and 
in such manner as may be determined by the North Atlantic Council. 


ARTICLE 15 


All differences between the Parties tc the present Protocol or between any 
such Parties and any Allied Headquarters relating to the interpretation 
or application of the Protocol shall be settled by negotiation between the © 
parties in dispute without recourse to any outside jurisdiction. Except 
where express provision is made to the contrary in the present Protocol 
or in the Agreement, differences which cannot be settled by direct negotia- 
tion shall be referred to the North Atlentie Council. 


ARTICLE 16 


1. Articles XV and XVII to XX of the Aerenea shall apply as re- 
gards the present Protocol as if they were an integral part thereof, but 
so that the Protocol may be reviewed, suspended, ratified, acceded to, de- 
nounced or extended in accordance with those provisions independently 
from the Agreement. 

2. The present Protozol may be supplemented by bilateral agreement 
between the receiving State and a Supreme Headquarters, and the authori- 
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' ties of a receiving State and a Supreme Headquarters may agree to give 
effect, b7 administrative means in advance of ratification, to any pro- 
visions o2 this Protocol or of the Agreement as applied by it. 

IN WITNESS WHEREOF the undersigned Plenipotentiaries have signed the 
present >rotocol. 

Done m Paris this 28th day of August 1952, in the English and French 
languages, both texts being equally authoritative, in a single original which 
shall be Jeposited in the archives of the Government of the United States 
of America. The Government of the United States of America. shall 
transmit certified copies thereof to all the signatory and acceding States. 


For tke Kingdom of Belgium: 
ANDRE DE STAERCKE, 
For Canada: 
A. D. P. HEENEY. 
For tke Kingdom of Denmark: 
SaNDAGER JEPPESEN. 
For tLe United States of America: 
Wum H. DRAPER, JR. 
For France: 
Errvé ALPHAND. 
For the Kingdom of Greece: 
Pan, PIPINELIS. 
For Leland: 
GUNNLAUGER PÉTURSSON. 
For Laly: 
Ż. RossI-LONGHI. 
For tae Grand Duchy of Luxembourg: 
C. HEISBOURG. 
For tae Kingdom of Norway: 
C. CHR. SOMMERFELT. 
For the Kingdom of the Netherlands: 
£ W L TJARDA VAN STARKENEORGH S. 
For Portugal: 
H. CALDEIRA QUEIROZ. 
For the United Kingdom of Great Britain and Northern Ireland: 
F. R. Hover MILLAR. 
For Turkey: 
TAHA CARIN. 
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Counsel, right to. NATO Status of Forces Agreement. 88. 

Counterclaims. Arbitration of, NATO Status of Forces Agreement, 89; International 
Law Commission draft convention on arbisral procedure, 23, report, 7, 11, 16. 
Crimes, jurisdiction of. NATO Status of Forces Agreement, 86, U. S. Senate under- 
standing, 100; Protocol on Status of International Military Headquarters, 165. 
Currency,, local. se of, Indochina-U. S. Musual Defense Assistance Agreement, 135, 

136; Japan-U. S. Mutual Defense Assistance Agreement, 141, 145. 

Currency exchange restrictions. Exemption from. Agreement on Status of NATO, Na- 
tional Representatives, and International Staff, 155, 156, 158, 159, 160; Protocol on 
Status of NATO International Military Headquarters, 168. 

Customs duties, exemption from. Indochina-U. S. Mutual Defense Assistance Agreement, 
135; Japan-U. S. Mutual Defense Assistance Agreement, 140, 143; NATO Status of 
Forces Agreement, 94, 95, 96; Agreement cn Status of NATO, National Representa- 
tives and International Staff, 155, 156, 158; Protocol on Status of International 
Military Headquarters, 167. 
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Damage to property. Claims for. NATO Status of Forces Agreement, 89, 90; Proto- 

col on Status of NATO International Military Headquarters, 165, 166. 
See also Claims. 

Death claims. NATO Status of Forces Agreement. 90, 91. 

Diplomatic intercourse and immunities, codification of. International Law Commission 
report. 68. 

Diplomatie privileges and immunities. Agreement on Status of NATO, National Repre- 
sentatives, and International Staff, 154, 156, 158, 159; Indochina-U. S, Mutual De- 
fense Assistance Agreement, 136, 137; Japan-U. S. Mutual Defense Assistance 
Agreement, 141, 144, 

Disputes. Arbitration of: faternutionél Law Commission draft articles on the conti- 
nental shelf, 29, report, 37; NATO Status of Forces Agreement, 89; Protocol on 
Status of International Military Headquarters, 166; settlement of: International 
Law Commission draft conventions on reduction and elimination of statelessness, 
66, report, 60; NATO Status of Forces Agreement, 97; Agreement on Status of 
NATO, 160; Protocol on Status of International Military Headquarters, 169, 

See Pacific settlement of international disputes. 

Documents. Exemption from customs inspection, NATO Status of Forces Agreement, 
95; inviolability of, Agreement on Status of NATO, National Répresentatives, and 
International Staff, 154, 156, 159, 160; Protocol on Status of NATO International 
Military Headquarters, 169. 

Double jeopardy. NATO Status of Forces Agreement. 88. 

Driving licenses. NATO Status of Forces Agreement. 85. 

Dulles, John Foster, Secretary of State. Statement on Korean-U. S. Mutual Defense 
Treaty, 151; Joint statement with President Syngman Rhee, 149. 

Duties, exemption from. NATO Status of Forces Agreement, 93, 94, 96; Protocol on 
Status of NATO International Military Headquarters, 167. 

See also Customs duties. 


Equipment. Return of. Japan-U. 8. Mutual Defense Assistance Agreement, 139; Ar- 
rangements for, 145. 

Espionage. Jurisdiction over. NATO Status of Forces Agreement., 86. 

European Defense Forees. Protocol on Status of NATO International Military Head- 
quarters. 169. l 

Evidence. Admission of, International Law Commission draft convention on arbitral 
procedure, 23, report, 15; production of, NATO Status of Forces Agreement, 87,.96; 
Protocol on Status of International Military Headquarters, 165. 

Excise duties. Agreement on Status of North Atlantic Treaty Organization. 155, 156. l 

Exemptions from taxes and duties. See Customs duties and Taxes. 

Expatriation. International Law Commission draft conventions on reduction and elim- 
ination of statelessness, 64; report, 56. 

Experts on missions. Privileges and immunities. Agreement on Status of NATO. 159. 

Export duties and taxes, exemption from. Indochina-U. S. Mutual Defense Assistance 
Agreement, 135; Japan-U. S. Mutual Defense Assistance Agreement, 140, 143; 
Agreement on Status of NATO, 155, 156, 158; NATO Status of Forces Agreement, 
94, 96. 


Fisheries. International Convention for the High Seas Fisheries of the North Pacific 
Ocean, 1952, 71, Protocol, 79; International Law Commission draft articles, 39, 
report, 38, 40; International Law Commission draft articles on the continental 
shelf, 28, report, 84. - 

Foundlings, nationality of. International Law Commission draft conventions on elim- 
ination and reduction of statelessness, 63; report, 54. 


174 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Freedom of the seas. International Law Commission draft articles on the continental 
shelf, 28; report, 31, 33. l 
See High seas. 


Halibut, conservation of. North Pacific Fisheries Convention. 78. 

Havana Conventicn on Duties and Rights of States in Event of Civil Strife. Draft pro- 
tocol. Resolution of Tenth Inter-American Conference. 127. 

Herring, conservation of. North Pacifie Fisheries Convention. 79. 

High seas. Australian proclamations concerning continental shelf, 102, 103; Interna- 
tiona. Law Commission draft articles, 27, 39, 43, report, 26, 30, 40, 44, 67; Israeli 
proclamation concerning continental shelf, 103; North Pacific Fisheries Convention, 
71, Protocol, 79; U. S. Outer Continental Shelf Lands Act, 110. 


Identity cards. NATO Status of Forces Agreement, 85; Protocol on Status of NATO 
International Military Headquarters, 166. 

Immigration inspection, exemption from. NATO Status of Forces Agreement, 84; Pro- 
tocol on Status of International Military Headquarters, 165. 

Immigration restrictions, exemption from. Agreement on Status of NATO, National 
Representatives and International Staff. 156, 158. 

Immunities. Agreement on Status of NATO, National Representatives, and Interna- 
tional Staff, 154, 156, 159; Indochina-U. S. Mutual Defense Assistance Agreement, 
136, 137; Japan-U. S. Mutual Defense Assistance Agreement, 141, 144; from exe- 
cution of judgment: NATO Status of Forces Agreement, 91, 92; Protocol on Status 
of Ivternatianal Military Headquarters, 168. 

Import duties, exemption from. Indochina-United States Mutual Defense Assistance 
Agreement, 135; Japan-U. S. Mutual Defense Assistance Agreement, 140, 143; 
NATO Status of Forces Agreement, 94, 95, 96; Agreement on Status of NATO, 
National Representatives and International Staff, 155, 156, 158; Protocol on Status 
of Irternaticnal Military Headquarters, 167. 

Indochine-United States. Mutual Defense Assistance Agreement. 133. 

Industrial property rights. Japan-U. 8. Mutual Defense Assistance Agreement. 140. 

Inter-American Conference, Tenth, Caracas, 1954. Resolutions: Colonies in American 
Terr.tory, 126; Colonies and Oecupied Territories in America, 125; Conservation 
of Natural Resources: Continental Shelf and Marine Waters, 128; Declaration of 
Caracas, 124; Declaration of Solidarity, 123; Inter-American Court of Justice, 131; 
‘Inter-American Peace Committee, 131; Possibility of Revising the American Treaty 
on Pacifie Settlement, 130; Principles of International Law Governing the Responsi- 
bility of the State, 128; Protocol to Convention on Duties and F:7 .. of States in 
the Event of Civil Strife, 127; Statement of U. S. Delegation on Final Act, 132. 

Inter-American Convention on Rights and Duties of States in the Event of Civil Strife. 
Draft protocol. Resolution of Tenth Inter-American Conference. 127. 

Inter-American Court of Justice. Resolution of Tenth Inter-American Conference. 131, 

Inter-American Oceanographie Institute. Resolution of Tenth Inter-American Confer- 
ence 128. j 

Inter-American Peace Committea. Resolution of Tenth Inter-American Conference. 
131. 

International Law Commission. Draft articles on the continental shelf, 28; on the inter- 
national regulation of fisheries, 39; on the contiguous zone, 43; draft conventions on 
arbicral procedure, 19; on elimination and reduction of future statelessness, 62; re- 
port on work of fifth session, 1. 

International law principles governing state responsibility. Resolution of Tenth Inter- 
American Conference. 128, 
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International Military Headquarters, North Atlantic Treaty Organization. Protocol on 
Status of. 163. 

International North Pacific Fisheries Commission. 72. 

International Staff, North Atlantic Treaty Organization. Agreement on the Status of. 
1538, 157. 

international tribunal to adjudicate denials of nationality. International Law Commis- 
sion draft conventions on reduction and elimination of statelessness, 66; report, 60. 

Intervention. Declaration of Caracas, 124; Inter-American Declaration of Solidarity 
against International Communism, 123, 

Israel. * Proclamation on continental shelf. 103. 


Japan-United States. Mutual Defense Assistance Agreement. 138. 

Judicial assistance. NATO Status of Forces Agreement, 87, 96; Protocol on Status of 
International Military Headquarters, 165, 168. 

Jurisdiction. Controversies as to, U. 8. Outer Continental Shelf Lands Act, 117; over 
offenses, NATO Status of Forces Agreement, 86; Protocol on Status of Interna- 
tional Military Headquarters, 165. 

Jus sanguinis. International Law Commission draft conventions on 1 reducen and elim- 
ination of statelessness, 64; report, 52, 55. 

Jus soli. International Law Commission draft conventions on elimination and reduc- 
tion of statelessness, 63; report, 51. 


Korea-U. S. Mutual Defense Treaty, 147; U. S. Senate Resolution of Ratification, 148; 


Joint Statement of Secretary Dulles and President Rhee, 149; Statement of Seere- 
tary Dulles, 151. 


Leases. U.S. Outer Continental Shelf Lands Act, 110, 112, 114, 117; Submerged Lands 
Act, 105, 106. 

Legal personality. Agreement on Status of North Atlantic Treaty Organization, 154; 
Protocol on Status of International Military Headquarters, 168. 

Legal process, immunity from, Agreement on Status of NATO, National Representa- 
tives, and International Staff, 154, 156, 158, 159. 


Marine waters. Resolution of Tenth Inter-American Conference. 128. 

Maritime salvage, claims for. NATO Status of Forces Agreement. &9, 

Military assistance. Indochina-U. S. Mutual Defense Assistance Agreement, 133; Japan- 
U. 8. Mutual Defense Assistance Agreement, 138; Korea-U. S. Mutual ‘Defense 
Treaty, 14°" “a S, Senate Resolution of Ratification, 148. 

Military oferii farisdiction of. NATO Status of Forces Agreemens, 86; Protocol on 
Status of Intefnational Military Headquarters, 165. 

Mineral leases. U. 8S. Outer Continental Shelf Lands Act, 110, 112, 114, 117; Submerged 
Lands Act, 106. 


Most-favored-nation treatment. Indochina-U. S. Mutual Defense Assistance Agreement. 
137. 

Mutual defense assistance. Indochina-U. 8. Agreement, 133; Japan-U. S. Agreement, 
138; Korea-U. 8. Treaty, 147; U. 8. Senate Resolution of Ratification, 148; Joint 


Statement by Secretary Dulles and President Rhee, 149; Statement by Secretary 
Dulles, 151. 


National defense. U. S. Outer Continental Shelf Lands Act, 120; Submerged Lands 
Act, 108. 


National representatives. Agreement on Status of the North Atlantic Treaty Organi- 
zation. 153. 
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Nationality. International Law Commission draft conventions on elimination and 
reduction of future statelessness, 62; report, 45, 68. 

Natural resources of sea bed and subsoil. Australian proclamations on continental shelf, 
102, 103; Inter-American Conference resolution, 128; International Law Commis- 
sion’ draft articles on the continental shelf, 28, report, 31, draft articles on fisheries, 
39, report, 38, 40; Israeli proclamation o2 continental shelf, 103; U. S. Outer Con- 
tinental Shelf Lands Act, 110, Submergei Lands Act, 104. 

Naval Petroleum Reserve. U. S. Outer Continental Shelf Lands Act, 121; Submerged 
Lands Act, 109. 

Navigable waters, title to lands beneath. U.S. Submerged Lands Act. 104, 106. 

Navigation. Freedom of, International Law Commission draft articles on the continental 
shelf, 28, report, 34; regulation of, U. 8. Submerged Lands Act, 107, 108. 

See High seas, 

New Guinea. Australian proclamation on continental shelf. 103. 

Non-intervention. Declaration of Caracas. 124. 

North Atlantic Treaty Organization. Agreement between the Parties regarding ‘the 
Status of Their Forces, 83, U. S. Senate Resolution of Ratification, 100; Agreement 
on the Status of NATO, ‘National Representatives, and International Staff, 153; 
Protocol on Status of International Military Headquarters Set Up Pursuant to the 
North Atlantic Treaty, 163. 

North Atlantic Treaty Organization-United States. Agreement regarding services of 
U. S. nationals. 162. 

North Pacific Fisheries, International Convention on. 71; Protocol, 79. 


Oceupied territories in America. Resolution of Tenth Inter-American Conference. 125. 

Oceanic’ waters. Inter-American Conference resolution on conservation of natural re- 
sources. 128, ) 

Oil leases. U. S. Outer Continental Shel? Lands Act, 110, 112, 114, 117; Submerged 
Lands Act, 106. 

Outer continental shelf. Jurisdiction over sudmerged lands of. U.S, Act. 110, 

Overseas territories. NATO Status of Forces Agreement. 99. 


Pacific settlement of international disputes, American Treaty of, revision, resolution of 
Tenth Inter-American Conference, 130; Korea-U. 8. Mutual Defense Treaty, 147. 

Passport regulations, exemption from. NATO Status of Forces Agreement, 84; Proto- 
col on Status of International Military Headquarters, 165. 

Patents. Indochina-U. 8. Mutual Defense Assistance Agreement, 185; Japan-U. S. Mu- 
tual Defense Assistance Agreement, 140, 

Peace and security of mankind, draft code of offenses against. Report of International 
Law Commission. 68. 

Penalty. Loss of nationality as. Internaticnal Law Commission-draft conventions on 
reduction and elimination of statelessness, 65; report, 57, 

Persecution. Loss of nationality by. Interrational Law Commission draft conventions 
on reduction and elimination of statelesaness, 65, report, 57, 59. 

Personal injury claims. NATO Status of Forces Agreement, 90, 91; Protocol on Status 
of International Military Headquarters, 165, 166. 

Personnel. Privileges and immunities. Agreement on Status of NATO, National Rep- 
resentatives, and International Staff, 157; Indochina-U. S. Mutual Defense Assist- 
ance Agreement, 136, 137; Japan-U. 8, Mutual Defense Assistance Agreement, 141, 
144; Protocol on NATO International Military Headquarters, 164. 

Premises, inviolability of. Agreement on Stetus of North Atlantic Treaty Organization. 
154, 
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Privileges and immunities. Agreement on Status of NATO, National Representatives, 
and International Staff. 154, 155, 158, 159. 

Property, immunity of. Agreement on Status of North Atlantic Treaty Organization. 
154. 

Property damage claims. NATO Status of Forces Agreement, 89; Protocol on Status 
of International Militery Headquarters, 166. 

Provisional measures of protection. International Law Commission draft convention on 
arbitral procedure, 23; report, 7. 


Receiving state. Jurisdiction over offenses ty members of NATO armed forces. NATO 
Status of Forces Agreement. 86. 

Repatriation facilities. Agreement on Status of NATO International Staff. 158. 

Resources of the sea. Exploitation of. Australian proclamations on continental shelf, 
102, 103; Inter-American Conference resolution, 128; International Law Commission 
draft articles on the continental shelf, 28, report, 31, draft articles on international 
regulation of fisheries, 39, report, 38, 40; Israeli proclamation on continental shelf, 
103; U. 8. Outer Continental Shelf Lancs Act, 110; Submerged Lands Act, 104. 

Revision of arbitral awards. International Law Commission draft convention, 25; re- 
port, 5, 7. 

Rhee, President Syngman-Secretary of State Dulles. Joint statement on Korean-U. 8. 
Mutual Defense Treaty. 149. 

Rights of way. U.S. Outer Continental Shelf Lands Act. 114. 


Sabotage. Jurisdiction over. NATO Status of Forces Agreement. 86. 

Salmon, conservation of. North Paciie Fisheries Convention, 79; Protocol, 80. 

Sea bed. Jurisdiction of. Australian proclamations concerning continental shelf, 102, 
103; Inter-American Conference resolution, 128; International Law Commission 
draft articles on the continental shelf, £8, report, 30; Israeli proclamation concern- 
ing continental shelf, 103; U. 8. Outer Continental Shelf Lands Act, 110; Sub- 
merged Lands Act, 104, 

Seaward boundaries. International Law Commission draft articles on the continental 
shelf, 29, report, 35; U. 8. Submerged Lands Act, 108. 

Security measures. Agreement on Status of NATO, 155; Indochina-U. 8. Mutual De- 
fense Assistance Agreement, 185; Japan-U. 8. Mutual Defense Assistance Agree- 
ment, 139, 143, 

Security offenses. Jurisdiction over. NATO Status of Forces Agreement. 86. 

Segregation of funds. Japan-U. S. Mutual Defense Assistance Agreement. 140. 

Seizure, right of. North Pacific Fisheries Convention. 77. 

Self-determination, right of. Declaration of Caracas, 124; resolution of Tenth Inter- 
American Conference, 225, 126. 

Sending state. Jurisdiction over offenses by members of armed forces. NATO Status 
of Forces Agreement, 86. 

Service vehicles, importation and re-exportation of. NATO Status of Forces Agree- 
ment. 94, 

Ships. Birth on, International Law Commission draft conventions on elimination and 
reduction of statelessness, 64, report, 54; claims arising from operation or naviga- 
tion of, NATO Status of Forces Agreement, 91. 

State laws, application of. U.S. Outer Coxtinental Shelf Lands Act, 111; Submerged 
Lands Act, 106, 

State responsibility. International law principles governing. Resolution of Tenth Inter- 
American Conference. 128. 

Stateless persons, international agency for. International Law Commission draft con- 
ventions on reduction and elimination of statelessness, 66; report, 60. 
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Statelessness. International Law Commission draft conventions on elimination and re- 
duction of, 62; report, 45, 48, 68. 

States. Duties gad Rights in Event of Civil Strife. Draft protocol to Inter-American 
Convention. Resolution of Tenth Inter-American Conference. 127. 

Submerged lands. U. S. Act, 104; Outer Continental Shelf Lands Act, 110. 

Subsoil, jurisdiction of. Australian proclamations on continental shelf, 102, 103; Inter- 
American Conference resolution, 128; International Law Commission draft articles 
on the continental shelf, 28, report, 30; Israeli proclamation concerning continental 
shelf, 103; U. S. Outer Continental Shelf Lands Act, 110; Submerged Lands Act, 
104. | 


Taxes, exemption from. Indochina-United States Mutual Defense Assistance Agree- 
ment, 1950, 135; Japan-U. §. Mutual Defense Assistance Agreement, 140, 143; 
Agreement on Status of NATO, National Representatives, and International Staff, 
155, 156, 157, 158; NATO Status of Forces ‘Agreement, 93, 94, 96; Protocol on 

Status of International Military Headquarters, 166. 

Territorial changes. International Law Commission draft conventions on reduction and 
elimination of statelessness, 65; report, 59. 

Territorial sea, International Law: Commission draft article on contiguous zone, 43; re- 
port, 44; draft articles on the continental shelf, 28, 29, report, 37. 

Territorial waters. Australian proclamations on continental shelf, 102, 103; Israeli 
proclamation on continental shelf, 103; U. 8. Outer Continental Shelf Lands Act, 
110, Submerged Lands Act, 104. 

See also Territorial sea, above. 

Totalitarianism. Declaration of Caracas. 124. 

Treason. ' Jurisdiction over. NATO Status of Forces Agreement, 86. 

Treaties, law of. Report of International Law Commission. 67. 

Trial for offenses. NATO Status of Forees Agreement. 88. 


United Nations International Law Commission. See International Law Commission. 

United States, Outer Continental Shelf Lands Act, 110; Submerged Lands Act, 104; 
service of nationals with NATO, U.S..NATO Agreement, 162. 

United States Delegation, Tenth Inter-American Conference. Statement on Final Act. 
132. l 

United States Secretary of Interior. Administration of mineral leases. U. 8. Outer 
Continental Shelf Lands Act. 112. 

United States Senate. Understanding with regard to Korean Mutual Defense Treaty, 
148;' with regard to NATO Status of Forces Agreement, 100. 


Vehicles and vessels, property damage by. NATO Status of Forces Agreement. 89. 

Visa regulations, exemption from. NATO Status of Forces Agreement, 84; Protocol on 
Status of International Military Headquarters, 165. 

Visit and search. North Pacific Fisheries Convention. .77. 


Waiver of claims for property damage. NATO Status of Forces Agreement, 89; Proto- 
col on Status of International Military Headquarters, 166. 

War. Effect upon leases. U.S. Outer Continental Shelf Lands Act, 1953. 120. 

War damage claims. NATO Status of Forces Agreement, 97; Protocol on Status of In- 
ternational Military Headquarters, 169. 

Withdrawal of arbitrators. International Law Commission draft convention, 21; report, 
7, 10. 

Witnesses, confrontation of. NATO Status of Forces Agreement, 88; Protocol on Status — 
of International Military Headquarters, 165. 
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